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NAVY-MARINE CORPS TRIAL JUDICIARY
UDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

V. DEFENSE MOTION TO RECUSE TRIAL
JUDGE AND TRIAL COUNSEL

CRAIG R. BECKER

LT/O-3 DATE 11 August 2022

U.S. NAVY

1. Nature of Motion

Pursuant to Rule for Courts-Martial 902(b)(3), the defense moves to have the military
judge disqualify himself from hearing a post-trial motion to dismiss all charges and
specifications in the case of United States v. LT Craig R. Becker, because he will become a
witness in the proceeding. In addition, the defense moves to recuse trial counsel from further
acting as government counsel in any capacity in this case, as they, too, will be witnesses in the
proceeding.
2. Summary

The Uniform Code of Military Justice (hereinafter “UCMJ”) requires that, “a complete
record of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for more than
six months.” 10 U.S.C. § 854 (2022). In this case the record of trial is incomplete. The defense
has moved that all charges and specifications in this case be dismissed because the incomplete
record of trial cannot be reconstructed and LT Becker has been prejudiced by the failure to
provide a complete record of trial. As the military judge in this case, Colonel Stephen F. Keane,

will be a witness in any evidentiary hearing that will be required to determine a ruling on that
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motion, the defense requests that Colonel Keane recuse himself from hearing that motion.
Additionally, CAPT Jason L. Jones, USN, and CDR Paul T. Hochmuth, USN, served as trial
counsel for the court-martial. They will also be called as witnesses regarding the defense motion
to dismiss. Therefore, the defense requests that, in this case, they be constrained from acting as
government counsel in any capacity going forward.

3. Summary of Facts

1) Following the death of his wife, who fell out the window of their apartment in 2015,
LT Becker was charged on July 30, 2018 with Premeditated Murder in violation of Article 118,
10 U.S.C. § 918, UCMLI; two specifications of Battery in violation of UCMIJ Article 128, 10
U.S.C. § 928, UCMJ; Conduct Unbecoming an Officer in violation of Article 133, 10 U.S.C. §
933, UCMLJ; and three specifications of Obstructing Justice in violation of Article 134, 10 U.S.C.
§ 934, UCML.

2) On January 23, 2019, two additional specifications of Conduct Unbecoming an Officer
were preferred.

3) On January 25, 2019, the three specifications of Obstructing Justice were dismissed
without prejudice.

4) After a General Court Martial held in_ LT Becker was convicted of
Premeditated Murder, one specification of Battery, and two specifications of Conduct
Unbecoming an Officer.

5) On April 30, 2022, he was sentenced to Life Imprisonment with the possibility of

parole, forfeiture of pay and allowances, and Dismissal from the Naval Service.
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6) In a series of email beginning on June 16, 2022, Colonel Stephen F. Keane, the trial
judge, notified defense and government counsel that audio from a December 2019 39(a) session
as well as certain documents were missing.

7) On August 9, 2022, the defense filed a motion to dismiss all charges and
specifications against LT Becker because he has been prejudiced by the incomplete record of
trial.

4. Discussion of Law

The 2019 edition of the Manual for Courts-Martial contains Rules for Courts-Martial.
Rule 902, Disqualification of military judge states:

(a) In general. Except as provided in subsection (e) of this rule, a military judge

shall disqualify himself or herself in any proceeding in which that military judge's

impartiality might reasonably be questioned.

(b) Specific grounds. A military judge shall also disqualify himself or herself in the
following circumstances:

(1) Where the military judge has a personal bias or prejudice concerning a party or
personal knowledge of disputed evidentiary facts concerning the proceeding.

(2) Where the military judge has acted as counsel, preliminary hearing officer,
investigating officer, legal officer, staff judge advocate, or convening authority as
to any offense charged or in the same case generally.

(3) Where the military judge has been or will be a witness in the same case, is the
accuser, has forwarded charges in the case with a personal recommendation as to
disposition, or, except in the performance of duties as military judge in a previous
trial of the same or a related case, has expressed an opinion concerning the guilt or
innocence of the accused.

2019 MCM 2. Chap. 9 Rule 902.
5. Argument
On December 19, 2019, an Article 39(a) session was held in the case of U.S. v. Becker.

At that hearing, Naval Criminal Investigative Service Special Agent (SA) -estiﬁed
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and was examined by both trial counsel and defense counsel. When the Record of Trial was
being assembled, it was discovered that the tape containing SA -testimony was missing.

The defense has moved that all charges and specifications against LT Becker be
dismissed with prejudice because the missing testimony is both quantitatively and qualitatively
substantial and LT Becker is prejudiced by its absence. At any motion hearing, the trial judge,
Colonel Stephen F. Keane, will be called as a witness by the defense. In accordance with
R.C.M. 902, the military judge “shall...disqualify himself...in the following
circumstances... Where the military judge has been or will be a witness in the same case...”.
Here, Judge Keane will be called as a witness in a post-trial hearing in this case and he must
disqualify himself.

In addition, the defense intends to call both CAPT Jason L. Jones and CDR Paul T.
Hochmuth as witnesses in the hearing that must take place with regard to the defense’s motion to
dismiss. Inasmuch as they, too, will become participants in this case, the defense respectfully
requests that the military judge rule that CAPT Jones and CDR Hochmuth can no longer act as
government counsel in any aspect of this case going forward.

6. Relief Requested

Judge Keane cannot rule on a motion when he will be a witness in a hearing on that
motion. LT Becker respectfully requests that Judge Keane disqualify himself in accordance with
R.C.M. 902(b)(3). CAPT Jones and CDR Hochmuth cannot act as government counsel when
they will be witnesses in the case. LT Becker respectfully requests that the military judge rule

that they can no longer act as government counsel in this case.
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7. Oral Argument

Unless the government concedes to this motion or the Court grants relief on the
pleadings, the Defense requests oral argument.

DATE: August 11, 2022 Respectfully submitted,
/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
Law Offices of David P. Sheldon, PLLC
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served electronically upon the Court and
Trial Counsel on August 11, 2022.

/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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NAVY. ORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES DEFENSE MOTION TO DISMISS
ALL CHARGES AND
SPECIFICATIONS

V- DUE TO AN INCOMPLETE

RECORD OF TRIAL
CRAIG R. BECKER

LT/O-3
U.S. NAVY 11 August 2022

1. Nature of Motion

Pursuant to Rule for Courts-Martial 1112, the Defense moves that the military judge
immediately release LT Becker from confinement and dismiss all charges and specifications with
prejudice due to an incomplete record of trial.
2. Summary

The Uniform Code of Military Justice (hereinafter “UCMIJ”) requires that, “a complete
record of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for more than
six months.” 10 U.S.C. § 854 (2022). Here, the Record of Trial is incomplete, LT Becker has
been prejudiced by this, and the military judge should immediately release LT Becker from
custody and dismiss all charges and specifications with prejudice.
3. Summary of Facts

1) Following the death of his wife, who fell out the window of their apartment in 2015,
LT Becker was charged on July 30, 2018 with Premeditated Murder in violation of Article 118,

10 U.S.C. § 918, UCMLI; two specifications of Battery in violation of UCMJ Article 128, 10
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U.S.C. § 928, UCMJ; Conduct Unbecoming an Officer in violation of Article 133, 10 U.S.C. §
933, UCMLJ; and three specifications of Obstructing Justice in violation of Article 134, 10 U.S.C.
§ 934, UCML.

2) On January 23, 2019, two additional specifications of Conduct Unbecoming an Officer
were preferred.

3) On January 25, 2019, the three specifications of Obstructing Justice were dismissed
without prejudice.

4) After a General Court Martial held in_ LT Becker was convicted of
Premeditated Murder, one specification of Battery, and two specifications of Conduct
Unbecoming an Officer.

5) On April 30, 2022, he was sentenced to Life Imprisonment with the possibility of
parole, forfeiture of pay and allowances, and Dismissal from the Naval Service.

6) In a series of email beginning on June 16, 2022, Colonel Stephen F. Keane, the trial
judge, notified defense and government counsel that audio from an Article 39(a) session on 19
December 2019, as well as certain documents, were missing. !

7) As of the filing of this motion, a substantial portion of the audio containing testimony
of a critical witness from the 19 December 2019 Art. 39(a) session—namely, Naval Criminal
Investigative Service Special Agent (SA)_ remains missing. It is unclear
whether other substantive records from the court-martial are also missing.

4. Discussion of Law
The requirement for a complete record of trial is codified in Public Law and further

explained in the Rules for Courts-Martial. As stated in law:

I Enclosure 1.
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(a) General and special courts-martial. Each general or special court-martial shall
keep a separate record of the proceedings in each case brought before it. The record
shall be certified by a court-reporter, except that in the case of death, disability, or
absence of a court reporter, the record shall be certified by an official selected as
the President may prescribe by regulation.

(b) Summary courts-martial. Each summary court-martial shall keep a separate
record of the proceedings in each case, and the record shall be certified in the
manner required by such regulations as the President may prescribe.

(c) Contents of record.

(1) Except as provided in paragraph (2), the record shall contain such matters as the
President may prescribe by regulation.

(2) In accordance with regulations prescribed by the President, a complete record
of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for
more than six months.

10 U.S.C. § 854.
The “regulations prescribed by the President” are contained in the Rules for Courts-
Martial (R.C.M.). R.C.M. 1112 lists the required contents of a record of trial. They include:

(b) Contents of the record of trial. The record of trial contains the court-martial
proceedings, and includes any evidence or exhibits considered by the court-martial
in determining the findings or sentence. The record of trial in every general and
special court-martial shall include:

(1) A substantially verbatim recording of the court-martial proceedings except
sessions closed for deliberations and voting;...

(6) Exhibits, or, if permitted by the military judge, copies, photographs, or
descriptions of any exhibits that were received in evidence and any appellate
exhibits;

R.C.M. 1112(b) (2019).

R.C.M. 1112(d) provides direction on what to do if the record of trial is incomplete:
(d) Loss of record, incomplete record, and correction of record.

(1) If the certified record of trial is lost or destroyed, a court reporter shall, if
practicable, certify another record of trial.

(2) A record of trial is complete if it complies with the requirements of subsection
(b). If the record is incomplete or defective, a court reporter or any party may raise
the matter to the military judge for appropriate corrective action. A record of trial
found to be incomplete or defective before or after certification may be corrected
to make it accurate. A superior competent authority may return a record of trial to
the military judge for correction under this rule. The military judge shall give notice
of the proposed correction to all parties and permit them to examine and respond to
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the proposed correction. All parties shall be given reasonable access to any court

reporter notes or recordings of the proceedings.

(3) The military judge may take corrective action by any of the following means—

(A) reconstructing the portion of the record affected;

(B) dismissing affected specifications;

(C) reducing the sentence of the accused; or

(D) if the error was raised by motion or on appeal by the defense, declaring a

mistrial as to the affected specifications.
R.C.M. 1112(d) (2019).

"The requirement that a record of trial be complete and substantially verbatim in order to
uphold the validity of a verbatim record sentence is one of jurisdictional proportion that cannot
be waived." United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).

5. Argument

On December 19, 2019, an Article 39(a)? session was held in the case of U.S. v. Becker.
At that hearing, SA_testiﬁed and was examined by both trial counsel and defense
counsel.> When the Record of Trial was being assembled, it was discovered that the tape
containing SA -estimony was missing. According to the court reporter’s log, SA

-testiﬁed from 9:28 until 10:25.* It appears that she testified about actions by the -
Federal Police investigation and about jurisdictional issues.
A. SA-testimony was both quantitatively and qualitatively substantial.

Substantial omissions render a record of trial incomplete, raising a presumption of

prejudice. United States v. Lashley, 14 M.J. 7, 8 (C.M.A. 1982). In order to determine the

impact of an incomplete record, the court must determine “whether the omitted material was

substantial, either qualitatively or quantitatively." United States v. Henry, 53 M.J. 108, 110

210 U.S.C. 839(a)

3 Upon information and belief, Mr._ the father of the deceased, also testified at that hearing in December
2019. However, neither former defense counsel nor LT Becker can recall the subject of the testimony. As far as is
known, the record of trial and the court reporter’s log do not contain any testimony from Mr- Here, the
defense is stymied in its effort to discuss the substantial nature of his testimony and how LT Becker is prejudiced by
its absence as Mr.-testimony is, we believe, completely missing from any record of trial.

4 Enclosure 2.
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(C.A.AF. 2000). Omissions "are qualitatively substantial if the substance of the omitted material
'related directly to the sufficiency of the Government's case on the merits' and the 'testimony
could not ordinarily have been recalled with any degree of fidelity." /d. "Omissions are
quantitatively substantial unless 'the totality of omissions . . . becomes so unimportant and so
uninfluential when viewed in the light of the whole record, that it approaches nothingness."" /d.
(alteration in original) (quoting United States v. Nelson, 3 C.M.A. 482, 13 C.M.R. 38, 43
(C.M.A. 1953)).

Each case is analyzed individually to decide whether an omission is substantial. United
States v. Abrams, 50 M.J. 361, 363 (C.A.A.F. 1999). "A substantial omission renders a record of
trial incomplete and raises a presumption of prejudice that the Government must rebut." United
States v. Henry, 53 M.J. 108, 111 (C.A.A.F. 2000) (citing United States v. McCullah, 11 M.J.
234, 237 (C.M.A. 1981)) (additional citations omitted). "Insubstantial omissions from a record of
trial do not raise a presumption of prejudice or affect that record's characterization as a complete
one." Id. “Therefore, if the record is not “substantially verbatim,” the appellant is prejudiced
because he or she cannot receive the appellate review he or she is statutorily entitled to receive.”
United States v. Underhill, No. NMCCA 200700144, 2007 WL 2340618, at *3 (N-M. Ct. Crim.
App. Aug. 9, 2007)

Here, the omission of SA-testimony is both qualitatively and quantitatively
substantial. Testimony regarding investigative actions by foreign law enforcement officials and
delays in asserting jurisdiction by the United States certainly relate directly to the government’s
case on the merits. As will be discussed later, that testimony will not be able to be recalled or
reconstructed with any degree of fidelity. Thus, the missing testimony is qualitatively

substantial. SA-testimony involved extensive questioning by defense counsel related to
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the defense motion to dismiss for speedy trial violations.> The military judge who denied that
motion relied, at least in part, on the testimony of SA- Given that a successful defense
motion on this issue would have led to dismissal of the charges, it would be impossible to
characterize the missing testimony as “so unimportant and so uninfluential when viewed in the
light of the whole record, that it approaches nothingness” and must be considered quantitively
substantial.

As such, there is a presumption of prejudice against LT Becker. As stated by the Navy-
Marine Corps Court of Criminal Appeals:

We see two primary points in the post-trial process during which prejudice could
result from a record of trial that has substantial omissions: (1) the CA's action, and
(2) appellate review.

First, an accused could certainly be prejudiced at the CA's action stage by an
incomplete record of trial. Although the CA is not required to review the record of
trial, R.C.M. 1107(b)(3), the staff judge advocate or the legal officer, as the case
may be, is required to use the record of trial in determining how to advise the CA
on what action to take on the findings and sentence. R.C.M. 1106(d)(1). If an
accused claims that legal error occurred during trial, the staff judge advocate must
address that allegation at least with a summary statement of agreement or
disagreement. R.C.M. 1106(d)(4). If the record of trial is not ‘“substantially
verbatim,” the SJAR or legal officer recommendation could be an uninformed
recommendation, thereby denying an appellant his or her full opportunity for
corrective action or clemency from the CA. See United States v. Wilson, 26 C.M.R.
3,6, 1958 WL 3280 (C.M.A.1958)(“It is while the case is at the convening authority
level that the accused stands the greatest chance of being relieved from the
consequences of a harsh finding or a severe sentence.”).

Second, if a court-martial results in a punitive discharge or one year or more of
confinement, the accused is entitled to full appellate review of that court-martial.
Art. 66(b), UCMJ. This right to automatic appellate review must be read in
conjunction with the statutory requirement for verbatim records of trial when the
sentence triggers the automatic review. Our superior court has held that Article 19,
UCMJ, dealing with special courts-martial, “was intended to have ‘provided that if
there is a discharge for bad conduct a complete record must be made so that it can
be reviewed’ and Article 66 to have provided for the review of such cases in a
manner similar to general courts-martial.” United States v. Whitney, 48 C.M.R. 519,
520-21, 1974 WL 13848 (C.M.A.1974) (quoting Hearings on HR 2498 Before a

5 Enclosure 3.
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Subcomm of the House Comm on Armed Services, 81st Cong, 1st Sess 963
(1949)).

Therefore, if the record is not “substantially verbatim,” the appellant is prejudiced

because he or she cannot receive the appellate review he or she is statutorily entitled

to receive.
United States v. Underhill, 2007 WL 2340618, at *2—3 (N-M. Ct. Crim. App. Aug. 9, 2007).

While the ability of the Convening Authority to affect the verdict or sentence has been
removed in cases of this nature, LT Becker remains entitled to full appellate review. Without the
missing testimony, a full and fair appellate review is impossible. The omission relates directly to
the ability of the United States to even convene the court-martial, and formed a portion of the
basis for the prior judge’s ruling. An appellate court will not be able to determine the rationale
behind that judge’s rulings on issues that concern the foreign law enforcement actions or the
failure to exercise jurisdiction.® Thus, LT Becker has been prejudiced by the lack of the

transcript and the record cannot be “substantially verbatim” without that testimony.

B. Prejudice can be overcome if the record could be reconstructed, but reconstruction is
not possible in this case.

The Court of Appeals for the Armed Forces has discussed reconstruction of the record:

A second common remedy for lost recordings is reconstructing the record. A
reconstruction occurs when the necessary actors—the military judge, with the assistance
of the parties, and relevant witnesses—act promptly and thoroughly to recreate the lost
testimony through their collective memories and notes. See Lashley, 14 M.J. at 9
(approving the military judge's attempt to reconstruct substantial lost proceedings due to
the “unusual combination of factors present” in that case). There are, however, limits to
what can be reconstructed. If the reconstruction results in a record that is equivocal such
that it leaves uncertainty as to the substance of the lost testimony, it will not suffice. See
Davenport, 73 M.J. at 378 (holding that without certainty about the substance of lost
testimony, the reconstruction fails and the transcript is not verbatim).

% Enclosure 4.
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United States v. Tate, 2022 WL 1653496, at *4 (C.A.A.F. May 23, 2022). Here, numerous
factors militate against the ability to properly reconstruct the missing testimony in such a way
that preserves LT Becker’s rights.

i. Too much time has passed since the testimony was given.

RCM 1102(d)(1) provides that a military judge may, in the event of an incomplete record
of trial, attempt to reconstruct the missing portion. Here, that cannot be done. The events in
question took place in December of 2019. Given that more than two and a half years have
passed since the testimony was given, it is impossible to build an accurate reconstruction of what
was asked, answered, objected to, and ruled upon during the testimony. The duration of the
missing hearing, in conjunction with the length of time before reconstruction efforts commenced
would make a successful reconstruction “an almost impossible task.” United States v. Boxdale,
47 C.M.R. 351, 352 (C.M.A. 1973).

In United States v Seato, an airman was charged, inter alia, with rape. 2018 CCA LEXIS
518, at *15 (A.F. Ct. Crim. App. Oct. 26, 2018). A motions hearing was held on March 8, 2016.
Id. After the trial concluded on July 24, 2016, the court reporter discovered that the recording of
the March 8, 2016 session was missing. The military judge held an Article 39(a) hearing on
November 21, 2016, a little over seven months after the testimony was provided, to attempt to
reconstruct the missing portions of the transcript. The U.S. Air Force Court of Criminal Appeals
held that the reconstructed transcript was not substantially verbatim, stating that “the length of
time before reconstruction efforts commenced” made reconstruction impossible. /d.; see
Lashley, 14 M.J. at 9 (finding that “the prompt and thorough remedial action taken, the
assistance of the witness, and the availability of ... [a] skeletal transcript” constituted unique

circumstances to render the reconstructed record verbatim).
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A similar set of circumstances also happened in another Air Force case. There, testimony
from two Air Force Office of Special Investigations agents and motion arguments were lost.
Three months after the court-martial adjourned an Article 39(a) session was convened in an
effort to reconstruct the missing portion of the trial.

Using his trial notes, materials provided by both trial defense counsel, the court
reporter's notes, and the transcription of the first AFOSI agent's testimony to the
point of equipment malfunction, the military judge drafted a reconstruction of the
missing witness testimony in a question and answer format. The two AFOSI agents
were recalled as witnesses at the post-trial Article 39(a), UCMIJ, session. The
military judge then went through each question and answer, asking the individual
witness and counsel for both parties if the reconstruction comported with what they
remembered the testimony to have been during the trial.

Despite his best efforts to reconstruct the record, the hurdles were too great. The

appellant was prejudiced by a record that could not become “substantially

verbatim” given the importance of the lost testimony and arguments, the lengthy
duration of the unrecorded portion of the trial, and the length of time between the
trial and reconstruction efforts.

United States v. Snethen, 62 M.J. 579, 580-81 (A.F. Ct. Crim. App. 2005).

ii. The length of the testimony is too long to attempt to reconstruct.

According to the court reporter’s log, SA -testimony began at 9:28 AM and
concluded at 10:25 AM. The military judge would need to attempt to reconstruct nearly an hour
of testimony. That is far too much testimony to try to reconstruct. As the Air Force Court of
Criminal Appeals said in Seeto:

Even the successful reconstruction efforts found in other cases upon which the

Government relies consistently involved no more than 15 minutes of transcript. See

United States v. Watts, 22 M.J. 909 (A.F.C.M.R. 1986) (substantially verbatim

transcript where 11 minutes of witness testimony was promptly reconstructed);

United States v. Caudill, 43 C.M.R. 924 (A.F.C.M.R. 1970) (substantially verbatim

transcript where 15 minutes of witness testimony was reconstructed).

Seeto, 2018 CCA LEXIS at *15. Any attempt to reconstruct nearly an hour’s worth of testimony

two-and-a-half years after the fact is impossible to complete and cannot survive an appeal.
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While it is true that military appellate courts have ruled that reconstructions of transcripts
and/or exhibits have overcome the presumption of prejudice, none of those cases contained the
combination of delay in attempting reconstruction, length of testimony, and effect on the entire
trial as this instance does. See, for example, United States v. Stephens, NMCM 95 00306, 1997
CCA LEXIS 537, at *10 (N-M Ct. Crim. App. Oct. 27, 1997) (finding that presumption of
prejudice was overcome, noting that missing exhibits did not relate to guilt or innocence and the
defendant pled guilty); United States v. Woods, No. NMCCA 200401704, 2005 CCA LEXIS
388, at *6-7 (N-M Ct. Crim. App. Dec. 14, 2005) (where there were two pages of transcript
missing and the Court held that the content of those pages could be reasonably determined from
the preceding and following pages and from the fact that the defendant pled guilty); United
States v. Fincher, NMCM 86 0984, 1986 CMR LEXIS 2328, at *2-3 (N-M.C.M.R. July 22,
1986) (stating that, as the summarized portion of the record of trial concerned the defendant’s
attire, counsel status, advising the defendant of right to counsel, there was no challenge to the
trial judge, and the defendant entered pleas, there was no prejudice to the defendant from the
missing transcript); United States v. Harmon, NMCM 95 00270, 1997 CCA LEXIS 263, at *2-3
(N-M Ct. Crim. App. June 23, 1997) (where sentencing exhibits were missing from the record of
trial the Court could review, pursuant to Article 66, the Court was required to take corrective
action with regard to sentencing); United States v. Austin, No. NMCCA 200500132, 2007 CCA
LEXIS 43, at *13-14 (N-M Ct. Crim. App. Feb. 28, 2007) (noting the defendant was not
prejudiced by unrecorded 39(a) sessions as no witnesses testified during those sessions and the
only missing portion of the record pertained to arguments of counsel); United States v.
McAllister, No. NMCCA 201100085, 2011 CCA LEXIS 414, at *7-8 (N-M Ct. Crim. App. Dec.

29, 2011) (stating that a record of trial in which (1) the parties, the bailiff, and the court reporter

10
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were not identified on the record; (2) there was an inconsistency between the time announced by
the military judge when he closed the court for deliberations on sentence, with the time recorded
by the court reporter; and (3) portions of the sentencing argument of both counsel were reported
as being inaudible a total of sixteen times, did not amount to a substantial omission). In each of
these events, either the missing testimony was brief, the defendant had pled guilty, there was no
witness testimony, or the incompleteness related to sentencing only.

In this instance, a witness testified, there was nearly an hour of testimony, and it seems at
least some of the testimony related to a delay in the United States asserting jurisdiction and the
consequences of that delay: a shoddy investigation by a foreign country — a fundamental issue
that impacted and permeated the entire trial. In a similar case:

[d]uring presentation of its case on the merits, the Government called as a witness,
Staff Sergeant (SSgt) B investigator for the Criminal Investigative
Division (CID) who investigated the allegations against the appellant and who
participated in the interrogation of the appellant. However, none of SSgt
testimony, prior to the submission of questions by the members, is transcribed and
contained in the record of trial. Lost and missing from the record is SSgt
being called to the stand, his swearing in, direct and cross-examination, any
objections and exchanges between the parties, any legal rulings by the military judge
and the submission of any documentary evidence...In total, it appears that at least
46 minutes of SSgt h testimony went unrecorded...the Government
contacted the military judge, trial counsel, defense counsel, and SSgt | ENEGEGEG
however, none of them could recall the content of the missing testimony. Thus, the
Government was unable to provide either the missing testimony or an authorized
substitute. Since the Government cannot reconstruct the missing testimony, it is
evident that the witness' testimony is irretrievably lost...Moreover, in the absence
of an authorized substitute for the missing testimony, we cannot determine the
impact of the testimony on the appellant's court-martial, nor can we determine
whether the matter could have materially prejudiced the substantial rights of the
appellant at trial. Thus, we conclude that the omission is substantial, and the record
of trial is incomplete.

United States v. Kluemper, No. NMCCA 200602366, 2007 CCA LEXIS 348, at *5-9 (N-M Ct.

Crim. App. Aug. 30, 2007).
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Here, the lack of a transcript is even more prejudicial to LT Becker, and no amount of
reconstruction can cure it. As has been mentioned, the testimony took place over two-and-a-half
years ago. Additionally, the testimony, at least in part, concerns a delay in exercising
jurisdiction by the United States which violated LT Becker’s right to a speedy trial, and the
actions of foreign authorities which led to chain of custody and other questions concerning the
validity of the government’s case. The violation of LT Becker’s right to a speedy trial and the
failure of-authorities to properly collect and maintain evidentiary materials will be issues
on appeal. Testimony on these issues was given before a different trial judge, CAPT Aaron
Rugh, JAGC, USN. That judge is the person who ruled on LT Becker’s speedy trial motion. For
the Court-Martial trial judge to attempt to use a different judge’s notes and determine how
complete the notes are, while using those notes to try and divine how that judge used the
testimony in his deliberative process, is simply several bridges too far. This would be, in effect,
hearsay within hearsay. Any reconstruction would not be reliable and would surely be rejected
by an appellate court.

6. Relief Requested

The testimony of SA-is missing and cannot be successfully reconstructed. That
missing testimony is substantial, both qualitatively and quantitatively. Without that testimony,
LT Becker cannot receive the appellate review to which he is entitled as a matter of law. Given
these circumstances, LT Becker respectfully requests that the trial judge immediately release LT
Becker from confinement and act in accordance with Rule for Court-Martial 1112(d)(3)(B) by

dismissing, with prejudice, all charges and specifications in this case.
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7. Oral Argument
Unless the government concedes to this motion or the Court grants relief on the
pleadings, the Defense requests oral argument and respectfully requests an evidentiary hearing to
identify any further missing exhibits and/or testimony from the record. The defense plans to call
the following individuals as witnesses in any evidentiary hearing:
CAPT Jason L. Jones, Trial Counsel
CDR Paul T. Hochmuth, ATC
Mr. John A Guarino, Defense Counsel
Mr. Jeremiah J. Sullivan, Defense Counsel
Colonel Stephen F. Keane, Military Judge for Court-Martial
CAPT Aaron C. Rugh, Military Judge for 39(a) session
- Court Reporter for 39(a) session
DATE: 11 August 2022 Respectfully submitted,
/s/ David P. Sheldon

David P. Sheldon
Civilian Appellate Defense Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served electronically upon the Court and
Trial Counsel on August 11, 2022.

/s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
UDICIAL CIRCUIT
OURT-MARTIAL

UNITED STATES DEFENSE MOTION NON-
CONCURRING WITH
V. RECONSTRUCTED TRANSCRIPT
CRAIG R. BECKER AUGUST 26, 2022
LT/O-3, USN

1. Nature of Motion

Pursuant to Rule for Courts-Martial 1112(d), the Defense notifies the military judge that
it does not concur with the proposed reconstructed transcript and renews its motion that the
military judge immediately release LT Becker from confinement and dismiss all charges and
specifications with prejudice due to an incomplete record of trial.
2. Summary

The Uniform Code of Military Justice (hereinafter “UCMJ”) requires that, “a complete
record of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for more than
six months.” 10 U.S.C. § 854 (2022). Here, the Record of Trial is incomplete. Although the
military judge has attempted to reconstruct the record, the reconstruction drafted by him fails to
capture the missing testimony. LT Becker has been prejudiced by this, and the military judge
should not attempt to certify the record of trial using this flawed reconstruction and he should
immediately release LT Becker from custody and dismiss all charges and specifications with

prejudice.
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3. Summary of Facts

1) Following the death of his wife, who fell out the window of their apartment in 2015,
LT Becker was charged on July 30, 2018 with Premeditated Murder in violation of Article 118,
10 U.S.C. §8 918, UCMJ; two specifications of Battery in violation of UCMJ Article 128, 10
U.S.C. § 928, UCMJ; Conduct Unbecoming an Officer in violation of Article 133, 10 U.S.C. §
933, UCMJ; and three specifications of Obstructing Justice in violation of Article 134, 10 U.S.C.
§ 934, UCM..

2) On January 23, 2019, two additional specifications of Conduct Unbecoming an Officer
were preferred.

3) OnJanuary 25, 2019, the three specifications of Obstructing Justice were dismissed
without prejudice.

4) After a General Court Martial held in_ LT Becker was convicted of
Premeditated Murder, one specification of Battery, and two specifications of Conduct
Unbecoming an Officer.

5) On April 30, 2022, he was sentenced to Life Imprisonment with the possibility of
parole, forfeiture of pay and allowances, and Dismissal from the Naval Service.

6) In aseries of email beginning on June 16, 2022, Colonel Stephen F. Keane, the trial
judge, notified defense and government counsel that audio from an Article 39(a) session on 19
December 2019, namely the testimony of Naval Criminal Investigative Service Special Agent
(SA) _ as well as certain documents, were missing.

7) On August 15, 2022, Colonel Keane forwarded a draft reconstruction of SA-

testimony to government trial counsel, defense counsel, and appellate defense counsel. Colonel
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Keane also included a copy of the court reporter’s notes for that session. He asked all counsel
for their comments by August 19, 2022.

8) As of the filing of this motion, SA-recorded testimony from the 11
December 2019 Art. 39(a)? session remains missing. It is unclear whether other substantive
records from the court-martial are also missing.

4. Discussion of Law

The requirement for a complete record of trial is codified in Public Law and further

explained in the Rules for Courts-Martial. As stated in law:

(a) General and special courts-martial. Each general or special court-martial shall
keep a separate record of the proceedings in each case brought before it. The record
shall be certified by a court-reporter, except that in the case of death, disability, or
absence of a court reporter, the record shall be certified by an official selected as
the President may prescribe by regulation.

(b) Summary courts-martial. Each summary court-martial shall keep a separate
record of the proceedings in each case, and the record shall be certified in the
manner required by such regulations as the President may prescribe.

(c) Contents of record.

(1) Except as provided in paragraph (2), the record shall contain such matters as the
President may prescribe by regulation.

(2) In accordance with regulations prescribed by the President, a complete record
of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for
more than six months.

10 U.S.C. § 854.
The “regulations prescribed by the President” are contained in the Rules for Courts-
Martial (R.C.M.). R.C.M. 1112 lists the required contents of a record of trial. They include:
(b) Contents of the record of trial. The record of trial contains the court-martial
proceedings, and includes any evidence or exhibits considered by the court-martial

in determining the findings or sentence. The record of trial in every general and
special court-martial shall include:

1 In the defense Motion to Dismiss and Motion to Recuse Trial Participants, submitted to the military judge, trial
counsel, and defense counsel via email on August 11, 2022, the date of the 39(a) hearing in question was mistakenly
identified as December 19, 2019.

210 U.S.C. 839(a).
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(1) A substantially verbatim recording of the court-martial proceedings except
sessions closed for deliberations and voting;...

(6) Exhibits, or, if permitted by the military judge, copies, photographs, or
descriptions of any exhibits that were received in evidence and any appellate
exhibits;

R.C.M. 1112(b) (2019).

R.C.M. 1112(d) provides direction on what to do if the record of trial is incomplete:
(d) Loss of record, incomplete record, and correction of record.
(1) If the certified record of trial is lost or destroyed, a court reporter shall, if
practicable, certify another record of trial.
(2) A record of trial is complete if it complies with the requirements of subsection
(b). If the record is incomplete or defective, a court reporter or any party may raise
the matter to the military judge for appropriate corrective action. A record of trial
found to be incomplete or defective before or after certification may be corrected
to make it accurate. A superior competent authority may return a record of trial to
the military judge for correction under this rule. The military judge shall give notice
of the proposed correction to all parties and permit them to examine and respond to
the proposed correction. All parties shall be given reasonable access to any court
reporter notes or recordings of the proceedings.
(3) The military judge may take corrective action by any of the following means—
(A) reconstructing the portion of the record affected;
(B) dismissing affected specifications;
(C) reducing the sentence of the accused; or
(D) if the error was raised by motion or on appeal by the defense, declaring a
mistrial as to the affected specifications.

R.C.M. 1112(d) (2019).

"The requirement that a record of trial be complete and substantially verbatim in order to
uphold the validity of a verbatim record sentence is one of jurisdictional proportion that cannot
be waived." United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).

5. Argument

On December 11, 2019, an Article 39(a)® session was held in the case of U.S. v. Becker.

At that hearing, SA _testified and was examined by both trial counsel and defense

counsel. When the Record of Trial was being assembled, it was discovered that the tape

310 U.S.C. 839(a)
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containing SA_testimony was missing. According to the court reporter’s log, SA
-testified from 9:28 until 10:25.
The military judge has attempted to reconstruct the missing portion of the record which
included the lengthy testimony of SA- during which she was questioned by trial counsel
and defense counsel on a variety of subjects. The Court of Appeals for the Armed Forces has

discussed reconstruction of the record:

A second common remedy for lost recordings is reconstructing the record. A
reconstruction occurs when the necessary actors—the military judge, with the
assistance of the parties, and relevant witnesses—act promptly and thoroughly to
recreate the lost testimony through their collective memories and notes. See
Lashley, 14 M.J. at 9 (approving the military judge's attempt to reconstruct
substantial lost proceedings due to the “unusual combination of factors present” in
that case). There are, however, limits to what can be reconstructed. If the
reconstruction results in a record that is equivocal such that it leaves uncertainty as
to the substance of the lost testimony, it will not suffice. See Davenport, 73 M.J. at
378 (holding that without certainty about the substance of lost testimony, the
reconstruction fails and the transcript is not verbatim).

United States v. Tate, 2022 WL 1653496, at *4 (C.A.A.F. May 23, 2022). Here, the attempted
reconstruction by a military judge leaves uncertainty as to the substance of the lost testimony.
A. The reconstruction is incomplete.

RCM 1102(d)(1) provides that a military judge may, in the event of an incomplete record
of trial, attempt to reconstruct the missing portion. The reconstruction attempted by the military
judge is incomplete. The military judge has apparently used the court reporter’s log and notes
but the result does not match up with them. For example, the first paragraph of the
reconstruction, when read aloud in a normal speaking rhythm, takes about 12 seconds. However,
the reporter’s log shows that the testimony lasted for 42 seconds. Thus, there is at least 30

seconds missing.
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B. The reconstruction is deceptive.

The military judge appears to have taken sentence fragments from the log and notes from
the court reporter to try to reconstruct the testimony of SA- In doing so, the result
appears to be a narrative of SA-answers. That is deceptive. The military judge has
inferred words and statements that are not on any document in order to make the sentence
fragments and notes readable but the result is not what SA -said, it is merely the military
judge’s guess as to what SA -said. Each separate paragraph takes significantly less time
to read aloud than the report’s log shows the testimony lasted. Obviously, a great deal is missing
from the attempted reconstruction.

C. The military judge was not present for the testimony he is trying to reconstruct.

The current military judge, Colonel Keane, was only assigned to the case after the
original military judge Captain Aaron Rugh was removed and given a new assignment. It was
CAPT Rugh who presided over the Article 39(a) session on December 19, 2019. Colonel
Keane’s attempt to reconstruct the testimony is handicapped by the fact that he has no memory
of the event upon which he can rely. Instead, he is relying on the court reporter’s log and notes.
Anything in the reconstruction that is not in the notes or log is, therefore, an invention by
Colonel Keane based on nothing but his imagination. For example, the first paragraph of the
cross-examination, on draft page 458, reads: “When the-were investigating the case, |
assisted in any way requested. | did not have arole in the case.” The court reporter log at
9:38:55 reads: “assisting in any way” and at 9:39:01 reads: “didn’t have a role in the case.” The
notes seems to say “lead agent — initially liaison.” Given the dearth of testimony surrounding the
phrases, the true testimony could very well have been “I was not assisting in any way. | did not

have a role in the case.”
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D. The reconstruction in no way resembles a substantially verbatim transcript.
The reconstruction strings together sentence fragments from the log and parts of the court
reporter’s notes. The resultant document is simply a series of supposed statements made by SA
- There is absolutely no indication as to what those supposed statements are responding
to. For example, in the court reporter log, between 9:46:02 and 9:47:01, it reads: “not involved
in any of that”; “not aware”; “can’t remember”; “not that | recall specifically”; and “speedy trial-
do not aware — if | was do not recall”. On page 459 of the reconstruction, the second paragraph
seems to be applicable to this period of testimony. It reads: “I was not involved in any of that.
This was not my investigation at the time.” Nowhere does the “substantially verbatim” transcript
even mention SA-unawareness or inability to remember; and, of course, it does not
mention what she is unaware of or what she can’t remember.
E. Defense counsel from the court-martial do not concur with the reconstruction.
LT Becker was represented by both military and civilian defense counsel. His military
counsel was then-CDR John A. Guarino. His civilian defense counsel was Mr. Jeremiah J.
Sullivan. Both of them were present at the December 11, 2019 39(a) hearing. Both attorneys
heard the questioning of SA-by trial counsel. Both attorneys asked questions of SA
- They have reviewed the reconstruction attempt by the military judge. Both attorneys
have written affidavits stating that the attempted reconstruction does not result in a complete
record of trial. The affidavits are attached to this motion as Enclosure 1 and 2.
F. The reconstruction cannot survive an appeal.
While it is true that military appellate courts have ruled that reconstructions of transcripts
and/or exhibits have overcome the presumption of prejudice, none of those cases contained the

combination of delay in attempting reconstruction, length of testimony, and effect on the entire
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trial as this instance does. See, for example, United States v. Stephens, NMCM 95 00306, 1997
CCA LEXIS 537, at *10 (N-M Ct. Crim. App. Oct. 27, 1997) (finding that presumption of
prejudice was overcome, noting that missing exhibits did not relate to guilt or innocence and the
defendant pled guilty); United States v. Woods, No. NMCCA 200401704, 2005 CCA LEXIS
388, at *6-7 (N-M Ct. Crim. App. Dec. 14, 2005) (where there were two pages of transcript
missing and the Court held that the content of those pages could be reasonably determined from
the preceding and following pages and from the fact that the defendant pled guilty); United
States v. Fincher, NMCM 86 0984, 1986 CMR LEXIS 2328, at *2-3 (N-M.C.M.R. July 22,
1986) (stating that, as the summarized portion of the record of trial concerned the defendant’s
attire, counsel status, advising the defendant of right to counsel, there was no challenge to the
trial judge, and the defendant entered pleas, there was no prejudice to the defendant from the
missing transcript); United States v. Harmon, NMCM 95 00270, 1997 CCA LEXIS 263, at *2-3
(N-M Ct. Crim. App. June 23, 1997) (where sentencing exhibits were missing from the record of
trial the Court could review, pursuant to Article 66, the Court was required to take corrective
action with regard to sentencing);_United States v. Austin, No. NMCCA 200500132, 2007 CCA
LEXIS 43, at *13-14 (N-M Ct. Crim. App. Feb. 28, 2007) (noting the defendant was not
prejudiced by unrecorded 39(a) sessions as no witnesses testified during those sessions and the
only missing portion of the record pertained to arguments of counsel); United States v.
McAllister, No. NMCCA 201100085, 2011 CCA LEXIS 414, at *7-8 (N-M Ct. Crim. App. Dec.
29, 2011) (stating that a record of trial in which (1) the parties, the bailiff, and the court reporter
were not identified on the record; (2) there was an inconsistency between the time announced by
the military judge when he closed the court for deliberations on sentence, with the time recorded

by the court reporter; and (3) portions of the sentencing argument of both counsel were reported
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as being inaudible a total of sixteen times, did not amount to a substantial omission). In each of
these events, either the missing testimony was brief, the defendant had pled guilty, there was no
witness testimony, or the incompleteness related to sentencing only.

In this instance, a witness testified, there was nearly an hour of testimony, and it seems at
least some of the testimony related to a delay in the United States asserting jurisdiction and the
consequences of that delay: a shoddy investigation by a foreign country — a fundamental issue
that impacted and permeated the entire trial.

6. Relief Requested

The testimony of SA-s missing and cannot be successfully reconstructed. That
missing testimony is substantial, both qualitatively and quantitatively. Without that testimony,
LT Becker cannot receive the appellate review to which he is entitled as a matter of law. Given
these circumstances, LT Becker respectfully requests that the trial judge immediately release LT
Becker from confinement and act in accordance with Rule for Court-Martial 1112(d)(3)(B) by

dismissing, with prejudice, all charges and specifications in this case.

DATE: August 26, 2022 Respectfully submitted,

/s/ David P. Sheldon
David P. Sheldon
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served electronically upon the Court and Trial
Counsel on August 26, 2022.

[s/David P. Sheldon
David P. Sheldon
Civilian Appellate Defense Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

GOVERNMENT
V. RESPONSE TO
DEFENSE POST-TRIAL
CRAIG BECKER MOTION TO DISMISS
LT
USN

The Court should deny the defense post-trial motion to dismiss for lack of verbatim transcript.
The transcript is a verbatim record of trial in accordance with United States v. Tate, 2022
C.A.AF. LEXIS 381 (C.A.A.F. 2022) and R.C.M. 1114. The accused’s record of trial provides
for appellate review under Article 66, U.C.M.J.

FACTS

The Government concurs with defense facts (1) — (5).

The Government avers the following:

1. On 11 December 2019 Naval Criminal Investigative Service Special Agent-
was called to testify at an Article 39a session. The members were absent. Her testimony was not

aimed at one single motion.

LAW

A verbatim transcript is required for any general court-martial where the adjudged
sentence includes confinement for more than six months or dismissal. R.C.M. 1114(a)(1)(2019
MCM). A transcript need not be actually verbatim but will suffice when it is substantially
verbatim. United States v. Davenport, 73 M.J. 373 (C.A.A.F. 2014). “To determine whether a
transcript is verbatim, the threshold question is whether the omitted material was qualitatively or
quantitatively substantial. "Insubstantial omissions from a record of trial . . . do not affect its
characterization as a verbatim transcript”. An omission is qualitatively substantial when it

directly relates to the sufficiency of the government's evidence on the merits and cannot be
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recalled with any degree of fidelity. Omissions are quantitatively substantial unless the "totality
of the omissions in [the] record becomes so unimportant and so uninfluential when viewed in
light of the whole record, that it approaches nothingness." United States v. Tate, 2022 CAAF
Lexis, 381, 390 (C.A.A.F 2022)(internal citations omitted.)

Once a portion of the record trial is discovered missing the military judge may consider
the remedy of reconstruction. Reconstruction is done with notes, collective memories, and input
of the parties. Reconstruction is authorized per R.C.M. 1111(d)(3)(A).

RECONSTRUCTION DISCUSSION

The missing portion of the record of trial dates from 2019 but was discovered post-trial in
2022. Thus the remedy of a mistrial during trial or starting anew are both inappropriate and
impractical. The lack of a verbatim Article 39a had no impact on the presentation of information
and evidence to the panel at trial. All parties knew of and participated in the Article 39a and
governed themselves accordingly at trial. The military judge made multiple rulings from the
December 2019 Article 39a that can be the subject of appellate review. There was and is no
prejudice to the accused as to the presentation of trial on the merits or at sentencing.

The testimony of SA-regarding the delay in the United States taking jurisdiction
from the-is not an issue that can prejudice the accused now nor did it do so at trial. The
accused was always subject to the Uniform Code of Military Justice and the issue of prosecution
was one between two sovereigns. The United States did not create jurisdiction in a situation
where there previously was none. Additionally, Special Agent-testified extensively at
trial on the history of the investigation by-uthorities and the relationship between the
Naval Criminal Investigative Service and -aw enforcement. Prior to trial these defense
arguments focused heavily on speedy trial, not personal or subject matter jurisdiction. During
trial the defense arguments focused on the quality of the investigation done by foreign law
enforcement and called SA-to the stand.

There is nothing in SA-ArticIe 39a testimony that would have qualitatively or
substantially been directly related to the Government’s evidence on the merits. SA-Nas
never called to testify at trial on the merits by the Government. Her testimony at trial regarding
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evidentiary steps taken by the- coordination between NCIS and the- and later
minor investigative actions taken by NCIS was presented by the defense on their direct.

Additionally, her Article 39a testimony dealt as to investigation and jurisdiction dealt
with issues squarely in a military judge’s lane such as speedy trial, and jurisdiction, issues that
would have not been presented to the members and are the subject of the military judge’s ruling.
When viewed in light of the whole record a minor portion of her testimony is insubstantial.

The testimony of pills and wine bottles was testified to at trial by percipient witnesses,
both in the type of pills, the location of their discovery, and the purchase of the wine bottle.
NCIS SA- had no direct knowledge of these acts and only knew of them via the

investigation. The percipient witnesses —-Police Officer -about Ms.-

drinking as told by the accused and then the wine receipt from the exchange and LtCol

_, USA and-bout the pills — were the vehicles to introduce the

evidence at trial. NCIS SA-:ouId never have introduced any of the pill or wine evidence
on the merits. Thus her testimony on these matters at a prior Article 39a were inconsequential

and unimportant.

BURDEN

The burden of proof and persuasion rests on the Defense as the moving party. The standard
as to any factual issue is preponderance of the evidence. RCM 905(c)(1).

EVIDENCE
The Government relies upon the reconstruction and notes as provided by the military

judge on 15 August 2022.

RELIEF REQUESTED

The Court deny the defense’s moy
incomplete record of trial.

JASON L. JONES
CAPT, JAGC, USN
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| certify that | have served a true copy via es SPONSE on the Court

and Defense Counsel on 30 August 2022.

JASON L. JONES
CAPT, JAGC, USN
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REQUESTS



THERE ARE NO REQUESTS



NOTICES



NAVY-MARINE CORPS TRIAL JUDICIARY
SOUTHWEST JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

v. NOTICE OF APPEARANCE OF
CRAIG BECKER JEREMIAH J. SULLIVAN, Il
LT/O-3 USN 13 January 2019

Please take notice that I am entering my General Appearance in the above captioned case.
I am certified under 27(b) and have been previously sworn under 42(a) of the Uniform Code of
Military Justice. Iam licensed to practice law in the state of California. The following contact
information is provided:

Jeremiah J. Sullivan, III
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NAVY-MARINE CORPS TRIAL JUDICIARY

I UDICIAL CIRCUIT

UNITED STATES NOTICE OF APPEARANCE
V.

Date: 11August 2022

CRAIG R. BECKER
LIEUTENANT USN

1. Pursuant to Rule 5.1 of the Uniform Rules of Practice, Navy-Marine Corps Trial Judiciary
(Uniform Rules) 1, David Patrick Sheldon, hereby provide notice of my appearance on behalf of

Lieutenant Craig R. Becker, USN. My office address, phone numbers, and e-mail address are:

I | i an

active member in good standing licensed to practice in the following jurisdictions: Montana,
Maryland and District of Columbia.
2. | am aware of the standards of professional conduct required of counsel practicing in Navy-
Marine Corps courts-martial as contained in JAG Instruction 5803.1E. | certify that | am not
now, nor have | ever been, de-certified or suspended from practice in Navy-Marine Corps courts-
martial by the Judge Advocate General of the Navy.

Respectfully submitted,

Is/

David P. Sheldon, Esq.
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Certificate of Service

| hereby attest that a copy of the foregoing notice of appearance was served on the
court and opposing counsel electronically on 11 August 2022.

Is/
David P. Sheldon
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DEPARTMENT OF THE NAVY
NAVY-MARINE CORPS TRIAL JUDICIARY
JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES )
) RULING AND SUPPLEMENT TO
) RECONSTRUCTION OF SA
) TESTIMONY FROM DECEMEBER
) 2019 39A SESSION, DEFENSE

V. ) MOTION TO DISMISS AND

) DEFENSE MOTION TO RECUSE

CRAIG R. BECKER )

LIEUTENANT )

U.S. NAVY )
)

30 AUGUST 2022

1. Nature of Ruling and Findings of Fact!.

On 11 December 2019 from 09:28:25 until 10:25:30, (58 minutes), Special Agent [
as called to testify during an Art 39a session in this case. The civilian court reporter
detailed to the session, Mr failed to properly record and/or maintain the audio recording
for this fifty-eight minute portion of the 39a. The civilian reporter, Mr. - did maintain
excellent notes for the session (Enclosure (1)). The Military Judge for the session, CAPT A.C.
Rugh, also maintained detailed notes for the session (enclosure (2) - sealed for review by
appellate judiciary only).

Defense Counsel and Government Counsel were notified of the missing audio on two
occasions 16 June 2022 and 14 July 2022.2 Counsel were sent the court reporter notes and asked
to submit their notes from the session (enclosure (3)). Government Counsel submitted a
summary of their notes (enclosure (4)). Defense Counsel did not respond to either the
notification of the missing audio in June or the military judge’s request for notes in July.

SA-estiﬁed on several other occasions during the trial, including trial on the merits
before the trier of fact, and much of her testimony in other sessions regarded the same subject
matter covered on 11 December 2019 and described in the detailed notes. The other instances of
S sworn testimony include SA -verbatim transcribed testimony during Art
39a sessions on 2 May 2019, 1 October 2019, 20 January 2022 and during the course of the trial
on the merits on 13 April 2022 and again on 26 April 2022 (on the merits). The summarized
transcript (457-462) is consistent with the detailed notes of the court reporter, government
counsel summary, the notes of CAPT Rugh and CAPT Rugh’s findings of fact found in rulings
(AE 84, 85, 86). The summarized transcript reconstructed testimony pertaining to SA NN

! The court makes findings of fact by a preponderance of the evidence.
2 Defense counsel CDR Guarino apparently previously notified the court-reporter of the missing audio on 9 May
2022. (Enclosure 5).
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11 December 2019 testimony was created by court-reporter Ms. _ a contracted court-
reporter who is a trained and experienced prior-service military court-reporter now employed as
a court-reporter in her capacity as a civilian contractor. This summarized transcript of the 11
December 2019 session was emailed to counsel on 15 August 2022 for review and comment.
The government concurred with the summarized transcript.(Enclosure 6). Though the Defense
elected not to respond to earlier request for input, after seeing the reconstructed transcript, the
Defense now requested and was granted an extension to respond. The Defense eventually non-
concurred with the transcript without providing significant substantive evidence. The computer
disc from the Art 39a session is enclosure (7). Defense post-trial delay request and approval is
enclosure (8).

Additional amplifying information regarding SA'-testimony from CAPT Rugh’s
notes from the 11 December 2019 session are enclosed CAPT Rugh’s notes are thoroughly
consistent with the summarized transcript, the notes of the court reporter and the submission of
government counsel. The complete notes at enclosure 2 are sealed for the appellate judiciary’s
review.

2. Statement of the Law.

The recent case of U.S. v. Tate, 2022 CAAF LEXIS 381 (C.A.AF. 2022), outlines in
detail the steps that are available and required when a portion of a transcript recording is
unavailable. The Tate case involved the loss of a full day of actual trial testimony during the
sentencing portion of the trial.

A verbatim transcript must include "all proceedings including sidebar conferences,
arguments of counsel, and rulings and instructions by the military judge." R.C.M. 1103(b)
Discussion (MCM 2016 ed.). A transcript need not be actually verbatim but will suffice when it
is substantially verbatim. U.S. v. Daven ort, 73 M.J. 373 (C.A.AF. 2014) at 376 (citing U. S. v.
Henry, 53 M.J. 108, 110 (C.A.A.F. 2000)); U.S. v. Gra , 7 M.J. 296, 297 (C.M.A. 1979). Tate at
8.

“In order to determine whether a transcript is verbatim, the threshold question is whether
the omitted material was qualitatively or quantitatively substantial. U.S. v. Lashle 14 M.J. 7,9
(C.ML.A. 1982) ("Insubstantial omissions from a record of trial . . . do not affect its
characterization as a verbatim transcript." (quoting U.S. v. McCullah, 11 M.J. 234, 236-37
(C.M.A. 1981)); see also U.S. v. Donati, 14 C.M.A. 235, 34 C.M.R. 15 (1963). An omission is
qualitatively substantial when it directly relates to the sufficiency of the government's evidence
on the merits and cannot be recalled with any degree of fidelity. Lashle , 14 M.J. at 9. Omissions
are quantitatively substantial unless the "totality of the omissions in [the] record becomes so
unimportant and so uninfluential when viewed in light of the whole record, that it approaches
nothingness." U.S. v. Nelson, 3 C.M.A. 482,487, 13 CM.R. 38, 43 (1953).” Tate at 8-9.

In accordance with RCM 112(d)(3)(A), a military judge may use a common remedy for
lost recordings by reconstructing the missing portion of the record. Tate at 12.The military judge
reconstructs or recreates missing recordings with the assistance of the parties through notes and
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memories. Tate at 12. The judge should reconstruct the testimony with reasonable certainty as
to its substance. Id.

A military judge's decision not to recuse himself is reviewed for abuse of discretion. An
accused has a constitutional right to an impartial judge. There is a strong presumption that a
judge is impartial, and a party seeking to demonstrate bias must overcome a high hurdle.
Accordingly, a moving party has the burden of establishing a reasonable factual basis for
disqualification. More than a mere surmise or conjecture is required. Disqualification of a
military judge may occur for either the appearance of bias or actual bias. R.C.M. 902(a) and (b).
The appearance standard is designed to enhance public confidence in the integrity of the judicial
system. The rule also serves to reassure the parties as to the faimmess of the proceedings. United
States v. Hoffmann, 2018 CCA LEXIS 326, (N-M.C.C.A. July 9, 2018).

The test under R.C.M. 902(a), for evaluating a military judge's decision not to recuse
himself is an objective standard concerning whether there was any conduct that would lead a
reasonable person knowing all the circumstances to the conclusion that the judge's impartiality
might reasonably be questioned. While performing that test, appellate courts consider the facts
and circumstances through an objective lens: not in the mind of the military judge himself, but
rather in the mind of a reasonable person who has knowledge of all the facts. Thus, a judge's
statements concerning his intentions and the matters upon which he will rely are not irrelevant to
the inquiry. Id.

Under RCM 902(b), five non-waivable grounds are listed, directing that a military judge
should be disqualified if he or she: (1) has a personal bias or prejudice about a party or personal
knowledge of “disputed” facts in the case; (2) has acted as counsel, investigating officer legal
officer, SJA, or convening authority for any of the offenses; (3) has been or will be a witness in
the case, was the accuser, forwarded charges with recommendations, or expressed opinion about
the accused’s guilt; (4) is not qualified under RCM 502(c) or not detailed under RCM 503(b); or
(5) is personally or has a family member who is a party to the proceeding, has a financial or other
interest in the outcome of the proceeding, or likely to be a “material” witness.

The ABA Model Code of Judicial Conduct states “A judge shall hear and decide matters
assigned to the judge, except when disqualification is required by Rule 2.11 or other law”. Rule
2.7. Responsibility to Decide. In the accompanying comment section to Rule 2.7, the ABA Code
states:

Judges must be available to decide the matters that come
before the court. Although there are times when disqualification is
necessary to protect the rights of litigants and preserve public
confidence in the independence, integrity, and impartiality of the
judiciary, judges must be available to decide matters that come
before the courts. Unwarranted disqualification may bring public
disfavor to the court and to the judge personally. The dignity of the
court, the judge’s respect for fulfillment of judicial duties, and a
proper concern for the burdens that may be imposed upon the
judge’s colleagues require that a judge not use disqualification to
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avoid cases that present difficult, controversial, or unpopular
issues”
ABA Model Code of Judicial Conduct Rule 2.7 (Comment Section).

3. Anal sis and Conclusions of Law

a. The Reconstructed Transcript of SA -8 Minute Dec 2019 Art 39a
Testimony

In this case, unlike Tate, the missing portion of the record pertains to a relatively short
portion of an Art 39a session on 11 December 2019. Conversely, Tate involved an entire day of
actual trial testimony. In this case, the substance of SA iinterlocutory testimony was
recorded in detail by the court reporter notes. Those notes were corroborated in detail by the
military judge CAPT Rugh’s notes. In contrast to Tate, a summarized transcript recreating the
missing portion has been created.

The substance to what SA [Jftestified to on 11 December 2019 were generally not

matters that she was a percipient witness to nor factual matters pertaining to the night of Mrs.
death. Most of what she testified to on 11 December 2019 was not reasonably in

dispute by the parties. SA testified generally regarding things that other witnesses had
told her includinWwas the Accused’s girlfriend, that the Accused retrieved
pills from LtCol T i Al these matters were testified
to on other occasions, not solely by SA |JJjjifbcarsay statements but by actual percipient
witnesses.

SA also testified to matters such as her role as liaison and eventually lead agent.
SA estified about the jurisdiction and ultimately the US taking jurisdiction of
the case and when. She has testitied to these exact things, consistently, and subject to cross-
examination, during other sessions in the court-martial. She also testified to the fact that NCIS
did a phone extraction and other forensic activities as explained in the notes and summ
though she did not personally do these things. SAiestiﬁed to certain things that
law enforcement did and what her role as liaison was, again matters covered consistently during
her testimony at other times in the case. The matters SAg-testiﬁed to on Dec 2019 were
covered by her at other sessions and/or covered by witnesses and/or evidence more probative for
the issue at hand.> The court finds that SA‘testimony focused on things she was aware
of other people doing and saying and situations documented elsewhere in the record. In the
context of the entire trial and the other instances where SA testified, her fifty-eight
minutes of testimony on 11 December 2019 were not particularly substantial and were
uninfluential under the totality of the circumstances. Because the matters from the fifty-eight
minute session on 11 December 2019 were a) either not seriously disputed or were covered
during the other sessions where SA -testiﬁed and/or b) were covered by more probative
witnesses/ evidence and/or ¢) were independently corroborated by other testimony/evidence. For

3 For instance, SA -was questioned regarding what an “MLAT” is. SA is not a practicing
international law attorney and is not the best qualified person to discuss the meaning and substance of international
legal agreements.
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these reasons, applying the tests governing whether the omission is qualitatively substantial, and
whether it is quantitatively substantial, the Court is compelled to conclude that the matters
discussed during the December 11, 2019 testimony of SA -were neither qualitatively nor
quantitatively substantial. The audio recording of this fifty-eight minutes is unfortunately
omitted, but the “totality” of this particular omission in this record truly becomes unimportant
and uninfluential when viewed in light of the whole record. U.S. v. Nelson, 3 C.M.A. 482, 487,
13 C.M.R. 38, 43 (1953).” Tate at 9.

Alternatively, the summarized transcript of the fifty-eight minute period of interlocutory
testimony accurately depicts the 39a session involving SA [ testimony on 11 December
2019. The summary is derived from detailed court-reporter notes and corroborated by the
military judge’s notes. The summary is also consistent with the other instances where SA
testified. Government counsel concurs with the reconstruction. This military judge was not
present at the session on 11 December 2019 over which a different military judge presided, but
after carefully reviewing all the relevant evidence, the Court finds that the substance of the
missing recording has been captured in the summarized transcript. The transcript reconstructed
by the court-reporter accurately reflects the notes of the court-reporter.* Both the notes of the
court-reporter and court-reporter reconstructed transcript are consistent with the detailed notes of
the military judge who presided over the Dec 2019 Art. 39a session, CAPT Rugh, the findings of
fact that CAPT Rugh made in his rulings, and subsequent testimony of SA [Jjjjjjjjjthroughout
the remainder of the trial which was subject to cross-examination for any inconsistency. The
Defense did not respond to the military judge’s June 2022 notice of the missing audio nor the
July 2022 request for input. Instead the Defense waited until the transcript was created to non-
concur without submitting substantive or compelling evidence. The Defense declined to respond

4 The Defense asserted in their motion that the reconstruction was the product of the military judge’s “imagination”.
Importantly, the military judge did not draft the reconstruction, the court-reporter Ms. independently did so,
and thus the defense assertion is inaccurate. The reconstruction was not based on the military judge’s
“imagination”. Court reporters such as Ms.-are trained to construct summarized transcripts and she did so
independently in this case based on the notes of court-reporter Mr. - The reconstruction is confirmed by the
notes of CAPT Rugh and subsequent recorded testimony of the witness. The reconstruction was concurred to by
Government counsel. Inaccurate assertions that the reconstructed transcript was the product of the military judge’s
imagination made after failing to respond to the military judge’s requests for notes and input is similar to certain
earlier instances in this case where defense counsel made similar expressions when the Defense disagreed with a
ruling or when a trial tactical decision did not go the way the Defense hoped. Notably, both Col Keane and CAPT
Rugh made several close rulings during the case in favor of the Défense and over the vehement objections of the
Government. Nevertheless, counsel’s comments regarding rulings are arguably somewhat understandable in an
emotionally charged case with serious consequences in an effort the do what one can to assist one’s client. Perhaps
the use of these types of comments in this case are an attempt to explain the results of tactical decisions that did not
2o as planned for the benefit of their client’s evalyation of their performance. Or perhaps they are considered by the
counsel making them to be a bit of harmless hyperbole. In any event, such techniques are probably not
representative of the practice of law that Navy-Marine Corps trial practitioners should aspire to. For clarities sake, it-
is important that counsel attempt to remain detached from the emotional aspects of a case so that focus remains on
the law and facts. To be sure, the Defense was thorough, competent and effective in defending their client in a
difficult case faced with significant amounts of government evidence before an astute and focused members panel
evaluating the evidence. Their trial advocacy was quite impressive. I, the military judge, have presided over many
high profile cases with some resulting in convictions and others in acquittal or dismissal of charges. I certainly
understand the emotional aspects of a case for participants and how that may contribute to the things they say. I
have remained objective, impartial and committed to fairness to all parties. After reviewing the court-reporter
reconstruction, the court-reporter notes, and CAPT Rugh’s notes, I am objectively convinced of the accuracy and
completeness of the reconstructed transcript and ratify it as accurate and substantially complete.

5
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to requests for submission and then objected after the reconstruction was created. Of course, the
Defense is not required to submit anything and the Defense does not have any burden at all in
this matter. The Defense in this case elected not to offer submissions when that option was
initially provided. The court is not persuaded that there is any significant inaccuracy in the
reconstructed transcript. The evidence overwhelmingly shows that the reconstructed transcript is
indeed both accurate and substantially complete.

b. Motion to Dismiss and Recusal

The Defense moved for recusal of the military judge because they expect him to be a
witness in the case. In this case, there is no reasonable expectation that the military judge would
ever be a witness in this case. The military judge did not preside over the Art. 39a session in
question. The missing testimony from the December 2019 Art 39a session in question is not
qualitatively or quantitatively substantial under a totality of the circumstances particularly when
viewed in light of the entire record of trial. The bulk of SA [JJjjtestimony was hearsay and
nevertheless covered by her and other first-hand percipient witnesses throughout the trial in
subsequent Art.39a sessions and most importantly during the actual trial on the merits.

Alternatively, the reconstructed transcript has been recreated with reasonable certainty as
to the substance of SA testimony. The transcript was reconstructed by the court-
reporter based on court reporter otes from the Art 39a session. The notes and
reconstruction are corroborated by CAPT Rugh’s notes, the witness’s subsequent testimony and
the testimony of other witnesses. No reasonable basis for recusal exists under RCM 902 or
appellate case law. Instead, since no basis for recusal exists, the military judge has a duty to
continue to preside and make rulings.

Since the missing testimony is neither qualitatively not quantitatively substantial, and
because the reconstructed transcript has been recreated with substantial certainty, dismissal of
the charges is unnecessary and would constitute a miscarriage of justice.
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4, Order.

The U.S. v. Becker transcript, which includes a summatized transcript of SA-
relatively brief interlocutory testimony at an Art. 39a session on December 11, 2019, is
substantially verbatim as required. Alternatively, the remedy of reconstructing the missing
verbatim recording for the fifty-eight minute session of an Art. 39a session is sufficient.

The Defense motion for recusal of the military judge is not granted.
The Defense motion to dismiss is not granted.

So ORDERED this 31st day of August 2022

S. F. KEANE
Colonel, U.S. Marine Corps
Military Judge
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STATEMENT OF TRIAL RESULTS

SECTION A - ADMINISTRATIVE

1. NAME OF ACCUSED (last, first, Ml)

2. BRANCH

3. PAYGRADE

4. DoD ID NUMBER

BECKER, CRAIG R.

Navy 0-3E

5. CONVENING COMMAND

6. TYPE OF COURT-MARTIAL

7. COMPOSITION

8. DATE SENTENCE ADJUDGED

General

Members

Apr 30, 2022

SECTION B - FINDINGS

SEE FINDINGS PAGE

SECTION C - ADJUDGED SENTENCE

9. DISCHARGE OR DISMISSAL | 10. CONFINEMENT 11. FORFEITURES 12. FINES 13. FINE PENALTY
Dismissal Life w/ parole N/A N/A N/A

14. REDUCTION |15. DEATH 16. REPRIMAND 17. HARD LABOR 18. RESTRICTION | 19. HARD LABOR PERIOD

None Yes (" No (@ Yes (" No (@ Yes (C No (@ Yes (C No (e ||[N/A

20. PERIOD AND LIMITS OF RESTRICTION

N/A

SECTION D - CONFINEMENT CREDIT

21. DAYS OF PRETRIAL CONFINEMENT CREDIT | 22. DAYS OF JUDICIALLY ORDERED CREDIT

23. TOTAL DAYS OF CREDIT

831 0

831 days

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

There was no plea agreement.

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES

27. RECOMMENDED DURATION

RECOMMEND SUSPENSION OF THE [Yes (T No (@

SENTENCE OR CLEMENCY?

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

SECTION G - NOTIFICATIONS

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.077?
30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.147?
31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDI 6400.067

32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922?

No

)

Yes

OIS

Yes No

)

Yes No

‘0)
SHONS

Yes No

SECTION H - NOTES AND SIGNATURE

33. NAME OF JUDGE (last, first, Ml) 34. BRANCH 35. PAYGRADE 36. DATE SIGNED 38. JUDGE'S SIGNATURE
K. Stephen F. Marine C 0-6 Apr 30, 2022 Digitally signed by
eane, Stephen arine Corps pr 30, KEANE.STEP KEANE STEPHEN F
HEN.FRANCI RANCIS

37. NOTES

Date: 2022.04.30
07:51:40 -07'00"

s

January 2020 PREVIOUS EDITION IS OBSOLETE

Page 1 of 2 Pages
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STATEMENT OF TRIAL RESULTS - FINDINGS

SECTION | - LIST OF FINDINGS

ORDER OR
CHARGE ARTICLE | SPECIFICATION PLEA FINDING REGULATION | 51O OR NCHOATE | pigrs
VIOLATED
118 Specification: INot Guilty ‘ IGuilty ‘ | 118-A-
Charge I Offense description IPremeditated murder ‘
128 Specification 1: INot Guilty ‘ IW/D ‘ | 128-B-
Charge 1I Offense description IBattery ‘
Withdrawn and Withdrawn and dismissed w/o prejudice.
Dismissed
Specification 2: INot Guilty ‘ IGuilty ‘ | 128-B-
Offense description |Battery
133 Specification: INot Guilty IDismissed 133-D-
Charge 111 Offense description IConduct unbecoming generally ‘
valthqraW" and Dismissed w/o prejudice.
ismissed
134 Specification 1: INo plea entered ‘ IDismissed | 134-7-
Charge v Offense description IGeneral article: violation of federal law ‘
valthqraW" and Dismissed w/o prejudice.
ismissed
Specification 2: INo plea entered ‘ IDismissed | 134-Z-
Offense description IGeneral article: violation of federal law ‘
valthqraW" and Dismissed w/o prejudice.
ismissed
Specification 3: INo plea entered ‘ IDismissed | 134-Z-
Offense description IGeneral article: violation of federal law ‘
Withdrawn and Dismissed w/o prejudice.
Dismissed
133 Specification 1: INot Guilty ‘ IGuilty ‘ | 133-D-
Additional Char ge Offense description IConduct unbecoming generally
Specification 2: INot Guilty ‘ IGuilty ‘ 133-D-
Offense description IConduct unbecoming generally ‘
January 2020 PREVIOUS EDITION IS OBSOLETE Page 2 of 2 Pages
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POST-TRIAL ACTION

SECTION A - STAFF JUDGE ADVOCATE REVIEW

1. NAME OF ACCUSED (LAST, FIRST, MI) 2. PAYGRADE/RANK ‘ 3.DoD ID NUMBER
BECKER, CRAIG, R. ] [03 ] I

4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM
IEOD Mobile Unit 12 Detachment Newport, R | [25 MAY 1999 ] IINDEF

7. CONVENING AUTHORITY | 8. COURT- 9. COMPOSITION 10. DATE SENTENCE

(UNIT/ORGANIZATION) MARTIAL TYPE ADJUDGED

General lMembers 30-Apr-2022
Post-Trial Matters to Consider
11. Has the accused made a request for deferment of reduction in grade? C Yes * No
12. Has the accused made a request for deferment of confinement? C Yes * No
13. Has the accused made a request for deferment of adjudged forfeitures? C Yes @ No
14. Has the accused made a request for deferment of automatic forfeitures? @ Yes CNo
15. Has the accused made a request for waiver of automatic forfeitures? @ Yes C No
pleieg:i ft‘hdee;‘;:;i;iss?ubmitted necessary information for transferring forfeitures for @ Yes CNo
17. Has the accused submitted matters for convening authority's review? @ Yes C No
18. Has the victim(s) submitted matters for convening authority's review? C Yes ®No
19. Has the accused submitted any rebuttal matters? C Yes *No
20. Has the military judge made a suspension or clemency recommendation? C Yes @® No
21. Has the trial counsel made a recommendation to suspend any part of the sentence? C Yes ¢ No
aZuZth ?rllctly t;le court-martial sentence the accused to a reprimand issued by the convening € Yes @ No

23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable.

Accused submitted a request for clemency to the Convening Authority (CA) on 26 May 2022 and a supplemental request on 29 June
2022. Accused requested that he receive six-for-one sentencing credit for confinement served and three-for-one
sentencing credit for time spent under house arrest. The accused further requested that the automatic forfeitures be deferred and
waived for a period not to exceed months from the date of the Entry of Judgment. Lastly, the accused requested that he be allowed to
initially serve his sentence at the Naval Consolidated Brig, Chesapeake, VA, until his appeal has been decided.

Victim Representative was contacted on 25 July 2022 and afforded an opportunity to provide matters for the convening authority's
consideration; however, Victim Representative did not provide a response as of 4 August 2022. The 10-day waiting period required by
RCM 1106A has lapsed.

24. Convening Authority Name/Title ‘ 25. SJA Name
B.J. Collins
Rear Admiral, U.S. Navy cor N Acc. ush

Staff Judge Advocate
Navy Region Europe, Africa, Central

Commander

26. SJA signature 27. Date

Aug 4, 2022

BECKER, CRAIG, R.

Convening Authority's Action -
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ENTRY OF JUDGMENT

SECTION A - ADMINISTRATIVE

1. NAME OF ACCUSED (LAST, FIRST, MI) 2. PAYGRADE/RANK | 3. DoD ID NUMBER
BECKER, CRAIG R. 03
4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM
EOD MOBILE UNIT 12 DETACHMENT NEWPORT, RI 25-May-1999 INDEFINITE
7. CONVENING AUTHORITY | 8. COURT- 9. COMPOSITION 10. DATE COURT-MARTIAL
UNIT/ORGANIZATION MARTIAL TYPE ) ADJOURNED
General Members 30-Apr-2022

SECTION B - ENTRY OF JUDGMENT
**MUST be signed by the Military Judge (or Circuit Military Judge) within 20 days of receipt**

11. Findings of each charge and specification referred to trial. [Summary of each charge and specification
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition

accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-
trial ruling, order, or other determination by the military judge. R.C.M. 1111(b)(1)]

Charge I: Violation of the UCMJ, Article 118

Plea: Not Guilty  Finding: Guilty

Specification: Premeditated murder on or about 8 October 2015.
Plea: Not Guilty  Finding: Guilty

Charge II: Violation of the UCMJ, Article 128

Plea: Not Guilty  Finding: Guilty

Specification 1: Battery on or about 9 August 2013.

Plea: Not Guilty  Finding: Withdrawn and dismissed without prejudice.
Specification 2: Battery on or about 8 October 2015.

Plea: Not Guilty  Finding: Guilty

Charge lll: Violation of the UCMJ, Article 133

Plea: Not Guilty  Finding: Dismissed without prejudice.

Specification: Conduct unbecoming generally - physically and emotionally abusing his wife - on divers occasions between on or
about 2 August 2013 and on or about 8 October 2015.

Plea: Not Guilty  Finding: Dismissed without prejudice.

Charge IV: Violation of the UCMJ, Article 134
Plea: No plea entered Finding: Dismissed without prejudice
Specification 1: Violation of federal law - Obstructing justice on divers occasions on or about 8 August 2015.
Plea: No plea entered Finding: Dismissed without prejudice
Specification 2: Violation of federal law - Obstructing justice on divers occasions on or about 8 August 2015.
Plea: No plea entered Finding: Dismissed without prejudice
Specification 3: Violation of federal law - Obstructing justice on divers occasions on or about 9 August 2015.
Plea: No plea entered Finding: Dismissed without prejudice

Additional Charge: Violation of the UCMJ, Article 133
Plea: Not Guilty Finding: Guilty
Specification 1: Conduct unbecoming generally on divers occasions on or about 8 October 2015, wrongfully impersonating his
spouse.
Plea: Not Guilty Finding: Guilty
Specification 2: Conduct unbecoming generally on divers occasions on or about 8 October 2015, wrongfully mislead investigators.
Plea: Not Guilty Finding: Guilty

Entry of Judgment - BECKER, CRAIG R.

Page 1 of 3



12. Sentence to be Entered. Account for any modifications made by reason of any post-trial action by the
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any
post-trial rule, order, or other determination by the military judge. R.C.M. 1111(b)(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run

concurrently or consecutively.

The Members (unitary sentencing) adjudged the following sentence:
- Dismissal, Confinement for life with the possibility of parole.

Plea Agreement:
- There was no plea agreement

Convening Authority:
Upon review, | take the following action in the General Court-Martial case of United States v. LT Craig Becker, USN:

Mtlc forfeitures for a period of six months, to be paid to the dependent daughter of the accused, MISS-

Pretrial confinement credit: 831 days

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment,
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 1111(b)(3)

The Convening Authority waived automatic forfeitures for a period of six months, effective on the date the entry of judge is signed, to
be paid directly to the daughter of the accused, Miss

14. Action convening authority took on any suspension recommendation from the military judge:

N/A

BECKER, CRAIG R.

Entry of Judgment -
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16. Date judgment entered:

15. Judge's signature:
Digitally signed by

KEANE.STEPHEN.FR KEANE.STEPHEN.FRANCIS Aug 31,2022

ANCIS O, . .00

17. In accordance with RCM 1111(c)(1), the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any

modifications here and resign the Entry of Judgment.

-On 11 May 22, Defense Counsel requested 20 days delay to submit matters by LT Becker. This request was approved on 13 May 22.
- On 23 May 22, Defense Counsel requested 30 days delay to submit matters by LT Becker. This request was approved on 25 May 22.
-On 19 Aug 22, Defense Counsel requested 7 days delay from the military judge to submit comments on the 11 Dec 19 summarized

portion of the transcript. This request was approved and delay excluded on 19 Aug 22.

18. Judge's signature: 19. Date judgment entered:

KEANE.STEPHEN.FR ot srmncemsncs g 31,2022

ANCIS [ E™........ 5000000 |

Entry of Judgment - BECKER, CRAIG R.
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IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

UNITED STATES
Appellee

V.

Craig R. BECKER
Lieutenant (O-3), U.S. Navy

Appellant

Before Panel No. 3

NMCCA Case No. 202200212

APPELLANT’S MOTION FOR
FIRST ENLARGEMENT OF
TIME

Tried at Region Legal Service Office
Mid-Atlantic, Naval Station Norfolk,
on May 2, 2019, July 18, 2019,
August 20, 2019, September 23,
2019, and October 3-15 2019 before
a General Court-Martial convened b
Commander, Navy Region-y
Colonel St
Keane, USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW the undersigned and respectfully moves for a first enlargement

of time to file a brief and assignments of error. The current due date is November

20, 2022. The number of days requested is thirty. The requested due date is

December 20, 2022.

Status of the case:

1. The Record of Trial was docketed on September 21, 2022.

2. The Moreno Il date is March 21, 2024.

3. Appellant is confined with a life sentence.



4. The record consists of 4055 transcribed pages, 63 prosecution exhibits, 19
defense exhibits, 303 appellate exhibits, and 25 total volumes.
Undersigned counsel respectfully requests this Court grant a first enlargement

of time to allow counsel time to review the record, develop a case strategy with

Appellant, and draft a brief.

Respectfully submitted.

IJoshua P. Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100
Washington, DC 20374




CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,

Appellate Government Division on November 15, 2022.

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100

Washington, DC 20374



Subject: RULING - RECEIPT - Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D First EOT (Keefe)
Date: Monday, November 21, 2022 8:58:54 AM

Panel Secretary
Navy-Marine Corps Court of Criminal Appeals (Code 51)
1254 Charles Morris St SE, Ste 320
Washington Navy Yard, D.C 20374

Subject: RECEIPT - Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D First EOT (Keefe)

RECEIVED
NOVEMBER 16 2022
United States Navy-Marine Corps
Court of Criminal Appeals

V/R

Corporal, USMC
Panel Secretary

Navy-Marine Corps Court of Crimminal Appeals
1254 Charles Morris St SE, Ste 320
Washington Navy Yard, D.C 20374

Subject: Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D First EOT (Keefe)
To this Honorable Court,

Please find attached Appellant’s motion for a first enlargement of time in U.S. v. Becker, NMCCA No. 202200212.

Very Respectfully,



Maj Keefe

Josh Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Defense Division, Code 45
Office of the Judge Advocate General, US Navy



IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

MOTION TO EXAMINE
SEALED MATTERS IN THE
RECORD OF TRIAL
UNITED STATES

Appellee NMCCA Case No. 202200212
V. Tried at on May 2,
2019, 1 October 2019, 11 December
Craig R. BECKER 2019, 20 January 2022, 3 March
Lieutenant (O-3), U.S. Navy 2022, 8 April 2022 and 12 April — 30

April 2022 before a General Court-

Appellant Martial convened by Commander,
A on I

olonel Stephen Keane,
USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS
Undersigned counsel on behalf of the Appellant respectfully moves to
examine the sealed matters in the Record of Trial pursuant to Rule 6.2(c) of the
Navy-Marine Corps Court of Criminal Appeals Rules of Appellate Procedure.
This motion applies to the following exhibits in the following terms:

1. Appellate Exhibit LXXVIII (ruling and documents regarding emails between
NCIS and trial counsel)

a. Were the sealed matters:



i. Presented or reviewed by counsel at trial? Yes. The documents were

presented by trial counsel at trial and then reviewed in camera by the
military judge.

il. Reviewed in camera and then released to trial or defense counsel?

Yes. The documents were presented by trial counsel to the military
judge under seal and reviewed in camera. They were never released to
trial defense counsel.

b. If answer to either part of a. is Yes, present a brief, plain statement of the

appellant’s colorable showing that examination is necessary to a proper
fulfillment of counsel’s responsibilities:

Appellate defense counsel must review these documents in order to properly
evaluate if the trial judge’s failure to require discovery of them at trial constituted legal
error such to necessitate an assignment of error.

c. If answer to both parts of a. is No, present a brief, plain statement of good

cause why appellant’s counsel should be permitted to examine the matters:
N/A.

d. Is the matter the subject of a colorable claim of privilege?

Yes. Following trial defense counsel’s timely discovery request, government trial
counsel filed with the Court a written assertion of privilege over eight emails between
trial counsel and the lead NCIS agent on the case, claiming the documents were protected
under attorney-work product doctrine (and R.C.M. 701(f)) because the lead NCIS agent

had been certified as a representative of the United States under M.R.E. 615(b). The



military judge reviewed the emails in camera, and held that the materials were not
subject to disclosure to defense because they represented attorney “working papers” the
disclosure of which is not required under R.C.M. 701(f).

e. If so, who may hold such a privilege? Government trial counsel.

f. If there is a colorable claim of privilege, why should the court permit
examination in light of such a claim?

This matter was litigated at trial and the military judge made a written ruling which
appears to also be placed under seal (AE LXXVII), holding that the emails in question
were protected attorney work-product not subject to disclosure under R.C.M. 701(f).}
For the following two reasons, no privilege exists over the email communications and
this Court should allow appellate defense to review them.

a. Designating a law enforcement trial witness as a “representative of the United

States” under M.R.E. 615(b) does not extend the privilege found in the attorney
work-product doctrine to communications disclosed to that third party.

Defendants in the military justice system have broad discovery rights under Article
46, UCMJ,? and are generally entitled to documents in the possession of government
authorities that are relevant to the defense’s preparation.® However, the military’s liberal

discovery policy does not necessarily justify, “unwarranted inquiries into the files and the

! See also Record at 797-803, where the prior military judge’s written ruling was read into the
record.

210 U.S.C.§ 846; See U.S. v. Vanderwier, 25 M.J.263,269 (C.M.A. 1987)

3 R.C.M. 701(a)(2)(A)(ii)
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mental impressions of an attorney,”# and Rule for Court-Martial 701(f) codifies the
common law privilege found in the attorney work-product doctrine, holding that, “the
disclosure or production of notes, memoranda, or similar working papers prepared by
counsel and counsel’s assistants and representatives [is not required under R.C.M. 701].”
Here, the Government trial counsel claimed privilege under R.C.M. 701(f) over eight
emails sent between Trial Counsel, Assistant Trial Counsel, Trial Counsel’s Legalman,
and NCIS Special Agent_who was the lead Department of Defense
criminal investigator on the case and a government witness at trial, and who had
previously been identified as a Government Representative pursuant to M.R.E. 615.°
Although the Government did not expressly state as much at trial, the inference from
their pleading is that the status of Special Agent-as a “Government
Representative” under M.R.E. 615 acts to qualify the Agent as a “representative” of trial
counsel as contemplated in R.C.M. 701(f)® such that the communications between the
parties are attorney work-product, protected from discovery. At trial, the military judge
denied the Defense motion to compel these emails, ruling instead that the emails were

protected attorney work-product not subject to discovery.” In concluding that the emails

4 Vanderwier at 269 (quoting Hickman v. Taylor, 329 U.S. 495, 510 (1947)(internal quotations
omitted)

® Appellate Exhibit LXXXVII

® R.C.M. 701(f) holds in relevant part that, “Nothing in this rule shall require the disclosure or
production of notes, memoranda, or similar working papers prepared by counsel and counsel’s
assistants and representatives.” (emphasis added)

7 Appellate Exhibit LXXVII, see also Record at 797-803
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at issue were protected attorney work-product, the military judge, however, failed to cite
any authority to support this proposition. Instead of addressing Special Agent-
status, the military trial judge’s findings are focused exclusively on the content of the
communications and not whether or not Special Agent-is properly viewed as a
representative of the trial team such that communications between the trial counsel and
the agent are fairly characterized as attorney work-product.®

The threshold issue here then is not whether or not the content of the
communications are properly viewed as protected attorney work-product, but whether
attorney communications with Special Agent -are privileged under the attorney
work-product doctrine. Special Agent-status Is significant in this case. Notably,
she was the lead DoD criminal investigator in the case, a testifying government witness,
and a law enforcement agent who worked for a separate federal agency in a different law
enforcement capacity than the trial counsel.

The designation of Special Agent-as a government representative under
M.R.E. 615 only allowed her to not be sequestered from the trial prior to her testimony.
The Rule reads in relevant part: “Rule 615: Excluding witnesses: At a party’s request, the

military judge must order witnesses excluded so that they cannot hear other witnesses’

8 The trial judge reasoned, for instance, that, “the emails and their attachments exclusively
contain internal discussions of preparatory steps for trial, including the location of certain
witnesses and evidence, the trial counsel’s thoughts on which evidence may be relevant to the
various offenses, discussions of potential additional investigative leads, and theories as to
motive.” Nothing in the military judge’s ruling addressed Special Agent [Jjjjjjj"eged status
as a “representative” of the trial team. R. at 800.

5



testimony . . . This rule does not authorize excluding: . . . (b) a member of an Armed
service or an employee of the United States after being designated as a representative of
the United States by trial counsel.”® Accordingly, the purpose of M.R.E. 615 is to protect
certain parties from being excluded from the trial prior to testifying. In addition to the
exception in 615(b) for government representatives, the rule also lists exceptions for the
accused, crime victims, and others who are essential to a party’s case or authorized by
statute.'® There is nothing in the rule or associated case law to suggest that designation as
a government representative under the rule protects communications between that
representative and trial counsel under the attorney work product-doctrine, and this Court
should decline to extend those protections to the communications here.

b. Even if attorney work-product privilege exists over the contents of trial counsel’s

emails, it was waived when trial counsel knowingly shared those impressions
with a Government witness, the lead NCIS agent on the case.

In United States v. Nobles, the Supreme Court held that the attorney work-product
doctrine extended to protect materials prepared by agents for the attorney as well as those
documents prepared by the attorney herself.!! At issue in Nobles was whether the written
report of a defense investigator prepared for defense counsel was protected attorney

work-product. The Nobles Court found that although the defense investigator’s written

% Military Rule of Evidence 615
10 Military Rule of Evidence 615
11 United States v. Nobles, 422 U.S. 225, 239 (1975)
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report was protected work-product material, the fact that defense counsel called the
Investigator as a witness to testify about matters covered in the reports waived the
privilege with respect to those same matters.*?> Accordingly, “[t]he privilege derived
from the work-product doctrine is not absolute. Like other qualified privileges, it may be
waived.”*® A privilege holder waives the privilege when they voluntarily disclose any
significant part of the privileged matter or communication to a third party under such
circumstances that it would be inappropriate to allow the claim of privilege.*

Here, any privilege the trial counsel had over attorney work-product contained in the
emails was waived when the trial counsel knowingly discussed his mental impressions
and case theories with the lead criminal investigator, Special Agent-AIthough
designated as a “representative” under M.R.E. 615 and thus not subject to witness
sequestration at trial, Special Agent-was no more a representative of the trial team
as considered in R.C.M. 701(f) as any other government witness. Her role was to
investigate any alleged crimes and report those findings in investigative reports. In that
capacity, she acted as a neutral factfinder and not a member of the prosecution team.
Significantly, she did not work in the same office as trial counsel, did not have the same

supervisory chain of command, and worked for a separate federal agency entirely.

2d.
13 Nobles at 239
14 Military Rule of Evidence 510(a)



Additionally, as Special Agent-was a Government witness who testified at
trial, any statements she made in those emails may have been subject to disclosure to
defense counsel after her testimony under the Jencks Act.*®

This Court should release the eight emails to appellate defense counsel for review.
Without a proper review of this material at the appellate level, Appellant will not receive
adequate appellate review of his case and it will be impossible to determine if the military
judge’s ruling should constitute an assignment of error.

g. Are you seeking disclosure of this matter? Yes.

h. If you are seeking disclosure, describe the reasons for the proposed
disclosure, and the extent to which the matter should be disclosed:

Appellate defense counsel seek to make copies of the sealed documents to allow the
defense team to review. Defense counsel do not seek to disclose or disseminate this
material outside of appellate defense counsel, and will promptly destroy all copies at the
conclusion of appellate review. Should appellate defense counsel seek to use the
documents in briefing this case, counsel will seek leave of the Court prior to doing so.

2. Prosecution Exhibit 18 (Autopsy Photos), Page 3 of AE CCXXVII: pages 13, 20 of
AE CCLIII; Pages 10, 22, 28 of AE CCLXXXIII

a. Were the sealed matters:

i. Presented or reviewed by counsel at trial? Yes. All counsel reviewed
these documents at trial.

ii. Reviewed in camera and then released to trial or defense counsel? No.

1550 18 U.S.C. § 3500



b. If answer to either part of a. is Yes, present a brief, plain statement of the
appellant’s colorable showing that examination is necessary to a proper
fulfillment of counsel’s responsibilities:

The sealed material includes autopsy photos (PE 18), portions of the autopsy report
(page 3 of AE CCXXVII and pages 13 and 20 of AE CCLIII), and excerpts of the
prosecution’s closing argument slides (pages 10, 22, 28 of AE CCLXXXIII). Inspection
of these records is necessary to fully and accurately review whether there are any errors
related to the trial judge’s decision to seal those materials, as well as to afford the
appellate defense counsel the chance to review the entire trial record, including all
materials viewed and considered by the members.

c. If answer to both parts of a. is No, present a brief, plain statement of good

cause why appellant’s counsel should be permitted to examine the matters:
N/A.

d. Is the matter the subject of a colorable claim of privilege?

No. It appears these materials were sealed to prevent the disclosure of sensitive
autopsy photographs of the Appellant’s deceased wife.

e. If so, who may hold such a privilege? N/A

f. If there is a colorable claim of privilege, why should the court permit
examination in light of such a claim? N/A

g. Are you seeking disclosure of this matter?

Yes, the undersigned seeks to make a copy of the sealed material for review in

Appellate Military and Civilian Defense counsel’s office.
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h. If you are seeking disclosure, describe the reasons for the proposed
disclosure, and the extent to which the matter should be disclosed:

The undersigned will be able to conduct a more thorough review in his office and will
need to refer back to the material frequently if it is the subject of an assignment of error.
The undersigned will destroy the material upon completion of appellate review.

WHEREFORE, Appellant respectfully requests that this Court grant this

motion to examine sealed matters in the Record of Trial.

IJoshua P. Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100

Washington, DC 20374

10



CERTIFICATE OF FILING AND SERVICE
| certify that the original and three copies of the foregoing were delivered to
the Court on 16 December 2022, that a copy was uploaded into the Court’s case
management system on 16 December 2022, and that a copy of the foregoing was

delivered to the Government on 16 December 2022.

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100

Washington, DC 20374
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IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

UNITED STATES
Appellee

V.

Craig R. BECKER
Lieutenant (O-3), U.S. Navy

Appellant

Before Panel No. 3

NMCCA Case No. 202200212

APPELLANT’S MOTION FOR
SECOND ENLARGEMENT OF
TIME

Tried at-n May 2,
2019, 1 October 2019, 11 December
2019, 20 January 2022, 3 March
2022, 8 April 2022 and 12 April — 30
April 2022 before a General Court-

Martial convened by Commander,
Navy Region NS

Colonel Stephen Keane,
USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW the undersigned and respectfully moves for a second

enlargement of time to file a brief and assignments of error. The current due date is

December 20, 2022. The number of days requested is thirty. The requested due date

Is January 20, 2023.

Status of the case:

1. The Record of Trial was docketed on September 21, 2022.

2. The Moreno Il date is March 21, 2024.

3. Appellant is confined with a life sentence.



4. The record consists of 4055 transcribed pages, 63 prosecution exhibits, 19
defense exhibits, 303 appellate exhibits, and 25 total volumes.
Undersigned counsel respectfully requests this Court grant a second

enlargement of time to allow counsel time to review the record, develop a case

strategy with Appellant, and draft a brief.

Respectfully submitted.

IJoshua P. Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100

Washington, DC 20374




CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,

Appellate Government Division on December 16, 2022.

loshua P. Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100

Washington, DC 20374




Subject: RE: Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D Second EOT (Keefe)
Date: Monday, December 19, 2022 9:34:44 AM

Very Respectfully,

LT, JAGC, USN
Commissioner
Navy-Marine Corps Court of Criminal Appeals
OJAG | Code 51

1254 Charles Morris St. SE | Bldg. 58, Ste. 320
Washington Navy Yard, DC, 20374-5124

Subject: Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D Second EOT (Keefe)

To this Honorable Court,




Please find attached Appellant’s motion for a second enlargement of time in U.S. v. Becker, NMCCA
No. 202200212.

Very Respectfully,
Maj Keefe

Josh Keefe

Major, U.S. Marine Corps
Appellate Defense Counsel
Navy-Marine Corps Appellate Defense Division, Code 45
Office of the Judge Advocate General, US Navy




IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

UNITED STATES,
Appellee

V.

Craig R. BECKER,
Lieutenant (O-3E)
U.S. Navy

Appellant

N N N N N N N N N N N N N N N N

Before Panel No. 3

APPELLEE’S PARTIAL
OPPOSITION TO APPELLANT’S
MOTION TO EXAMINE SEALED
MATTERS IN THE RECORD OF
TRIAL

Case No. 202200212
Tried in

October 1, and December 11, 2019,

January 20, March 3, and April 8 and
12-30, 2022, before a general court-
martial convened by Commander
Navy Region
Colonel Stephen Keane, U.S. Marine
Corps, presiding

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Under Rule 6.2 of this Court’s Rules of Appellate Procedure and Rule for

Courts-Martial 1113, the United States opposes in part Appellant’s Motion to

Examine Sealed Matters because it fails to show good cause to review Appellate

Exhibit LXXVIII. The United States does not oppose his other requests.



A. On appeal, a party must demonstrate good cause to examine sealed
materials reviewed by the military judge in camera but that the party
was not permitted to review at trial.

“Materials reviewed in camera by a military judge, not released to trial
counsel or defense counsel, and sealed may be examined by reviewing or appellate
authorities.” R.C.M. 1113(b)(3)(B)(ii). “After examination of said materials, the
reviewing or appellate authority may permit examination by appellate counsel for
good cause.” 1d.; see also N-M. Ct. Crim. App. R. 6.2(c)(2).

The 2018 changes to R.C.M. 1113 imposed a higher standard to ensure
sealed materials a party was not permitted to review at trial were similarly
protected from review on appeal. This contrasts from the pre-2018 Rule, which
presumed parties could review all exhibits, regardless of whether the party was
permitted or barred from reviewing the materials at the trial level. The new Rule
generally follows federal practice in maintaining trial-sealing restrictions as to the
parties on appeal.

B.  Appellant fails to demonstrate good cause to review Appellate Exhibit

LXXVIII. Appellant should not be permitted to review sealed

materials that the Military Judge determined were attorney-work

product and were not released to the Trial Defense Counsel. This

Court is fully qualified to review the materials in camera to determine
if Appellant’s claims have merit.

Appellant fails to establish good cause because he does not compellingly and
explicitly state his need for Appellate Exhibit LXXVIII in light of the fact that

Trial Defense Counsel did not review the sealed materials after the Military Judge



held that they constituted attorney-work product, privileged under R.C.M. 701(f).
Nor does Appellant identify the specific legal authority authorizing his access. See
N-M. Ct. Crim. App. R. 6.2(c)(2).

Appellate Defense Counsel wrongly claims the attorney-work product
privilege under R.C.M. 701(f) does not apply or that it was somehow waived.
(Appellant’s Mot. Examine at 3-8, Dec. 16, 2022.) This is contrary to the Military
Judge’s Ruling, and Appellant fails to identify a specific need for examining the
materials. Instead, he alleges the materials are needed in order to “determine if the
military judge’s ruling should constitute an assignment of error,” (Appellant’s Mot.
Examine at 8), a task this Court is fully qualified to complete. Indeed, the Rules
for Courts-Martial require this Court to review any unreleased materials before
permitting examination on appeal. See R.C.M. 1113(b)(3)(ii).

Appellate Defense Counsel fails to discuss which specific issues could relate
to Appellate Exhibit LXXVIII, only that reviewing them may lead Appellate
Defense Counsel to argue that the Military Judge’s ruling as to those same
materials was in error. This does not constitute good cause; instead, this Court can
review the materials in camera and make a determination as to whether the Trial
Military Judge’s Ruling was an error that “materially prejudice[d] the substantial

rights of [Appellant].” Art. 59(a), UCMJ, 10 U.S.C. § 859(a) (2016).



Conclusion

The United States respectfully requests this Court deny Appellant’s Motion
as to Appellate Exhibit LXXVIII and grant Appellant’s Motion as to Prosecution
Exhibit 18; Page 3 of Appellate Exhibit CCXXVII; Pages 13 and 20 of Appellate

Exhibit CCLIII; and Pages 10, 22, and 28 of Appellate Exhibit CCLXXXIII.

CANDACE G. WHITE

Major, U.S. Marine Corps
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE
Washington Navy Yard, DC 20374

Certificate of Filing and Service
| certify that this document was emailed to the Court’s filing address,
uploaded to the Court’s case management system, and that a copy of the foregoing
was emailed to Appellate Defense Counsel, Major Joshua P. KEEFE, U.S. Marine

Corps, on December 20, 2022.

CANDACE G. WHITE
Major, U.S. Marine Corps
Appellate Government Counsel



nited States ﬁﬁuiﬂyﬂ%rﬁm Corps
Comrtt of Qriminal Appenls

UNITED STATES NMCCA NO. 202200212
Appellee Panel 3
V.
ORDER
Craig R. BECKER
Lieutenant (0-3) Order Granting in Part and Deny-
U.S. Navy ing in Part Appellant’s Motion to
Appellant Examine Sealed Matters in the
Record of Trial

On 16 December 2022, Appellant filed a Motion to Examine Sealed Mate-
rials in the Record of Trial. Specifically Appellant is seeking to examine and
copy Appellate Exhibit LXXVIII; Prosecution Exhibit 18; page 3 of Appellate
Exhibit CCXXVII; pages 13 and 20 of Appellate Exhibit CCLIII; and pages 10,
22, and 28 of Appellate Exhibit CCLXXXIII. On 20 December 2022, the Gov-
ernment filed a Partial Opposition to Appellant’s Motion to Examine Sealed
Matters in the Record of Trial, requesting this Court deny Appellant’s Motion
as to Appellate Exhibit LXXVIII; and grant Appellant’s Motion as to Prosecu-
tion Exhibit 18; page 3 of Appellate Exhibit CCXXVII; pages 13 and 20 of Ap-
pellate Exhibit CCLIII; and pages 10, 22, and 28 of Appellate Exhibit
CCLXXXTII.

This Court’s rules preclude the duplication of sealed materials absent per-
mission from this Court. N-M. Ct. Crim. App. R. 6.2.

Having reviewed the record and sealed materials in question, it is, by the
Court, this 29th day of December 2022,

ORDERED:

1. That Appellant’s Motion to Examine Sealed Matters in the Record of
Trial is GRANTED in Part and DENIED WITHOUT PREJUDICE in
Part.

2. That Appellant’s Counsel is permitted to examine and copy Appellate
Exhibit LXXVIII.

3. That Appellant’s Counsel is permitted to examine Prosecution Exhibit
18; page 3 of Appellate Exhibit CCXXVII; pages 13 and 20 of Appellate Exhibit
CCLIII; and pages 10, 22, and 28 of Appellate Exhibit CCLXXXIII. However,
at this time Appellant’s counsel may not make digital reproductions or photo-



copies of any images of any autopsy photographs showing a naked person. Af-
ter viewing the images, if Appellate Defense Counsel (civilian or military) still
wish to make copies, Appellate Defense Counsel may file a motion with this
Court, and the Court may revisit that portion of this Order.

4. That no hardcopies of sealed materials that have been viewed by counsel
may be transmitted to other persons outside of Building 58, Washington Navy
Yard, D.C, other than Appellate Exhibit LXXVIII may be transmitted by a se-
cure method to Civilian Appellate Defense Counsel.

5. That in accordance with N-M. Ct. Crim. Appl. R. 6.2(4)(A)—(B), the par-
ties may not make any additional copies or disclose the aforementioned docu-
ments to any third party.

FOR THE COURT:

S. TAYEOR JOHNSTON
Acting Clerk of Court

Copy to: NMCCA
45 (Maj Keefe);
46 (Maj White);
02



IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

UNITED STATES
Appellee

V.

Craig R. BECKER
Lieutenant (O-3), U.S. Navy

Appellant

Before Panel No. 3

NMCCA Case No. 202200212

APPELLANT’S MOTION FOR
THIRD ENLARGEMENT OF
TIME

Tried at_on May 2,
2019, 1 October 2019, 11 December
2019, 20 January 2022, 3 March
2022, 8 April 2022 and 12 April — 30
April 2022 before a General Court-

Martial convened by Commander,
Navy Region*
I Colonel Stephen Keane,

USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW the undersigned and respectfully moves for a third

enlargement of time to file a brief and assignments of error. The current due date is

January 20, 2023. The number of days requested is thirty. The requested due date is

February 20, 2023.

Status of the case:

1. The Record of Trial was docketed on September 21, 2022.

2. The Moreno Il date is March 21, 2024.

3. Appellant is confined with a life sentence.



4. The record consists of 4055 transcribed pages, 63 prosecution exhibits, 19
defense exhibits, 303 appellate exhibits, and 25 total volumes.

5. Appellant is aware of, and has consented to, this request for a third
enlargement of time.

6. Good cause exists here because the significant size of the record, including
over 4,000 transcribed pages and over 400 exhibits total, necessitates more
time to adequately prepare a defense. Appellate defense counsel is working
diligently to finish developing a case strategy, including finalizing
identified assignments of error.

Undersigned counsel respectfully requests this Court grant a third
enlargement of time to allow counsel time to complete research on possible

assignments of error, finalize a case strategy with Appellant, and finish the brief.

Respectfully submitted.

IJoshua P. Keefe.

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100
Washington, DC 20374




CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,

Appellate Government Division on January 17, 2022.

IJoshua P. Keefe.

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100
Washington, DC 20374




Subject: RULING - Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D Third EOT (Keefe)
Date: Tuesday, January 17, 2023 3:44:47 PM

Corporal, USMC
Panel Secretary

Navy-Marine Corps Court of Criminal Appeals (Code 51)
1254 Charles Morris St SE, Ste 320
Washington Navy Yard, D.C 20374

Subject: Filing Panel 3, U.S. v. Becker., NMCCA No 202200212 D Third EOT (Keefe)

To this Honorable Court,



Please find attached Appellant’s motion for a third enlargement of time in U.S. v. Becker, NMCCA
No. 202200212.

Very Respectfully,
Maj Keefe

Josh Keefe

Major, U.S. Marine Corps
Appellate Defense Counsel
Navy-Marine Corps Appellate Defense Division, Code 45
Office of the Judge Advocate General, US Navy




nited States ﬁﬁﬂﬁﬂ@=ﬁﬂ]ﬁ[ﬁwﬁﬁw Corps
Comrtt of Qriminal Appenls

UNITED STATES NMCCA No. 202200212
Appellee
Panel 3
V.
ORDER

Craig R. BECKER
Lieutenant (O-3)

U.S. Navy Granting Appellant’s Motion for

Third Enlargement of Time
Appellant

Appellant’s appeal was docketed with this Court on 21 September 2022.
The case has a trial transcript of 4,055 pages and a total Record of Trial of
approximately 8,507 pages. On 17 November 2022, the Court held a chamber’s
conference with the parties to discuss the anticipated progress of Appellant’s
case. The Court has determined that good cause exists to grant the Appellant’s
motion for his Third Enlargement of Time to file his brief.

The Court grants Appellant’s Motion for Third Enlargement of Time. Ap-
pellee will submit a brief no later than 20 February 2022. However, should
Appellant seek a further extension, no additional Motions for Enlarge-
ments of Time for Appellant’s Brief will be granted beyond 20 Febru-
ary 2023, absent extraordinary circumstances as determined solely by
this Court.

Accordingly, it i1s, on this 18th day of January 2023,
ORDERED:

1. That Appellant’s Motion for a Third Enlargement of Time 1is
GRANTED. Appellee’s Answer is due no later than 20 February 2023.

FOR THE COURT:

MARK K. JAMISON
Clerk of Court




United States v. Becker, NMCCA No. 202200212
Order of the Court
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IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

NMCCA Case No. 202200212

UNITED STATES APPELLANT’S MOTION FOR
Appellee FOURTH ENLARGEMENT OF
TIME
V.
Tried at_:)n May 2,
Craig R. BECKER 2019, 1 October 2019, 11 December
Lieutenant (O-3), U.S. Navy 2019, 20 January 2022, 3 March
2022, 8 April 2022 and 12 April — 30
Appellant April 2022 before a General Court-

Martial convened by Commander,

-Colonel Stephen Keane,

USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW the undersigned and respectfully moves for a fourth
enlargement of time to file a brief and assignments of error. The current due date is

February 20, 2023. The number of days requested is thirty. The requested due date

Is March 20, 2023,
Status of the case:
1. The Record of Trial was docketed on September 21, 2022.
2. The Moreno Il date is March 21, 2024.

3. Appellant is confined with a life sentence.



4. The record consists of 4055 transcribed pages, 63 prosecution exhibits, 19
defense exhibits, 303 appellate exhibits, and 25 total volumes.

5. Appellant is fully aware of, and has consented to and fully supports, this
request for a fourth enlargement of time.

6. Good cause exists here because the significant size of the record, including
over 4,000 transcribed pages and over 400 exhibits total, necessitates more
time to adequately prepare a defense. Appellate defense counsel is working
diligently to finish developing a case strategy, including finalizing
identified assignments of error.

7. Undersigned counsel have reviewed the entire record of trial, consisting of
8301 PDF pages, have identified a significant number of appellate issues
that merit briefing before this Court and we are investigating the factual
and legal basis of other claims of errors. Counsel is in the process of
interviewing expert and fact witnesses not called by the Defense on the
merits of this case. These efforts are required for Appellant to receive the
effective assistance of counsel on direct review. Evitts v. Lucey, 469 U.S.
387 (1985). Counsel will require significant additional time to develop the
assignments of errors, the underlying factual basis for each, and properly
present them before this Court.

8. Undersigned counsel is fully aware of this Court’s previous order dated 18



January 2023, but believes it set an earlier date than the timeline
established in the initial chambers conference by a month. Additionally,
the Navy initially did not obtain or seek jurisdiction of this case for years
much to the detriment of Appellant. Indeed, Appellant was wrongfully
confined for months at a time, all without recourse to a United States court,
which could have exercised jurisdiction, all at the behest of the Appellee.

9. The task before undersigned counsel is the same as a capital case. This is
an extraordinarily complex case. Mindful of the Court’s wish for
expediency and justice, undersigned counsel respectfully requests this
Fourth enlargement of time, fully expecting additional requests will be
entertained by the Court.

10.This is Appellant’s one and only chance for the effective assistance of
counsel as a matter of right. It is up to this Court and his counsel to ensure
that right is a reality.

Undersigned counsel respectfully requests this Court grant a fourth
enlargement of time to allow counsel time to complete research on possible
assignments of error, finalize a case strategy with Appellant, and continue

researching assignments of errors and drafting the brief.



Respectfully submitted.
/sl

David P. Sheldon
L aw Offices of David P. Sheldon PLLC

Civilian Appellate Defense Counsel

Major, U.S. Marine Corps
Appellate Defense Counsel
NAMARA

1254 Charles Morris Street, SE
Building 58, Suite 100

Military Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,

Appellate Government Division on February 14, 2023.

Joshua P. Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100
Washington, DC 20374
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Comrtt of Qriminal Appenls

UNITED STATES
Appellee

NMCCA No. 202200212

Panel 3
V.

ORDER
Craig R. BECKER

Lieutenant (O-3)

o A ' Moti
U.S. Navy Granting Appellant’s Motion for

Fourth Enlargement of Time
Appellant

Appellant’s appeal was docketed with this Court on 21 September 2022.
The case has a trial transcript of 4,055 pages and a total Record of Trial of
approximately 8,507 pages. On 17 November 2022, this Court held a chamber’s
conference with the parties to discuss the anticipated progress of Appellant’s
case. On 14 February 2023, Appellant filed a Motion for Fourth Enlargement
of Time, the subject of this order, which the Government does not oppose.

Appellant’s counsel correctly points out that this extra time was contem-
plated by the parties and this Court during the chambers conference wherein
Appellant’s counsel indicated every effort would be made to file Appellant’s
brief in March 2023. Thus, the Court now determines that good cause exists to
grant Appellant’s motion for his Fourth Enlargement of Time, and orders that
any brief filed by Appellant must be filed with this Court no later than 20
March 2023. The granting of this motion should not be construed as inviting
further motions of this nature. Moreover, the granting of this motion does not
in any way indicate that this Court will grant any motion to file a brief in ex-
cess of the word limit as specified in Rule 17.3 of this Court’s rules.

Accordingly, it is, on this 22nd day of February 2023,
ORDERED:

1. That Appellant’s Motion for Fourth Enlargement of Time 1is
GRANTED.



United States v. Becker, NMCCA No. 202200212
Order of the Court

FOR THE COURT:

MARK K. JAMISON
Clerk of Court

Copy to:

45 (Maj Keefe);
46 (Maj White);
02;

Mr. Sheldon



IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

NMCCA Case No. 202200212

UNITED STATES APPELLANT’S MOTION FOR
Appellee LEAVE TO FILE MOTION
REQUESTING CHAMBERS
V. CONFERENCE AND MOTION
REQUESTING CHAMBERS
Craig R. BECKER CONFERENCE

Lieutenant (O-3), U.S. Navy

Tried at on May 2,
Appellant 2019, 1 October 2019, 11 December
2019, 20 January 2022, 3 March
2022, 8 April 2022 and 12 April — 30
April 2022 before a General Court-

Martial convened by Commander,
Nav Region*
Colonel Stephen Keane,

USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW the undersigned counsel and respectfully move for leave of
this honorable Court to file this motion requesting a chambers conference in the
above captioned case, and further move to set a chambers conference to discuss the
status of the case.

Status of the case:

1. The Record of Trial was docketed on September 21, 2022.

2. The Moreno Il date is March 21, 2024.



3. Appellant is confined with a life sentence.

4. The record consists of 4055 transcribed pages, 63 prosecution exhibits, 19
defense exhibits, 303 appellate exhibits, and 25 total volumes. In total, the
record of trial is approximately 8,507 pages.

5. On 14 February 2023, Appellant’s counsel filed a timely motion for a
Fourth Enlargement of Time pursuant to rule 23.2 of this Court’s Rules of
Appellate Procedure. On 22 February 2023, this Court granted Appellant’s
motion for a Fourth Enlargement of Time. In the Court’s Order granting
Appellant’s Fourth Enlargement of Time request, the Court made reference
to the prior chambers conference held on 17 November 2022, correctly
noting that at that time Appellant’s counsel hoped to file a brief and
assignments of error by March 2023. This Court’s Order also cautioned
that, “[the] granting of this motion should not be construed as inviting
further motions of this nature.”

6. Since the initial chambers conference, Appellant’s counsel have become
aware of significant additional information that relates to the Appellant’s
right to a fair trial under the Fifth and Sixth Amendments to the U.S.
Constitution. In order to provide the effective assistance of counsel that
Appellant is guaranteed on appeal, additional time not previously

contemplated by counsel or communicated to the Court is required.



7. Additionally, Appellant’s counsel have an ethical duty of competence? to
their client, which includes a professional responsibility of thoroughness
and adequate preparation. JAGINST 5801.1E directs that, in determining
competent representation, “[t]he required attention and preparation are
determined in part by what is at stake; major litigation and complex
transactions require more elaborate treatment than matters of lesser
consequence.”? Here, Appellant was found guilty of premeditated murder
and sentenced to life in prison. Consequently, the stakes are extremely
high—Appellant faces the complete and total depravation of his liberty for
the remainder of his life. Accordingly, Appellant’s counsel all have an
ethical requirement as covered attorneys to provide an appropriate level of
competency, including adequate thoroughness and preparation. Requiring
appellate defense counsel to file a brief no later than 20 March 2023 while
in the fourth enlargement of time does not provide appellate counsel
adequate time to provide competent representation to Appellant on a record

of this size in a case of this magnitude. Appellant’s counsel are presently

1 See Rule 1.1 (“Competence”) of JAGINST 5803.1E (“Professional Conduct of
Attorneys Practicing Under the Cognizance and Supervision of the Judge Advocate
General”), which requires appropriate thoroughness and preparation for competent
representation. This requirement is also found in Rule 1.1 of the District of
Columbia Bar Rules of Professional Conduct, which governs the conduct of
Appellant’s civilian appellate counsel.

2Rule 1.1, JAGINST 5803.1E



drafting a motion for a Fifth Enlargement of Time, expecting that
additional time beyond that will be required.
Undersigned counsel respectfully requests this Court grant this motion and set
a chambers conference to afford appellate defense counsel the opportunity to apprise

the Court of a status update on Appellant’s brief and its expected submission date.

Respectfully submitted.
/sl

David P. Sheldon
Law Offices of David P. Sheldon PLLC

Civilian Appellate Defense Counsel

/s/

Joshua P. Keefe

Major, U.S. Marine Corps
Appellate Defense Counsel
NAMARA

1254 Charles Morris Street, SE
Building 58, Suite 100

Washiniton, DC 20374

Military Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,

Appellate Government Division on March 9, 2023.

Joshua P. Keefe
Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100
Washington, DC 20374
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NMCCA No. 202200212

Panel 3
UNITED STATES
Appellee ORDER
V. Granting Appellant’s Motion for

Leave to File Requesting Chambers
Conference and Deferring Ruling
on the Request until Appellant’s
Motion for Fifth Enlargement of

Appellant Time is Ripe for Decision by this

Court

Craig R. BECKER
Lieutenant (O-3)
U.S. Navy

Appellant’s appeal was docketed with this Court on 21 September 2022.
The case has a trial transcript of 4,055 pages and a total Record of Trial of
approximately 8,507 pages. Before this Court is Appellant’s Motion for Leave
to File a Motion Requesting a Chambers Conference and Motion for a Cham-
bers Conference.

Appellate defense counsel indicate in their motion generally that “Appel-
lant’s counsel have become aware of significant additional information that
relates to the Appellant’s right to a fair trial under the Fifth and Sixth
Amendments to the U.S. Constitution.” According to Counsel, “additional
time not previously contemplated by counsel or communicated to the Court is
required.” Counsel also assert that they are “drafting a motion for a Fifth En-
largement of Time, expecting that additional time beyond that will be re-
quired.”

The Court is mindful that the record is lengthy and that Counsel have al-
ready had 6 months to prepare an appeal for their client, who remains in con-
finement. Counsel are directed to explain in detail in their upcoming Motion
for a Fifth Enlargement of Time what specific circumstances exist that consti-
tute good cause for this Court to grant such a motion. Conclusory boilerplate
statements indicating that the record is long and the issues are complex will
not be sufficient. In particular, Counsel shall explain what “significant addi-
tional information” they have become aware of now that necessitates further
delay in the filing of Appellant’s brief. Counsel are also advised to inform the
Court as to when they anticipate filing Appellant’s brief.



United States v. Becker, NMCCA No. 202200212
Order Granting Appellant’s Motion for Leave to File Requesting Chambers
Conference and Deferring Ruling on the Request until Appellant’s Motion for
Fifth Enlargement of Time is Ripe for Decision by this Court

To Counsel’s credit, they requested a chambers conference for exactly this
reason: “to afford appellate defense counsel the opportunity to apprise the
Court of a status update on Appellant’s brief and its expected submission
date.” However, the Court prefers that Counsel include this information in
their upcoming motion for an additional enlargement of time, and the Court
will hold a chambers conference following that submission if it is necessary to
resolve that motion.

Accordingly, it is, on this 10th day of March 2023,

ORDERED:

1. That Appellant’s Motion for Leave to File Motion Requesting Chambers
Conference is GRANTED. Ruling on the Motion for Chambers Conference is
DEFERRED. The Court will decide that motion after reviewing Appellant’s
Motion for a Fifth Enlargement of Time, and the Government’s response
thereto.

FOR THE COURT:

MARK K. JAMISON
Clerk of Court

Copy to:

45 (Maj Keefe);
46 (Maj White);
02;
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IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES NMCCA Case No. 202200212
Appellee APPELLANT’S MOTION
PP TO COMPEL

PRODUCTION OF
TRANSCRIBED RECORD
OF TRIAL

V.

Craig R. BECKER

Lieutenant (O-3) Tried at N 0" May 2,

U.S. Navy 2019, 1 October 2019, 11 December
2019, 20 January 2022, 3 March
Appellant 2022, 8 April 2022 and 12 April — 30
April 2022 before a General Court-

Martial convened by Commander,

Navy Region I NEGcGcIcNczGNGNE
ﬂColonel Stephen F. Keane,
USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

Appellant, through undersigned counsel, pursuant to Rules 6(c), 23.7, and
23.9 of this Court’s Rules of Appellate Procedure, moves for production of a
complete and accurate copy of the Record of Trial (ROT) in this case, including a
substantially verbatim transcript, and further moves this Court to stay these
proceedings until such time that one can be produced. The Court and appellate

defense counsel require a complete copy of the record, including an accurate



substantially verbatim transcript, to properly review Appellant’s case.

“[A] complete record of proceedings and testimony shall be prepared in any
case of a sentence of death, dismissal, discharge, confinement for more than six
months, or forfeiture of pay for more than six months.” Article 54, Uniform Code
of Military Justice (hereinafter “UCMJ”), 10 U.S.C. § 854. Further, “[a] copy of
the record of the proceedings of each general and special court-martial shall be
given to the accused as soon as it is certified.” 1d. “The requirement that a record
of trial be complete and substantially verbatim in order to uphold the validity of a
verbatim record sentence is one of jurisdictional proportion that cannot be
waived.” United States v. Davenport, 73 M.J. 373, 376 (C.A.A.F. 2014)(quoting
United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000)). By definition, if there
IS not a verbatim transcript then there is not a complete record. Id at 377.

In reviewing the record, Appellant’s counsel have discovered errors in the
transcript that call into question the accuracy and completeness of the entire record.
The court-martial in this case took place with several witnesses who were -
citizens. Many of these witnesses testified in French with the aid of interpreters
provided by the United States Government. Appellate counsel have compared
portions of the transcript against the audio files of the court-martial and discovered

discrepancies between the interpreters’ words and the transcript.

For example, a- toxicologist, Dr. _ testified



for the Government about her analysis of the blood of the Appellant’s deceased
wife. On cross-examination, the defense asked her about the use of preservatives
in the samples taken and tested. Page 2667 of the transcript reflects the following
exchange:

Q. So you cannot say that preservative was used in the samples in this
case?

A. | can guarantee you with a certitude, with such certainty, sorry,
because it was six years ago.

(R. at 2667.) (emphasis added).
However, a review of the audio file shows that the actual exchange was:

Q. So you cannot say that preservative was used in the samples in this
case?

A. | cannot guarantee you with a certitude, with such certainty, sorry,
because it was six years ago.

(21 April 2022 Trial audio, audio file titled “BECKER _20220421-0254 01" at
1:21:02.) (emphasis added).

Here, the fact that the witness actually said they cannot guarantee with a
certitude a material fact—whether or not the blood samples tested had preservative
agents required to maintain the integrity of the sample—is a material error within
the transcript. In order for appellate defense to competently represent their client,
they need to ensure the record accurately reflect statements such as this that have a
bearing on the credibility of a witness and the veracity of government witness

testimony.



In another example, Ms. _ a- citizen, claimed to have

seen Appellant’s wife falling from the window of the apartment. On page 2717 of
the transcript, she is asked a question, but the transcript does not contain her
answer:

Q. When you first saw the woman, was the light on or off in the room?

ATC: One moment, Your Honor.

No further questions, Your Honor.

(R. at 2771

A review of the audio shows that Ms- answered the question,
stating: “Oui” and the interpreter said “Yes. Was on.” (21 April 2022 Trial audio,
audio file titled BECKER _20220421-0558 01 at 31:57.)

This is a critical detail to the defense theory of the case, necessary to prove
the defense theory that Appellant was not in fact in the room at the time his wife
fell. The fact that Ms. | testified the light was on supports her later
testimony that she did not see anyone. Omitting this response from the record
again casts serious doubt on the accuracy of the record as it stands and
demonstrates that it is incomplete.

Additionally, page 2734 of the transcript reflects that, under the military
judge’s questioning of Ms. - the following question and answer took place:

Q. Yeah, hang on. Did you see--did you first see Ms. |JJfon the first
scream or the second scream? Or on the scream while she was holding

4



onto the window, or on the scream while sliding down?
A. I don’t--yeah, if | saw her sitting there, meaning that, you know, she
was--so before she got down so it means the first cry, the first scream,
sorry, it was the one that she was sitting there, yeah.
(R. at 2734.)
A review of the audio file shows that Ms. ||l complete answer was as
follows:
A. I cannot recall. It was too long ago. | don’t--yeah, if | saw her
sitting there, meaning that, you know, she was--so before she got
down so it means the first cry, the first scream, sorry, it was the one

that she was sitting there, yeah.

(21 April 2022 Trial audio, audio file titled “BECKER _20220421-0558 01” at
1:03:04.) (emphasis added).

That significant detail is not reflected anywhere in the transcript for that
answer. This is a material error as Ms. - was the only percipient witness to
observe Appellant’s wife fall from the window. The fact that she stated she
couldn’t remember an important detail about her memory relating to when she first
observed Ms. - Is a significant portion of the trial record that should be

accurately reflected in the transcript.






In addition to these discrepancies between the audio and the transcript, the
Record of Trial is missing almost an hour of testimony from the lead NCIS
investigator. On December 19, 2019, an Article 39(a), UCMJ, 10 U.S.C. § 839(a),
session was held. At that hearing, NCIS Special Agent (SA) || EEGNG
testified and was examined by both trial counsel and defense counsel. When the
Record of Trial was being assembled, it was discovered that the tape containing
SA- testimony was missing. According to the court reporter’s log, SA
I testified from 9:28 until 10:25.

Upon discovering the missing testimony, the military judge, Colonel
Stephen F. Keane, directed a different court reporter to reconstruct the testimony
using the original court reporter’s notes and the military judge’s notes. As noted,
the court reporter doing the reconstruction was not the court reporter who was
present during SA- testimony. The military judge’s notes were not
compiled by Judge Keene, but were written by the previous military judge, Judge
Aaron C. Rugh. Thus, no one with firsthand knowledge of the actual testimony
was involved in the attempted reconstruction of nearly one hour of testimony.

Appellant’s attorneys filed a motion to dismiss all charges and specifications
due to an incomplete record of trial on 11 August 2022. (AE CCC.) On 15 August

2022, Judge Keane forwarded a draft of the reconstructed testimony to trial counsel



and defense counsel. This reconstruction consisted only of reconstructed
statements from SA-. It did not contain any of the questions to which this
reconstructed testimony was supposed to be responding. On 26 August 2022,
appellant’s counsel filed a motion non-concurring with the reconstructed transcript.
(AE CCCI.) The motion included declarations made under penalty of perjury from
appellant’s military and civilian counsel attesting to the fact that the reconstructed
testimony did not match their recollection of the testimony at the Article 39(a)
hearing regarding information critical to the trial on the merits. (AE CCCI, at 12-
18.) On 31 August 2022, the military judge, Judge Keane, denied the motion to
dismiss over defense objection, claiming that the reconstructed testimony was not
consequential or, in the alternative, that the reconstruction was substantially
verbatim. (AE CCCIII.)

Given the above, it is clear that the transcript provided by the Government is
not complete. Nearly an hour of a 39(a) session has been reconstructed by a court
reporter who was not present for the testimony and a military judge who did not
hear the testimony. Substantive trial testimony is missing from the transcript or is
misstated. These errors were found after listening to the audio for some of the
French-speaking witnesses. That effort took hours of listening and relistening.
Given that these significant errors were found in that time, it is patently

unreasonable to expect the defense to undertake that same effort for the entirety of



the 63 separate instances of witness testimony in the record to further demonstrate
problems with the transcript. It is the Government’s responsibility to assure the
accuracy of the transcript. It is not the defense’s responsibility to do that job for
them. Without an accurate and complete transcript, the appellate defense counsel
cannot provide effective assistance of counsel to Appellant.

Government appellate counsel argue in their Motion in Partial Opposition to
Appellant’s Fifth Enlargement request that, “any alleged transcription errors can be
addressed in [Appellant’s] Brief to the Court[.]” (Appellee’s Mot. Partial
Opposition, 20 March 2023 at 4.) This assertion, however, fails to appreciate that
Appellant is entitled to a complete record including a substantially verbatim
transcript as a matter of right in order to facilitate the only guaranteed right of
appeal he is afforded. Here, he asserts that right and requests appropriate relief
from this Court to ensure the transcript and record he relies on is complete and
accurate. The appropriate remedy is to compel the Government to produce an
accurate transcript so that Appellant can be provided competent appellate
assistance of counsel.

We respectfully request this Court order the Government to produce a
complete record of trial, including a record that is substantially verbatim, and stay
the proceedings until such time that a complete and accurate transcript is made

available.



Respectfully submitted.

/s/

David P. Sheldon
Law Offices of David P. Sheldon PLLC

Civilian Appellate Defense Counsel

/s/

Joshua P. Keefe

Major, U.S. Marine Corps
Appellate Defense Counsel
NAMARA

1254 Charles Morris Street, SE
Building 58, Suite 100

Washiniton‘ DC 20374

Military Appellate Defense Counsel

10



CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,
Appellate Government Division on March 22, 2023.
Is/

Joshua P. Keefe

Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100

Washiniton, DC 20374
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NMCCA No. 202200212
UNITED STATES

Appellee Panel 3
V. ORDER
Craig R. BECKER

Lieutenant (0-3)
U.S. Navy

Denying Appellant’s Motion to
Compel Production of Tran-

scribed Record of Trial
Appellant

Before the Court is Appellant’s a Motion to Compel Production of Tran-
scribed Record of Trial, filed on 22 March 2023. The Government filed an op-
position to this Motion on 27 March 2023, and a corrected opposition on 29
March 2023, noting recent changes in the Rules for Courts-Martial related to
verbatim transcripts. On 29 March 2023, Appellant filed a reply to the Gov-
ernment’s corrected opposition.

Appellant contends that there are errors in the existing transcript of the
court-martial. In particular, Appellant believes there are inaccurate, or miss-
ing, responses to some questions and also discrepancies between the inter-
preter’s translation of testimony (given in French) and what is reflected in
the existing transcript. The Court is mindful that a substantially verbatim
transcript is required to accompany the record of trial. In its Opposition, the
Government does not dispute that the errors identified by Appellant in his
motion are actually errors. Nonetheless, the Government argues that the
transcript here is substantially verbatim, and posits that Appellant can re-
quest that specific identified errors be corrected by this Court. The Govern-
ment notes that any alleged errors can be noted in Appellant’s eventual brief,
and analyzed for prejudice in the context of an assignment of error.

We believe that ordering a re-transcription of the entire recording (ap-
proximately four thousand pages) is unnecessary here. To the extent that any
of the alleged transcription errors are material to an assignment of error, Ap-
pellant can raise them in the context of his brief and this Court will resolve
those issues in conducting our review under Article 66, UCMJ.

Having reviewed the underlying motion, responses, and reply, it is, on
this 31st day of March 2023,






IN UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

UNITED STATES
Appellee

V.

Craig R. BECKER
Lieutenant (O-3), U.S. Navy

Appellant

Before Panel No. 3

NMCCA Case No. 202200212

APPELLANT’S MOTION FOR
FIFTH ENLARGEMENT OF
TIME

Tried at_on May 2,
2019, 1 October 2019, 11 December
2019, 20 January 2022, 3 March
2022, 8 April 2022 and 12 April — 30
April 2022 before a General Court-

Martial convened by Commander,
Navy Region [N

Colonel Stephen Keane,
USMC, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW the undersigned and respectfully moves for a fifth

enlargement of time to file a brief and assignments of error. The current due date is

March 20, 2023. The number of days requested is thirty. The requested due date is

April 20, 2023,

Status of the case:

1. The Record of Trial was docketed on September 21, 2022.

2. The Moreno Il date is March 21, 2024.

3. Appellant is confined with a life sentence.

4. The record consists of 4055 transcribed pages, 63 prosecution exhibits, 19



defense exhibits, 303 appellate exhibits, and 26 total volumes.
5. Appellant is fully aware of, and has consented to and fully supports, this
request for a fifth enlargement of time.

GOOD CAUSE EXISTS FOR GRANTING THIS FIFTH ENLARGEMENT

Good cause exists for this fifth enlargement for the following reasons:

a. Appellant’s counsel have discovered significant errors in the
transcription of the trial that require careful review and involve
substantial time not previously contemplated.

In reviewing the record, Appellant’s counsel have discovered errors in the
transcript that call into question the accuracy and completeness of the entire record.
Appellant has a statutory right to a complete and accurate record of trial, which
includes a substantially verbatim transcript. Article 54, Uniform Code of Military
Justice [hereinafter UCMJ], 10 U.S.C. § 854, R.C.M. 1114, R.C.M. 1116; see also
United States v. Davenport, 73 M.J. 373, 376 (C.A.A.F. 2014). Here, Appellant’s
counsel have discovered substantial errors that, if left uncorrected, prejudice
Appellant’s right to a fair trial including competent appellate review. Appellant’s
counsel offer the following examples as a non-exhaustive list of errors already
identified:

(1) The transcript incorrectly states that a government witness said “I can

guarantee you with a certitude, with such certainty.” (R. at 2667.) But the audio

from trial makes clear the witness said “l cannot guarantee you with a certitude,



with such certainty.” (21 Apr 22 audio file “BECKER_20220421-254 01" at
1:21:02.) The transcript reflects the following cross-examination of Government

Q: So you cannot say that preservative was used in the samples in
this case?

A: | can guarantee you with a certitude, with such certainty, sorry
because it was six years ago.

(R. at 2667(emphasis added).) In the audio recording of this testimony, however,
the translator actually says, “I cannot guarantee you with a certitude . . .” (21 Apr
22 audio file “BECKER_20220421-254 01" at 1:21:02 (emphasis added).)

Here, the fact that the witness actually said they cannot guarantee with a
certitude a material fact—whether or not the blood samples tested had preservative
agents required to maintain the integrity of the sample—is a material error within
the transcript. In order for appellate defense to competently represent their client,
they need to ensure the record accurately reflects statements such as this that have
a bearing on the content of the testimony as well as the credibility and veracity of
witness testimony, particularly government witnesses.

(2) The transcript completely omits the only eyewitness to the fall saying: “I
cannot recall, it was too long ago.” The transcript reflects the following
examination of Government witness Ms. ||| ] Jlllloy the military judge:

Q: Yeah, hang on. Did you see—did you first see Ms.-on
the first scream or the second scream? Or on the scream while she

3



was holding onto the window, or the scream while sliding down?

A: | don’t---yeah, if | saw her sitting there, meaning that, you know,

she was—so before she got down so it means the first cry, the first

scream, sorry, it was the one that she was sitting there, yeah.
(R. at 2734.) Yet in the audio of this portion of the trial, the translator begins the
translation of her answer to the question by stating that the witness said, “I cannot
recall, it was too long ago.” (21 Apr 22 audio file “BECKER_20220421-0558 01~
at 1:03:04.) That significant detail is not reflected anywhere in the transcript for
that answer. This is a material error: Ms.-Nas the only percipient witness
to observe Appellant’s wife fall from the window, and the fact that she stated she
couldn’t remember an important detail about her memory relating to when she first
observed Ms. -is a significant portion of the trial record that should be
accurately reflected in the transcript.

(3) The transcript fails to include Ms. -he only eyewitness to the
fall, testifying that the light was on in the room that Appellant’s wife fell from.
The transcript reflects the following direct examination of Government witness
Ms._by trial counsel:

Q: When you first saw the woman, was the light on or off in the room?
ATC: One moment, Your Honor.

No further questions, your honor.

R. 2717. Although the transcript records no response to this question, a review of



the audio shows that Ms.-answered the question, stating: “Oui” and the
interpreter translated her reply as: “Yes. Was on.” (21 April 22 audio file
“BECKER_20220421-0558 01d85544e3ef2f70” at 31:57.) Again, the record
failed to capture this important detail from the trial. This is critical evidence to the
defense’s case, necessary to prove the defense theory that the Appellant was not in
fact in the room at the time his wife fell. The fact that Ms.-estified the
light was on supports her later testimony that she did not see anyone in the window
by providing evidence there was sufficient illumination to see into the room from
the street. Omitting this response from the record again casts serious doubt on the
accuracy of the record as it stands.

(4) Some additional errors in the transcript include the following (with error

identified in bold):

Witness testifying Transcript Audio

R. at 1894: Audio reflects that actual
question was: “You said he

Mr. Q: “You said he was a was a bald man?”
bad man?”

BECKER_20220413-
A: “Oul.” 0919 _01d84f178375b0h0 at
11:00.




Ms.-

R. at 2676:

Q: “All right. And now |
wanted to talk to you
about elimination rates.
The elimination rate
refers to the amount of
alcohol a person’s body
can process.”

Audio reflects that actual
question was:

Q: “All right. And now |
wanted to talk to you about
elimination rates. The
elimination rate refers to the
amount of alcohol a person’s
body can process in an hour.”

Ms.-

A: “Yes.” A: “Yes.”
BECKER_20220421-
0500 01d8553cc68d7e30.wma
at 1:42:03

R. at 2687: Audio reflects that actual

Q: I think I’'m not stating
the question as it was
intended correctly. The
pill itself, disregard the
person. Does the pill of
the pill increase or
decrease or change in
any way over time?”

question was:

Q: I think I’'m not stating the
question as it was intended
correctly. The pill itself,
disregard the person. Does the
potency of the pill increase or
decrease or change in any way
over time?”

BECKER_20220421-
0500 01d8553cc68d7e30.wma
at 22:06.

In light of the foregoing errors, there is significant concern that the entire

transcript may contain other such errors, and at this time the extent of mistakes in

the certified transcript is unclear. Appellant requires additional time to finalize

appellate review and complete the brief, as reviewing the audio for errors as

compared to the transcript is extremely time consuming and was not contemplated
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by counsel at the outset of this appellate review. The Appellant’s request for
additional time in light of these errors should not be construed as waiver of
requesting other appropriate relief here. Counsel expect to file a motion to compel
the production of an accurate transcript forthwith.

b. Appellant’s counsel have discovered evidence of ineffective
assistance of counsel that requires additional time to develop an
assignment of error.

In reviewing the record of trial, appellate counsel have identified evidence
that Appellant received ineffective assistance of counsel by his trial defense team.
See Strickland v. Washington, 466 U.S. 668 (1984). In order to develop sufficient
evidence to meet the requirements of Strickland, counsel have conducted extensive
interviews with many of the defense witnesses who testified at trial, including all
but one of the defense experts. This effort has taken considerable time, and
appellate counsel request this enlargement to further develop this assignment of
error in accordance with Appellant’s wishes.

c. Appellant is actively involved in this appeal and adequate time is
required to provide drafts of the brief and assignments of error for
his review and feedback.

Appellant was convicted of premeditated murder and received a life
sentence. He now faces spending the rest of his life incarcerated, away from his

three children and family, if he is not successful on appeal. In light of these

tremendous stakes, Appellant is very involved in his appeal, requesting to discuss



the case at least weekly and to regularly review documents and drafts relevant to
his appeal. Appellate counsel speak to Appellant at least once a week, often more
frequently, and regularly send materials for his review. Counsel have already met
in person with Appellant once, and plan to visit him a second time to review the
final draft of the brief as he has specifically requested. Accommaodating
Appellant’s wishes has required more time than initially was expected, and counsel
respectfully request for additional time in this case to ensure that Appellant can
continue to be closely involved in his appeal, as is his right.

In light of the foregoing, and in order to provide Appellant the necessary
thoroughness and preparation required for competent representation with a case of
this magnitude where a life sentence was adjudged, counsel anticipate that 90
additional days are required once a correct record has been produced. That
timeline only stands, however, if the government provides a corrected record
promptly. Appellate defense counsel cannot accurately anticipate a calendar date
until it is clear when the material errors to the transcript will be corrected.

Undersigned counsel respectfully requests this Court grant a fifth enlargement of
time to allow counsel time to complete research on possible assignments of error,

ensure the record of trial is accurate, and continue drafting the brief.



Respectfully submitted.

Is/

David P. Sheldon
Law Offices of David P. Sheldon PLLC

Civilian Appellate Defense Counsel
Is/

Joshua P. Keefe

Major, U.S. Marine Corps
Appellate Defense Counsel
NAMARA

1254 Charles Morris Street, SE
Building 58, Suite 100

Washiniton, DC 20374

Military Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
| certify the foregoing was electronically delivered to the Court, uploaded into
the Court’s case management system, and electronically delivered to Director,

Appellate Government Division on March 15, 2023.

Joshua P. Keefe
Major, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street, SE

Building 58, Suite 100
Washington, DC 20374
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IN THE UNITED STATES NAVY-MARINE CORPS
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UNITED STATES,
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Craig R. BECKER,
Lieutenant (O-3)
U.S. Navy

Appellant
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Before Panel No. 3

APPELLEE’S PARTIAL
OPPOSITION TO APPELLANT’S
MOTION FOR FIFTH
ENLARGEMENT OF TIME

Case No. 202100045

Tried at n May 2,
October 1, December 11, 2019,
January 20, March 3, April 8, and
April 12-30, 2022, by a general court-
martial convened by Commander
Navy Region
Colonel S. F. Keane, U.S. Marine
Corps, presiding

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the

United States opposes a thirty-day enlargement but consents to a fourteen-day

enlargement. The United States may not oppose a thirty-day enlargement if

Appellant files an amended pleading that complies with the Rules and precedent.



A.  This Court’s Rules require good cause with particularity when
requesting an enlargement of time, which includes a status of the
review of the record of trial. Failure to provide good cause implicates
an appellant’s right to speedy appellate process. Appellant fails to
provide good cause as he does not provide his status on Record
review.

This Court may grant an enlargement of time only if an appellant shows
good cause with particularity. N-M. Ct. Crim. App. R. 23.2(c)(3). A showing of
good cause requires certain information, including “status of review of the record
of trial.” N-M. Ct. Crim. App. R. 23.2(¢c)(3)(E).

The justification for appellate delay implicates an appellant’s right to speedy
appellate process. “Ultimately the timely management and disposition of cases
docketed at the Courts of Criminal Appeals is a responsibility of the Courts of
Criminal Appeals.” See United States v. Moreno, 63 M.J. 129, 137-38 (C.A.A.F.
2006) (United States must ensure timely representation in face of staffing,
overcrowded courts, or other challenges); see N-M. Ct. Crim. App. R. 23.2(c)(3)-
(4) (protecting constitutional concerns enunciated in Moreno).

Here, Appellant fails to provide a status update on his review of the Record
of trial to justify additional delay. This Court should require Appellant to abide by
this Court’s Rules before granting additional delay. See N-M. Ct. Crim. App. R.

23.2.



B. Appellant must file appropriate motions for relief to support the good
cause he claims for additional time. Moreover, Appellant can address
any perceived errors in the transcribed Record in his Brief as he has
shown in his Motion for an Enlargement of Time. Any transcribed
errors do not justify further delay.

1. An appellant has a right to an accurate record of trial, and the
Court’s Rules provide a means to address those concerns.

An appellant has a statutory right to a substantially verbatim transcript. 10
U.S.C. § 854; R.C.M. 1114, 1116.

“Any party may move the Court to correct any substantial error in the record
of trial, to include correcting a transcription of a court-martial proceeding that is
attached to the record of trial.” N-M. Ct. Crim. App. R. 6(¢c). “Any party may
move for relief from a post-trial processing error by apprising the Court of an
obvious error in the post-trial processing phase and requesting immediate remand
to correct it.” N-M. Ct. Crim. App. R. 23.5.

Whenever it is clear that the original record of trial is missing an item
necessary for the Court’s consideration, counsel may move the Court to compel the
Government to produce the item. Such a motion should identify with particularity
the item that is missing, and how it is relevant to the Court’s review. N-M. Ct.

Crim. App. R. 23.9.



2. Requesting additional delay will not fix any alleged errors in
Appellant’s Record, and does not show good cause for additional
delay. Appellant can either address any alleged transcription errors in
his Brief or can move the Court to amend the Record.

In Appellant’s Fifth Enlargement he alleges to have found errors in the
Record transcript upon reviewing the trial audio, but previously filed four requests
for enlargements without mention of any alleged transcription errors or any filing
for appropriate relief. (See Appellant’s Mot. Fifth Enl. at 2, Mar. 15, 2023;
Appellant’s Mot. First Enl., Nov. 15, 2022; Appellant’s Mot. Second Enl., Dec. 16,
2022; Appellant’s Mot. Third Enl., Jan. 17, 2023; Appellant’s Mot. Fourth Enl.,
Feb. 14, 2023.) If Appellant believes the Record does not include a substantially
verbatim transcript, then Appellant should file an appropriate motion for relief in
order to correct any perceived deficiency and avoid any additional delay in
appellate processing—which he has so far failed to do. Moreover, as Appellant
shows in his latest Motion he is fully capable of noting differences between the
transcript and the audio, any alleged transcription errors can be addressed in his
Brief to the Court and do not independently establish good cause for further delay.

Conclusion

The United States respectfully requests that this Court grant a fourteen day
enlargement, without prejudice to Appellant filing an amended pleading showing

good cause with particularity for a full thirty day enlargement.



CANDACE G. WHITE

Major, U.S. Marine Corps
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE

Washiniton Navi Yard‘ DC 20374

Certificate of Filing and Service
I certify I emailed this document to the Court’s filing address, uploaded it to
the Court’s case management system, and emailed it to Appellate Defense
Counsel, Major Joshua P. KEEFE, U.S. Marine Corps, and Civilian Appellate

Defense Counsel, David P. SHELDON, on March 20, 2023.

CANDACE G. WHITE
Major, U.S. Marine Corps
Appellate Government Counsel
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V.
ORDER

Craig R. BECKER
Lieutenant (O-3) Granting Appellant’s Motion
U.S. Navy for a Fifth Enlargement of Time

Appellant

On 15 March 2023, Appellant filed a Motion for a Fifth Enlargement of
Time. On 20 March 2023, the Government filed a partial opposition to this
motion, indicating that Appellant has not provided the Court with a status of
review of the record of trial. On 22 March 2023, Appellant filed a Motion to
Compel Production of Transcribed Record of Trial. On 23 March 2023, this
Court held a chambers conference with the parties to discuss the efficient man-
agement of this case.

Appellant asserts three bases for his request for more time. First, that a
comparison of the audio file with the transcript of the trial reveals some errors
in the transcription. Second, that the appellate defense team has identified
evidence that Appellant received ineffective assistance of counsel at trial and
needs additional time to develop and brief this assignment of error. Third, that
Appellant himself remains very involved in the appeal process which is time
consuming generally, and delays of a few days result from the fact that Appel-
lant is in confinement and there is a lengthy administrative process for setting
up telephone calls.

At the chambers conference, the Government indicated that they had not
yet reviewed Appellant’s Motion to Compel Production of Transcribed Record
of Trial as it was filed after hours yesterday, and appellate government counsel
was unable to indicate whether the Government would oppose the Motion. The
appellate defense team further stated that they are pressing forward with
drafting the brief based on the audio file and the existing transcript, and they
expect to file a complete brief and assignment of errors in June 2023.



United States v. Becker, NMCCA No. 202200212
Order Granting Appellant’s Motion for a Fifth Enlargement of Time

Having reviewed the underlying motions, accordingly, it is, on this 23rd
day of March 2023,

ORDERED:

1. That Appellant’s Motion for a Fifth Enlargement of Time 1is
GRANTED. Appellant’s brief is now due on 20 April 2023. Further motions
for enlargements of time shall describe, with specificity, the status of the re-
view of the record of trial in accordance with Rule 23.2(c)(3)(E) of this Court’s
rules, and shall indicate whether Appellant plans to request further time be-
yond that requested in the motion.

2. That the Government will respond to Appellant’s Motion to Compel Pro-
duction of Transcribed Record of Trial by 27 March 2023, and Appellant will
be given two days to file a Reply.

3. That the Court will rule on Appellant’s Motion to Compel Production of
Transcribed Record of Trial, if necessary, after the Court receives the Govern-
ment’s Response and any Reply Appellant subsequently files.

Acting Clerk of Court

Copy to:

45 (Maj Keefe);

46 (Maj White, LCDR LaPlante);
02;



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES, APPELLEE’S PARTIAL
Appellee OPPOSITION TO APPELLANT’S
MOTION FOR SIXTH
V. ENLARGEMENT OF TIME

Craig R. BECKER,
Lieutenant (O-3)
U.S. Navy

Case No. 202200212

Tried at on May 2,
October 1, December 11, 2019,
January 20, March 3, April 8, and
April 12-30, 2022, by a general court-
martial convened by Commander
Navy Region I
Colonel S. F. Keane, U.S. Marine
Corps, presiding

Appellant

N N N N N N N N N N N N N N N

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the
United States opposes a thirty-day enlargement but consents to a fourteen-day
enlargement. The United States may not oppose a thirty-day enlargement if
Appellant files an amended pleading that complies with the Rules and precedent.
A.  This Court’s Rules and Moreno require good cause with particularity

and more than rote justifications when requesting an enlargement of

time. Failure to provide good cause implicates an appellant’s right to
speedy appellate process.

This Court may grant an enlargement of time only if an appellant shows

good cause with particularity. N-M. Ct. Crim. App. R. 23.2(c)(3). A showing of



good cause requires certain information, including “status of review of the record
of trial.” N-M. Ct. Crim. App. R. 23.2(c)(3)(E).

The justification for appellate delay implicates Appellant’s right to speedy
appellate process. In United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006), the
court held the Court of Criminal Appeals failed to exercise “institutional vigilance”
and attributed that failure to the United States where appellate defense counsel
stated the same reason for delay in each enlargement request. Id. at 137; see also
N-M. Ct. Crim. App. R. 23.2(¢)(3)—(4) (protecting constitutional concerns
enunciated in Moreno).

There, the court found recurrent, rote justifications for delay suggested there
was no evidence demonstrating “the enlargements were directly attributable to [the

929 ¢¢

appellant],” “the need for additional time arose from other factors such as the
complexity of [the appellant]’s case,” or “the numerous requests for delay filed by
appellate defense counsel benefited [the appellant].” Id. (rejecting presumption of
benefit to the appellant).

B.  Appellant provides similar rote justifications similar to his previous five

enlargements, and thus fails to provide good cause with particularity for an
additional enlargement.

Here, Counsel provides rote justifications of reviewing the Record and
researching issues consistent with his previous five enlargements that do not show

any tangible benefit to Appellant or justify further delay. (See Appellant’s Mot.

2



Sixth Enl. at 2-3, Apr. 14, 2023; Appellant’s Mot. First Enl., Nov. 15, 2022;
Appellant’s Mot. Second Enl., Dec. 16, 2022; Appellant’s Mot. Third Enl., Jan. 17,
2023; Appellant’s Mot. Fourth Enl., Feb. 14, 2023; Appellant’s Mot. Fifth Enl. at
2, Mar. 15, 2023.)

Likewise, Appellant does not provide any estimate when he will complete
his Brief and file it with the Court which raises timely post-trial processing
concerns. This Court should exercise institutional vigilance and require more
detail regarding timelines to justify additional delay. See Moreno, 63 M.J. at 137.

This Court should require Appellant to abide by this Court’s Rules and
precedent before granting additional delay. See N-M. Ct. Crim. App. R. 23.2.

Conclusion

The United States respectfully requests that this Court grant a fourteen day
enlargement, without prejudice to Appellant filing an amended pleading showing

good cause with particularity for a full thirty day enlargement.

CANDACE G. WHITE

Major, U.S. Marine Corps
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE
Washington Navy Yard, DC 20374
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COURT OF CRIMINAL APPEALS

UNITED STATES,
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V.

Craig R. BECKER,
Lieutenant (O-3)
U.S. Navy

Appellant

Before Panel No. 3

APPELLEE’S MOTION FOR
LEAVE TO FILE PARTIAL
OPPOSITION TO APPELLANT’S
MOTION FOR SEVENTH
ENLARGEMENT OF TIME OUT
OF TIME

Case No. 202200212

Tried at -n May 2,
October 1, December 11, 2019,
January 20, March 3, April 8, and
April 12-30, 2022, by a general court-
martial convened by Commander
Navy Region [
Colonel S. F. Keane, U.S. Marine
Corps, presiding
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TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Pursuant to Rule 13.2(e) of this Court’s Rules of Appellate Procedure, the

United States respectfully moves for this Court to accept the out-of-time filing of

Appellee’s Partial Opposition to Appellant’s Motion for Seventh Enlargement of

Time.

CANDACE G. WHITE

Major, U.S. Marine Corps
Appellate Government Counsel
Navy-Marine Corps Appellate



Review Activity
Bldg. 58, Suite BO1
1254 Charles Morris Street SE

Washiniton Navi Yard, DC 20374

Certificate of Filing and Service
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Counsel, Major Joshua P. KEEFE, U.S. Marine Corps, and Civilian Appellate

Defense Counsel, David P. SHELDON, on May 23, 2023.

CANDACE G. WHITE
Major, U.S. Marine Corps
Appellate Government Counsel



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES, APPELLEE’S OUT OF TIME
Appellee PARTIAL OPPOSITION TO
APPELLANT’S MOTION FOR
V. EIGHTH ENLARGEMENT OF
TIME
Craig R. BECKER,
Lieutenant (O-3) Case No. 202200212
U.S. Navy
Appellant Tried at _on May 2,

October 1, December 11, 2019,
January 20, March 3, April 8, and
April 12-30, 2022, by a general court-
martial convened by Commander
Navy Rezion [
Colonel S. F. Keane, U.S. Marine
Corps, presiding
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TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, the
United States opposes a thirty-day enlargement but consents to a fourteen-day
enlargement. The United States may not oppose a thirty-day enlargement if

Appellant files an amended pleading that complies with the Rules and precedent.



A. Appellant must demonstrate the good cause he claims for additional
time. Appellant’s independent fact-finding does not justify further

delay.

1. The record of trial 1s generally not expanded on appeal, except
in limited circumstances. An appellant may move for appellate
discovery under Campbell, or move to expand the record under
precedent listed in Jessie, such as Ginn.

This Court 1s limited to the Record and may not consider matters outside the
Record in its Article 66, Uniform Code of Military Justice, 10 U.S.C. § 866 (2016),
review. United States v. Willman, 81 M.J. 355, 358 (C.A.A.F. 2021). “Congress
intended a Court of Criminal Appeals to act as factfinder in an appellate-review
capacity and not in the first instance as a trial court.” United States v. Ginn, 47
M.J. 236, 242 (C.A.A.F.1997).

The test in United States v. Campbell, 57 M.J. 134, 138 (C.A.A.F. 2002),
justifies appellate discovery in narrow circumstances. First, the court must
determine whether the “inquiry is warranted.” 1d. Second, if a court determines an
inquiry is warranted, “it must determine what method of review should be used.”
Id.; see also United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997). While the
Courts of Criminal Appeals are generally limited to the record established during
trial, they may consider matters outside the record of trial “upon a motion to attach

or upon its own motion.” N-M. Ct. Crim. App. R. 6.1(a).



2. No good cause is provided by Appellant’s personal attempt at
appellate fact-finding, over two hundred fifty days after
docketing. His FOIA requests are subject to times and tests
completely unrelated to appellate review before this court.
Appellant is free to move to attach items now that satisfy
Jessie. He may now move to compel appellate discovery if
matters satisfy the Campbell test. Further delay is inappropriate
absent meeting relevant appellate record-expansion tests.

Here, Appellant cites the need for time to complete factual
development of his case. (Appellant’s Mot. Eighth Enl. at 2, June 15, 2023).
But Appellant’s trial is complete. The Record is certified. Appellant has not
moved for appellate discovery—which might result in an appellate court
order with certain results, if he can meet the Campbell test—in over two
hundred fifty days since docketing at this Court. Instead, Appellant now
seeks further delay citing his Freedom of Information Act (FOIA) requests
for matters that appear to fall well within the jurisdiction of this Court.
(Appellant’s Mot. Eighth Enl. at 2, June 15, 2023).

Granting Appellant additional time for his fishing expedition over two
hundred fifty days after docketing, and his attempt to seek an end-run around
mechanisms this Court has for appellate fact-finding merely causes
significant delay for the United States’ and the Victim’s interests of justice,
and impedes the “institutional vigilance” required under United States v.

Moreno, 63 M.J. 129, 143 (C.A.AF. 2006).



Therefore, the Court should deny Appellant’s request for an
enlargement, but allow for Appellant to file a motion to compel the
information sought by the FOIA request and re-file the enlargement request.
B.  This Court’s Rules and Moreno require good cause with particularity

and more than rote justifications when requesting an enlargement of

time. Failure to provide good cause implicates an appellant’s right to
speedy appellate process.

This Court may grant an enlargement of time only if an appellant shows
good cause with particularity. N-M. Ct. Crim. App. R. 23.2(c)(3). A showing of
good cause requires certain information, including “status of review of the record
of trial” and must include a discussion of the complexity of the case. N-M. Ct.
Crim. App. R. 23.2(c)(3)(E)—(F).

The justification for appellate delay implicates Appellant’s right to speedy
appellate process. In Moreno, the court held the Court of Criminal Appeals failed
to exercise “institutional vigilance” and attributed that failure to the United States
where appellate defense counsel stated the same reason for delay in each
enlargement request. 63 M.J. at 137; see also N-M. Ct. Crim. App. R. 23.2(¢c)(3)-
(4) (protecting constitutional concerns enunciated in Moreno).

There, the court found recurrent, rote justifications for delay suggested there
was no evidence demonstrating “the enlargements were directly attributable to [the
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appellant],” “the need for additional time arose from other factors such as the



complexity of [the appellant]’s case,” or “the numerous requests for delay filed by
appellate defense counsel benefited [the appellant].” Id. (rejecting presumption of
benefit to the appellant).

C.  Appellant provides rote justifications similar to his previous seven

enlargements, and thus fails to provide good cause with particularity
for an additional enlargement.

Here, with the exception of the request for time for fact-finding, Counsel
provides similar rote justifications of drafting and editing a brief consistent with
his previous seven enlargements that do not show any tangible benefit to Appellant
or justify further delay. (See Appellant’s Mot. Eighth Enl. at 2—4, June 15, 2023;
Appellant’s Mot. Seventh Enl. at 2-3, May 16, 2023; Appellant’s Mot. Sixth Enl.
at 2-3, Apr. 14, 2023; Appellant’s Mot. First Enl., Nov. 15, 2022; Appellant’s
Mot. Second Enl., Dec. 16, 2022; Appellant’s Mot. Third Enl., Jan. 17, 2023;
Appellant’s Mot. Fourth Enl., Feb. 14, 2023; Appellant’s Mot. Fifth Enl. at 2, Mar.
15,2023.) Counsel indicates the review of the Record is complete and a first draft
of the brief is being finished, just as stated in the seventh enlargement.

Likewise, Appellant fails to explain the complexity of the case or the issues
he intends to raise, which require additional time. Appellant only states that
“additional time [is needed] to edit and complete a draft for filing, including time

to meet with the client in person.” (Appellant’s Mot. Eighth Enl. at 3.)



The United States’ interest in speedy post-trial processing continues
throughout the appellate process. Moreno, 63 M.J. at 137. This Court should
require Appellant to abide by this Court’s Rules and precedent before granting
additional delay. See N-M. Ct. Crim. App. R. 23.2.

Conclusion

The United States respectfully requests that this Court grant a fourteen-day
enlargement, without prejudice to Appellant filing an amended pleading showing

good cause with particularity for a full thirty-day enlargement.

X/Rachel Noveroske

RACHEL NOVEROSKE
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity
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1254 Charles Morris Street SE

Washiniton Navi Yard‘ DC 20374
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Before Panel No. 3

APPELLEE’S OPPOSITION TO
APPELLANT’S MOTION TO
COMPEL APPELLATE
DISCOVERY

Case No. 202200212

Tried at on May 2,
October 1, December 11, 2019,
January 20, March 3, April 8, and
April 12-30, 2022, by a general court-
martial convened by Commander,
Navy Region
Colonel S. F. Keane, U.S. Marine
Corps, presiding.

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Under Rules 6.1, 23.1, and 23.9 of this Court’s Rules of Appellate

Procedure, the United States respectfully opposes Appellant’s Motion to Compel

Appellate Discovery.



A. This Court should not rule on Appellant’s Motion to Compel until it
resolves Appellee’s Motion to Strike.

On August 11, 2023, Appellee filed a Motion to Strike Appellant’s Motion
to Compel Appellate Discovery, citing Appellant’s expansion of the Record of
Trial, in violation of this Court’s Rules and longstanding appellate precedent
including United States v. Jessie, 79 M.J. 437, 444 (C.A.A.F. 2020). Appellant
must first move to expand the Record under this Court’s Rules, and justifying
expansion under Jessie and other relevant appellate precedent. This Court should
first resolve Appellee’s Motion to Strike, moot the Motion to Compel, and permit
Appellant to re-file a Motion to Compel after properly moving to attach new
evidence.

B. Appellate discovery is appropriate in limited circumstances. A
movant has the burden to show expanding the record is warranted.

While discovery during trial is governed by rules like R.C.M. 701 and
Article 46, UCMJ, appellate discovery takes place after the contents of the record
have been determined by litigation in open court, its contents assembled and
properly certified, and docketed at appellate court. Expansion of the record on
appeal is governed by the precedent discussed in Jessie, and “appellate discovery”
Is governed by the even more restrictive test of United States v. Campbell, 57 M.J.

134 (C.A.AF. 2002).



In Campbell, the Court of Appeals for the Armed Forces recognized that
appellate discovery may be appropriate in limited circumstances. Id. at 138. To
justify appellate discovery, an appellant must meet his “threshold burden of
demonstrating that some measure of appellate inquiry is warranted.” Id. Courts
should consider:

(1) whether the appellant has made a colorable showing that the
evidence or information exists;

(2)  whether the evidence or information sought was previously
discoverable with due diligence;

(3) whether the putative information is relevant to appellant’s
asserted claim or defense; and

(4) whether there is a reasonable probability that the result of the
proceeding would have been different with the information.

Id. If by application of the Campbell test, the appellate court determines further
inquiry is warranted, “it must determine what method of review should be used . . .
e.g., affidavits, interrogatories, or a factfinding hearing.” Id.; see also United
States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).

In Campbell, the appellant submitted a congressional complaint alleging
prosecutorial misconduct. 57 M.J. at 135. The appellant later filed a motion with
the Court of Criminal Appeals requesting that it compel production of an
investigative report generated by the complaint. Id. at 135. To support the motion

to compel, the appellant submitted letters from witnesses in the case describing



how the prosecutor coerced their statements or told them to lie. Id. The motion
was denied. Id. at 136.

Ultimately, the Court of Appeals for the Armed Forces remanded the case to
the Court of Criminal Appeals to determine whether the requested report existed.
Id. at 139. If it existed, the court was required to review it in camera and
determine whether it was relevant to the appeal and whether additional factual
inquiry was needed. Id.

C.  Ifthis Court grants Appellee’s Motion to Strike, it should then deny

Appellant’s Motion to Compel Appellate Discovery. Without the

materials Appellant has attempted to introduce without complying

with the tests for expansion of the record, Appellant is unable to make
a colorable showing that the requested materials exist.

If Appellee’s Motion to Strike is granted, then without the enclosures to that
he appended to his Motion for Appellate Discovery, Appellant fails to meet his
burden under Campbell.

Unlike Campbell, where the appellant had evidence of his congressional
complaint and letters from witnesses, without his enclosures, Appellant is unable to
make a colorable showing that Colonel Keane is employed by the Department of
Veterans Affairs, let alone that the requested documents exist. By failing to meet

the first prong of Campbell, Appellant’s Motion must be denied.



D. If this Court considers Appellant’s enclosures despite their non-
compliance with Jessie and this Court’s Rules, it should still deny
Appellant’s Motion for Appellate Discovery. The information sought
fails under all four Campbell factors.

1. Appellant fails to make a colorable showing that the requested
materials exist, except for those related to Colonel Keane’s
employment by the Department of Veterans Affairs.

Unlike Campbell, Appellant failed to request specific documents, from a
military entity, that are directly related to his assignment of error. Id. at 138.

Further, Appellant fails to make a colorable showing that the requested
documents exist. By requesting “all materials relating to any federal job
application,” Appellant is merely fishing for materials that he hopes exist, to make
his case more like precedent where job applications have proven relevant—this
fishing is demonstrated by his discovery, as if he were at trial under Rule 701, for
“all materials.” (Appellant’s Mot. to Compel, Aug. 9, 2023.) But that is not how
the Campbell test for appellate discovery works.

Appellant has merely enclosed extra-Record material in his Motion—without
moving to attach or satisfying Jessie—suggesting that Colonel Keane may be
employed as a Veterans Law Judge. Appellant encloses no extra-Record material
suggesting that Colonel Keane applied for other jobs, supporting that other

requested materials exist.



2. Appellant could have discovered the information he requested
earlier.

Post-service applications or employment of the Military Judge in jobs that
bring Appellant’s case closer to those types of cases that have raised appearance
concerns, is a well-known and recurring topic in military precedent that Trial
Defense easily could have inquired about during trial. Appellant could have
conducted voir dire of the Military Judge prior to or during trial. Appellant could
have requested post-trial discovery, or a post-trial hearing.

Appellant did none of this. Instead, just after the Bergdahl case appears in
national headlines, Appellant engages in a fishing-expedition for the first time on
appeal, despite that the only job the Military Judge may have applied for is a
independent judicial position at the Department of Veterans Affairs that facially
raises no issues.

3. Appellant fails to demonstrate the requested information is
relevant.

As Appellant has not yet filed a Brief and Assignments of Error, it is
unknown whether these discovery requests are even relevant to his assertions of
error and therefore this factor should not weigh in his favor.

Appellant makes generalized assertions, but fails to show how employment
in an independent judicial position at the Department of Veterans Affairs would be

a conflict and cause for challenge. Nothing in these “enclosed” extra-Record



materials suggests that the Military Judge applied for or took a partial position that
raises appearances of impropriety.

Further, Appellant claim that the requested materials are relevant and
necessary and required to be produced pursuant to R,.C.M. 703(e) is without merit.
Appellant’s case is not at trial. Appellant’s case is on appeal, and is governed not
by trial discovery, but by appellate precedent like Campbell. Appellant cites no
law that supports that the trial rules continue to apply on appeal. Indeed, no such
law exists. Since Appellant can only speculate that the requested materials exist, it
Is impossible for him to show they are relevant and necessary.

4, Appellant fails to show there is a reasonable probability that the

result of the proceedings would have been different with the
information.

a. Appellant can only speculate that the requested
information may help raising assignments of error.

In Campbell, the appellant claimed the results would have been different due
to prosecutorial misconduct. Id. at 135. Here, unlike Campbell, nothing supports
that the results of the proceedings would have been different had Appellant had
this information.

Appellant baldly states that he needs “discovery”—despite that the time for
this was at trial—in order to “review” it and then “determine whether it is relevant,
and whether it requires the filing of an additional assignment of error.” If

Campbell did not exist, and R.C.M. 701 applied on appeal, the United States might



agree. However, Campbell is clear that speculation is insufficient support for
appellate discovery. Id. at 138.
Appellant’s speculation fails to support a demand for appellate discovery.

b. No probability of a different result exists: the Department
of Veterans Affairs was not a party to the case.

Appellant fails to cite anything to support his suggestion that any potential
future employment by a sitting judge, with any agency or Department of the
Executive branch, raises an appearance of bias issue. (Appellant’s Mot to Comp.
at 4-5.) Indeed, no law supports that.

In Al-Nashiri, the court ruled that “[I]t is beyond question that judges may
not adjudicate cases involving their prospective employers.” In re Al-Nashiri, 921
F. 3d 224, 235 (D.C. Cir. 2019). The military judge presiding over the appellant’s
case had applied to a job with the Department of Justice and the court concluded
that “the Attorney General was a participant in Al-Nashiri’s case from start to
finish.” Al-Nashiri, 921 F. 3d at 237. The court found that the Department of
Justice was thus party to the case and the military judge’s job application “cast an
intolerable cloud of partiality.” 1d.

Here, there is no evidence or assertion on behalf of Appellant that the
Department of Veterans Affairs is a party to the case. The facts, thus, do not

establish that the Secretary of Veterans Affairs is a party to this court-martial.



So too, the case law does not establish that the heads of all executive branch
departments and agencies are treated, de jure, as parties involved in all courts-
martial. In fact, in Al-Nashiri the court acknowledged that the Department of
Justice and Department of Defense are two different organizations. For this
reason, further direct connection between the Department of Justice and the
Military Commissions was needed in Al-Nashiri to establish an appearance of bias
in that case. See 921 F. 3d at 236.

Here, the Military Judge did not seek civilian employment with the “office
that oversees prosecutions in the very circuit” he was presiding over like in
Armendariz; and, this is not a “unique situation where the military judge might be
inclined to appeal to the president’s expressed interest in the plaintiff’s conviction”
as in Bergdahl. See United States v. Armendariz, 82 M.J. 712, 725 (N-M. Ct.
Crim. App. 2022); Bergdahl v. United States, 2023 U.S. Dist. LEXIS 127510, *92
(D.C. Cir. 2023).

Appellant fails to meet his burden under Campbell. His demand for a
second chance at discovery of new facts, after trial has ended—and be granted the

chance at rare “appellate discovery”—should be denied.

Conclusion

This Court should deny Appellant’s Motion for Appellate Discovery.



CANDACE G. WHITE

Major, U.S. Marine Corps
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity
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UNITED STATES
Appellee NMCCA NO. 202200212
v. Special Panel 3
Craig R. BECKER ORDER
Lieut t (O-3
Ulesu 15]23;,1 ©0-3) Amending Court’s 16 August 2023 Order Direcit-
o Appellant ing Oral Argument

On 16 August 2023, this Court issued an Order Directing Oral Argument on Pending Motions Before
the Court. Upon consideration of new filings by the parties, it is, by the Court, this 23rd day of August 2023,

ORDERED:

1. That the Court will hear consolidated oral argument on the following pending motions, including:

L Appellant’s Motion to Compel Post-Trial Discovery dtd 9 August 2023, as
amended on 21 August (and Appellee’s Opposition dtd 14 August 2023).

II. Appellee’s Motion to Strike Appellant’s Motion to Compel Post-Trial
Discovery dtd 11 August 2023.

III. Appellant’s Motion for Tenth Enlargement of Time dtd 16 August 2023.

IV. Appellant’s Second Motion to Compel Post-Trial Discovery dtd 21
August 2023.

V. Appellant’s First Motion to Attach dtd 21 August 2023.

VI. Appellant’s Second Motion to Attach dtd 21 August 2023.
2. Each side will be given 30 minutes to respond to the Court’s questions.

3. That the argument will be scheduled for Tuesday, 29 August 2023, at 1400, at the U.S. Navy-Marine
Corps Court of Criminal Appeals, 1254 Charles Morris Street SE, Washington Navy Yard, DC 20374-5124.

MARK K. JAMISON
Clerk of Court

Copy to: 45 (Maj Keefe); 46 (Maj White; LCDR LaPlante); 02; Mr. Sheldon



REMAND



THERE WERE NO REMANDS



NOTICE OF COMPLETION OF APPELLATE REVIEW (NOCAR)
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