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TRIAL COURT MOTIONS & RESPONSES



NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNFITED STATES OF AMERICA Defense Motion For A Continuance
Y.
11 Mareh 2019
MICAH J. BROWN
CSSSN USN

1. Nature of Motion
Pursuant to Rule for Court-Martial 906(b)(1), the defense requests a continuance of the

arraignment from 12 March 2019 until 20 March 2019,

2. Burden of Proof
As the moving party, the defense bears the burden of proof by a preponderance of the
evidence, R.C.M. 905(c}(2).

3. Statement of Facts

a Arraignment in the subject case was scheduled for 12 March 2019,

b. On 11 March 2019, it became apparent for the first time, that the accused was unwilling
to waive the presence at arraignment of assistant defense counsel, LCDR Davis.

c. The parties potified the court of this deveiopment in an R.C.M. 802 conference on 11

March 2019.
d. Following the R.C.M. 802 conference the parties discussed altemative dates, and agreed

to reschedule the arraignment for 20 March 2019,
1
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e, Assistant defense counsel, LCDR Davis, is stationed in Naples, Italy, and is scheduled
to travel to San Diego, CA for & General Court-Martial, arriving in San Diego, CA on 20 March
2019,

f. That trial is scheduled to last spproximately three weeks, ending on 12 April 2019.

g. LCDR Davis will reschedule his travel 1o be present for the arraignment on 20 March,

4. Discussion

“The military judge should, upon & showing of reasonable cause, grant a continuance to
any party for such time, and as often, as may appear to be just.” Asticle 40, UCMJ. Reasonable
cause exists to grant this short continuance, Assistant defense counse] was unaware that the
accused would require bis presence at the arraignment until late on 11 March 2019. As counsel
is stationed in Naples, Itaty, and the arraignment will be held ip Groton, CT, an eight-day delay
will allow defense counsel to make the necessary trave! arrangements to sttend the arraignment,
Further, scheduling of the arraignment on 20 March 2019, will allow defense counsel to conduct
the arraignment in route to another trial, saving the government the expense of funding a separate

trip to conduct the amraignment at a later date.

5. Reliel Requested
The defense respectfully requests a continuance of the arraignment until 20 March 2019,

6. Oral ment
The defense does not request oral argurnent on this motion,

AN M.DAVIS
LCDR, JAGC, USN
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CERTIFICATION OF SERVICE

A trus copy of this motion was served on the court and the opposing party via electronic email

on 11 March 2019.

LCDR, JAGC, USN
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA GOYERNMENT RESPONSE TO
DEFENSE MOTION FOR
V. CONTINUANCE
Micah J. Brown 11 MAR 19
CSSSN/E-3 USN

1. Nature of Motion

The Government bereby responds to the Defense motion for continuance in the arraignment
of CSSSN Micah J. Brown, USN,

2. Burdeg of Proof

The burden of persuasion rests with the Defense and the burden of proof on any factual issue

the resolution of which is necessary to decide a motion shall be by a prepondemance of the
evidence. R.C. M. 905(c).

3. Statement of Relevant Facts
For the purposes of this motion, the Government adopts the Defense statement of facts.

4. Discussion

The Government is not opposing the Defense motion for continuence. Government does not
have any conflict with the new date of arraignment of 20 March 2018, However, the

Government understands the military judge assigned to the ¢ase may not be available on that
date to conduct the arraignment.

5. Relief Requested

The Government respectfilly requests that the delay from 12 March 2019 until 20 March 2019,
or until the date of the ammaignment, be considered excludeble delny atiributed to the Defense under

—_
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R.CM. 707(c). Additionally, if the military judge currently assigned to this case is unavailable to

conduct the arraignment on 20 March 2019, the Government respectfully requests the amaignment

{0 be docketed with an available military judge.

6. Evidence

The Government has oo further evidence to offer on this motiorL

7. Oral ment

The Government does oot request oral argumient.

LCDR, JAGC, USN
Tral Counsel

[ hereby cerlify that a copy of this motion was served by electronic mail on Defense Counsel on

11 March 2019.

CERTIFICATE OF SERVICE

LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

The United States of America MOTION TO SUPPRESS
V.

MICAH J. BROWN
CSSSN USN 30 May 2019

1. Nature of the Motion.

Pursuant to Rule for Court-Martial (RCM}) 906(b)(13), the defense respectfully moves
this Courl Lo suppress evidence offered by the government in violation of Article 31, Uniform
Code of Mititary Justice {UCMTI) and the Fifth Amendment of the United States Constitutior.,

2, Burden of Proof.

When the defense has made an appropriate motion or objection under RCM 906(b)(1 3),
the prosecution has the burden of establishing the admiss:bility of the evidence by a
prepanderance of the evidence. M.R.E. 304(f}(6)-(7).

3. Statement of Facts.

a. On 30 July 2018, ETVC_ heard loud noises coming from the galley
onboard the _ Enclosure A.

b. ETVC[JJJjJjj orened the door and saw LSS2 [l and CSSSN Micah Brown
in an altercation. /d.

c. ETVC|Jjjjj} saw biocod on LSS2 [ face and blood on CSSSN Brown’s hands.
Id.

d, ETVC- grabbed CSSSN Brown by the anm and escoried him to the chief's

quarters. /d.
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l. The Commanding Officer (CO) and Executive Officer (XO) were monitoring his
mental status, and the decision was made to remove him from the boat at the next possible port
visit. Enclosurc D,

m. Many sailors on | described CSSSN Brown’s mental state as more
reserved and less friendly before the incident, and that he had an “empty™ look on his face after
the incident, like he was not mentally present.

n. CSSSN Brown has also been described by his ca-workers as “acting differently this
underway” and “distant.” Enclosure E.

a. On this deployment, CSSSN Brown was exhibiting a “deteriorating mental state,” and
paranoia, and had previously injured his head and burnt his arm on a steam kettle. Enclosure B.
4. Discussion

A. Statement of the Law

Article 31(b), UCMI prohibits any person subject to the UCMJ from interrogating or
requesting “any statement from an accused or a person suspected of an offense without first
informing him of the nature of the accusation and advising him that he does not have o make &
statement.” Art. 31{(b), UCMI, /' S v Neiman, 2016 CCA Lexis 435, (NNM.C.C.A. 2016). “The
Article 31(b) waming requirement provides members of the armed forces with statutory
assurance that the standard military requirement for a fisll and complete response to a superior’s
inquiry does not apply in a situation when the privilege against self-incrimination may be
invoked.” United States v. Swifl, 53 M.J. 439, 445 (C.A.A.E. 2000).

Article 31(b) warnings are required 1f the person conducting the questioning is
participating in disciplinary investigation or inquiry, as opposed to having a personal mottvation

for the inquiry. United States v Jones, 73 M.J. 357,362 (C. A A F. 2014). This is determined by:
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(1) assessing all the facts and circumstances at the time of the interview to determine whether the
military questioner was acting or could reasonably be considered to be acting in a disciplinary
capacity and (2) whether a reasonable man in the suspect’s position perceived the questioning to
be for a law enforcement or disciplinary purpose. Jd “When the questioning is done by a
military supervisor in the suspect’s chain of command, the Government must additionally rebut a
strong presumption that such questioning was done for disciplinary purposes.” United Stafes v.
Good, 32 M.J. 32 105, 108 (C.A.A.F. 1991). A statement obtained in violation of Art. 31(b) is
involuntary and therefore, inadmissible against the accused. M\R.E, 305{(c)(1). If an accused
makes a timely motion under M.R.E. 304, an involuntary statement, or any evidence derived
therefrom is inadmissible at trial except for limited purposes. M.R.E. 304(a).

The Due Process Clauses of the Fifth and Fourteenth Amendments protect an accused
generally against the admission of any involuntary statements, whether made in or out of
custody. Dickerson v United States, 530 U.8. 428, 433-34 (2000), A statement is involuntary
under M.R.E. 304(a) when it is “obtained in violation of the self-incrimination privilege or Due
Process Clause of the Fifth Amendment to the Constitution of the United States, Article 31, or
through the use of coercion, unlawful influence, or untawful inducement.” M.R.E. 304(a)(1}(A);
see also Articte 31(d), UCMJ (“No statement obtained from any person in violation of this
article, or through the use of coercien, unlawful influence, or unlawful inducement may be
received in evidence against him in a trial by court-martial.”). The government bears the burden
af esiablishing n confession is “the product of an essentially free and unconstrained choice by its
malcer.” United States v. Chatfield, 67 M.J. 432, 439 {C.A.A.F. 2009) (citing United States v.
Bubonics, 45 M.J. 93, 95 {C.A.A T, 1996) (quotation omitied). The voluntariness of a statement

or confession is determined by assessing the totality of the circumstances. Bubonics, 45 M.J. at
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95. Some factors considered in assessing voluntariness include physical illness or injury and
mental condition, See, e.g., Mincey v. Arizona, 437 U.S, 385, 398 (1978).

B. CSSSN Brown's Statements Allegedly Madc After the Alleged Incident
Were Involuntary and Are Thercfore Inadmissible Under M.R.E, 304 and 305

The government should be precluded from using CSSSN Brown’s statements allegedly
made after the alleged incident to servicemembers who each failed ta inform him of his Article
31(b) rights. The government cannot meet its burden to demonstrate that ETVC -, COB, and
YNCJJi} did not suspect CSSSN Brown of committing an offense before each individually
asked him cbout the alleged incident in the galley. In fact, the circumstances demonstrate that
each person knew CSSSN Brown was a suspect. ETVC- saw blood on CSSSN Brown’s
hands and on LSS2 || 2cc when he opened the door to the gallery. He knew that an
altercation had taken place, which is demonstrated by the fact that he sought to immediately
separate LSSZ- and CSSSN Brown.

After escorting CSSSN Brown to the chicf's quarters, ETVC [ woke up COB and
presumably briefed him on the situation. COB's knowiedge of the incident is apparent from the
instructions he provided to YNC [} to stay in the room with CSSSN Brown. The
circumstances demonstrate that all three servicemembers requesting incriminating information
knew, or reasonably should have known, that CSSSN Brown was a suspect. CSSSN Brown
should have, therefore, been read his Article 31(b} nghts. CSSSN Brown was never informed of
the nature of the accusation against him, and he was never told he had a right to remain silent. As
such, any statements solicited by the three servicemembers are inadmissible.

For these statements to be edmissible against CSSSN Brown, the government must also
prove that the servicemembers interrogating or requesting statements were not participating in

disciplinary investigation or inquiry. Again, the circumstances show that the individuals
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questioning CSSSN Brown were not doing so for any reason other than to get information about
an apparent crime. Each person sitting in the room with CSSSN Brown outranked him. Like the
military questioners in United States v. Swift, 53. MLJ. 439, 446 (C.A A F. 2000), the questioning
was done by military superiors in CSSSN Brown’s immediate chain of command. The is a
“strong presumption,” that the COB and the other servicemembers were questioning CSSSN
Brown as part of a disciplinary investigation. Good, 322 M.J. at 108. The COB, the senior
enlisted on the _, inquired about what happened and why. During his interview with
NCIS, YNC- stated that when COB came back to the chief’s quarters later, he asked
CSSSN Brown, “Why'd you do it?” The questions asked, coupled with the fact that CSSSN
Brown was forced to remain in the chief’s quarters with four senior servicemembers, is evidence
of disciplinary inquiry.

Finally, CSSSN Brown's responses were involuntary due to the circumstances of the
interrogations, his junior status, and his deteriorating mental status. CSSSN Brown is Seaman
who is trained to cooperate and respond to his superiors. While on deployment, he suffered
physical injurics_ and disptayed signs of mental health issues, His command
wes tracking his physical and mental wellbeing because they were concerned. The concern for
CSSSN Brown’s physical and mental wellbeing cumulated in the decisicn to remove him from
the submarine as soon as possible. On top of his already fragile mental statement, CSSSN Brown
was in a graphic physical altercation when COB and the three chiefs initiated their questioning.
CSSSN Brown sat in the chief’s quarters expressionless. CSSSN Brown’s mental and physical
state, rank, and guestioning from multiple superiors-——some in his direct chain of command—are

factors that demonstrate his responses were involuntary, CSSSN Brown’s responses to his
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superiors’ questions were not a product of an essentially free and unconstrained choice by its
maker, and are therefore inadmissible.
5. Evidence

The accused offers the following in support of this motion:

Enclosure A: NCIS Results of Interview of ETVC did I Aug I8
Enclosure B: NCIS Results of Interview of YN dtd 13 Sep 18

Enclosure C: Government Notice Pursuant to M.R.E. 404(b) dtd 10 May 19
Enclosure D: NCIS Results of Interview of LCD dtd 21 Sep 18

Enclosure E: NCIS Results of Interview of ETN2 dtd 02 Aug 18

6. Oral Argument

The accused does desire to make oral argument on this motion.
7. Witnesses

The defense formally requests the government to produce for testimony the following
witnesses who are relevant and necessary to the resolution of this motion. Eech of the requested
witnesses took or witnessed staternents made by the accused during the relevant time peried and
can describe the facts and circumstances of the interrogations, including, but not limited to,
whether the questioning was done for a disciplinary or [aw enforcement purpose and whether the
accused was provided an Article 31(b) rights advisement.

A ETVC

B. YNC

C. Chicf of the Boat, , in July 2018 (NFI).
8. Reliefl Requested

The defense respectfully requests this court to suppress the statements made after the
alleged incident in the galley on 30 July 2018 in viclation of the 5 Amendment to the United

:“:tates Constitution and Article 31, Uniforrn Code of Military Justice.
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LCDR, JAGC, USN
Defense Counsel

CERTIFICATION OF SERVICE

A true copy of this motion was served on the court and trial counsel via e-mail on 21 June 2019,

B. M, DAVIS
LCDR, JAGC, USN
Defense Counsel

APPELLATE EXHIBIT_ |V
PAGE ¥ OF__ 1
APPENDED PAGE_____




NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNITED STATES
GOVERNMENT RESPONSE TO
v, DEFENSE MOTION TO SUPPRESS
ACCUSED'S STATEMENTS
MICAH J. BROWN
CSSSN/E-3
USN 18 June 2019

I. Nature of Motion.
Pursuant to Rules for Court-Martial (R.C.M.} 905({b), 905(d), 906(b)(13) and Military

Rules of Evidence (M.R.E.) 304(f}(6), the United Siates objects to the Accused’s Motion to
Suppress and requests this Court find that the statements made by the Accused to YNC [
and CS 1|}, prior to any questioning by the Chiel of the Boat, are admissible as they were
voluntary, not the product of an interrogation, and in some instances, Spontaneous.
2. Statement of Facts.

a. On the moming of 30 Jun 2018, YNC - was asleep in his rack, adjacent to the

Chief's Quarters onboard || (Dcfense (Def) Enclosure (Encls.)

Bat2,97)

b. _was underway at the time. (Gov. Encls. 6 a1 2,§ib.)

c. YNC[JJJ} =5 awoken by the Chief ofthe Boat (COB} and guided to the Chief's
Quarters. (Def. Encls, B at 2, §7.)

d. The COB informed YNC- “I need you in here,” but provided no explanation why.

(Del. Encls, B at 2, 17.)
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e. YNC|JJi sew the Accused soaked in blood. (Def. Encls. B at 2, 17.)

f. The COB exited the Chief's Quarters “without providing any mmover, guidance or
explanation, as to what had occurred.” (Def. Encls, B at 2, 7.)

g. YNCJJ hzd no information about the situation or the assault that had taken place.
(Def. Encis. B at 2, 7.}

h. YNC il inquired if the Accused was ok and asked the Accused what happened. (Def.
Encls. Bat 2,97}

i. Afier initial silence, YNC [JJj made additional inquiries to determine if the Accused
was hurt. (Def Encls. Bat2,97.)

j- The Accused then responded by stating “it’s not me. It’s [the Victim’s] blood. [’ve only
got a small cut.” (Dell Encls. B at 2, 17.)

k. YNC[JJJi] then believed that a mechanical aceident had occurred based upon his
observations of the Accused and the lack of anybody teliing YNC [l otherwise.
{Def. Encls. Bat 2,97.)

1, The Accused continued by stating words to the effect of I punched him, I just kept
punching him.” (Def. Encis. B at 2, 7.)

m. Without prompting, the Accused mutiered to himself words to the effect of “I hope he’s
ok. [ don’t know why 1 did that I just need to go home.” {Def. Encls. B at 2, 19.)

n. CPOJJJlj and SCPO [ entered the Chief's Quarters and YNC [l s¢t to work
cleaning the Accused with paper towels. (Def Encis. Bat2,97.)

o. SCPO [ then informed YNC ] of the assault. (Del. Encls. Bat 2,97.)

p. Shortly thereafler, the COB retumned to the Chief’s Quarters and asked the Accused

“Why'd you do it?” (Def. Encls. B at 2, 97.)
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The Accused said, “I don’t know. ! just don’t know. I told you I needed to get off this
boat.” (Def, Encls. B at 2,97.) ’

Though YNC [l could not recall when during the interaction it occurred, at one point
the Accused said “[the Victim] came in talking shit about how I was trying to tap, and the
next thing I know ['m just hitting him.” (Def. Encis. B at 3, JL1.)

At no point did ETVC[JJJJJj 2sk the Accused any questions. (Def. Encls. A.)

YNCJl is vot in the Accused’s immediate chain of command,

. CSI|J 52w the Accused in the pantry aboard the ||| ] JBES. 2pproximately five

minutes before the assavlt on the Victim. {Gov. Encls. 5at 1, 92.)

. CSI|JJi) asked the Accused as to his well-being and saw no signs that an assault was

imminent. (Gov. Encls, 5at1,92.)
. CSIl went to his rack and was about to go to sleep when he heard a loud request for

medical assistance. {Gov. Encls. 5 at |, §2; Gov. Encls. 6 at 1, J1a.}

CSI ] heard there had been a fight between the Victim and the Accused and there
was a large amount of blood. {Gov. Encls. | at 1,92; Gov. Encls. 6 at {,91a.)

CS!- went to the Chief s Quarters, where he briefly talked with the Accused. (Gov.
Encls. i at 1, §2; Gov. Encls. 6 at 1,91b.)

CS! [l asked the Accused what happened and the Accused replied he was “tired of
taking shit from people.” The Accused also said that he had told people he needed to get

off the boat, but that they were not lisiening, or words to that effect. (Gov. Encls. 1 at 1,

92; Gov. Encis. 6 at 1,11b.)
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aa. CS1 [l expivined to the Accused that efforts were being made o get him off the boat,
but that it could not happen immediately as the boat could not just surface and let him off
while they were in the middle of the mission. (Gov. Encls. 6 at 2, {1b.)
bb. CSI [l asked why the Victim had been the target and the Accused responded by
saying the Victim had asked, “I heard you were trying to tap?” CS1 i ther heard the
Accused say, “he just had to be the example.” {Gov. Encls. | at 1, 2; Gov. Encls. 6 at 2,
qib.)
cc. CS1 ] had not been ordered by anyone to speak with the Accused and he was not
interviewed as part of the internal preliminary investigation. (Gov. Encls. 6 at 2, §lb.)
dd. CS1 i}’ purpose in speaking to CSSN Brown was not for any Jaw enforcement or
disciplinary reason, but simply because he was curious as to what happened in the galley
as he was the senior CS onboard at the time. (Gov. Encls. 6 at 2, J1b.)
ee. After speaking with the Accused, CSI1 [ then left Chief's Messand went 1o the
Wardroomn where HM | [ 25 tending to the Victim. (Gov. Encls. 6 at 2,
Tib.)
3. Burden,
The United States has the burden of proof by a preponderance of the evidence. Mil. R,
Evid. 304(£)(6).

4, Discussion.

A Article 31{b)} warnings are only required if four textual predicates are met.

Article 31(b), UCM], siates that no person subject to the Code may:

interrogate, or request any statement from an accused or a person suspected of an offense
without first informing him of the nature of the accusation and advising him that he does
not have to make any statement regarding the offense of which he is accused or suspected
and that any statement made by him may be used as evidence against him in a trial by
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court-martial.
United Siates v. Cox, No. 201700197, 2018 CCA LEXIS 523, at *12 (N-M Ct. Crim. App. Nov.
1, 2018) {(quoting Article 31(b), UCMJ). Article 31(h) warnings are reguired when:
(1) a person subject to the UCMYJ, (2) interrogates or requests any statement, (3) from
an accused or person suspected of an offense, and (4) the statements regard the offense

of which the person questioned is accused or suspacted.

United States v. Jones, 73 M.). 357,361 (C.A.AF.2014).

B. Article 31(b} warnings are only required if the questioner is “interrogating’™ or
“requesting a statement” from the suspect.

“Mil R. Evid. 305(h)(2) defines *interrogation’ as “any formal or mformal questioning in
which an incriminating response cither is sought or is a reasonable consequence of such
questioning.”” United States v. Maza, 73 M.J. 507,519 (N-M Ct. Crim. App. 2014).
“[I]nterrogation involves more than merely pufing questions to an individual” United States v.
Traum, 60 M.J. 226,229 (C.A.AF. 2004). Furthermore, “[{CAAF] has repeatedly affirmed that
spontaneous statements, although possibly incriminating, are not within the bounds of Article 31,
UCMI.” United States v. Kerns, 75 M.J. 783, 790 (A.F. Ct. Ccim. App. 2016) (citing (/nited
States v, Lichtenhan, 40 M.J, 466, 470 (C.M. A, 1994); United States v. Vitale, 34 M.J. 210,212
{C.M.A. 1992)).

“Because the mandatory exclusion of statements taken in violation of Article 31(b),
UCM], is a severe remedy, [CAAF] has interpreted ‘the second textual predicates—interrogation
and the taking of ‘any’ statement—in coatext, and in a manner consistent with Congress’ intent
that the article protect the constitutional right against self-inccimination.” /d. {(quoting United
Siates v, Cohen, 63 M.J, 45,49 (C.A AF. 2006)). “Under Article 31(b)’s second requirement,
rights warmings are required if “the person conducting the questioning is participating in an

official law enforcement or disciplinary investigation or inquiry,’ . . . as opposed to having a
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personal motivation for the inquiry,” Jd. (quoting United States v. Swift, 53 M.J. 439, 446
(C.A.AF. 2000)); see aiso United States v. Price, 44 M J. 430, 432 (C.A.AF. 1996). “This ‘is
determined by assessing all the facts and circumslances at the time of the interview to determine
whether the military questioner was acting or could reasonably be considered to be acting inan
official law-enforcement or disciplinary capacity.” /d. {quoting Cohien, 63 MJ. at 50).
“[Where the questioner is not acting in a law enforcement or disciplinary capacity, rfighis
warnings are generally not required, because “mililary persons not assigned to investigate
offenses, do not ordinarily interrogate nor do they request statements from others accused or
suspected of crime.”™ Cofien, 63 M.J. at 49-50 (quoting United States v. Loukas, 29 M.J. 385,
388 (C.M.A. 1990)}. “In interpreting Article 31(b}, [CAAF] has recognized the difference
‘between questioning focused solely on the accomplishment of an operational mission and
questioning to elicit information for use in disciplinary proceedings.” United States v. Ramos,
76 M.J. 372,376 {C.A.AF. 2057) (quoting Cohen, 63 M.J, a1 50). “Where there i3 a mixed
purpose behind the questioning, the matter must be resolved on a case-by-case basis, looking at
the totality of the circumstances, including whether the questioning was ‘designed to evade the

accused’s constitutional or codal rights,” Jd.

C. Article 31(b) warnings are only required if the accused is suspected of an offense.

“Whether a person is a suspect is an objective question that is answered by considering
all the facts and circumstances at the time of the interview to determine whether the military
questioner believed or reasonably should have believed that the servicemember committed an
offense.” United States v. Brisbane, 63 M.J. 106, 113 (C.A.AF. 2006) (quoting United States v.

Swift, 53 M.J. 439, 446 (C.A.AF, 2000)}.

Though the ultimate inguiry is objective, “the military judge need not ignore the
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fquestioner’s] subjective beliefs.” United States v. Neiman, No. NMCCA 201500119, 2016
CCA LEXIS 435, at *18 (N-M Ct. Crim. App. July 26, 2016), aff d, 2017 CAAF LEXIS 101
(C.A.AF., Feb. 13,2017). In some cases, “a subjective test may be appropriate.” Muirhead, 51
M.J. at 96. “[T]hat is, we look at what the investigator, in fact, believed, and we decide if the
investigator considered the interrogated person to be a suspect.” Id.; see also Lovely, 73 M. at
668 {“We recognize SAJJJJJjj subjective intent in questioning the appellant is somewhat relevant
to the objective question before us, as his subjective intent may help demonstrate what a
reasonable person in his situation should believe.”); Rhode Island v. fnnis, 446 U.S. 291, 30102
n.7 (1980) (“This is not to say that the intent of the police is irrelevant, for it may well have a
bearing on whether the police should have known that their words or actions were reasonably
likely to evoke an incriminating response.”),

The standard of suspicion necessary to invoke the rights advisement requirement involves
a “relatively low quantum of evidence,” but it must amount {0 “more than a hunch” that the
person committed an offense. Swifl, 53 M.). at 446. For example, simply listing someone as a
“suspect” in an investigative report does not automatically render that person a suspect lor
purposes of Article 31(b). See United Siates v. Miller, 48 M .J. 49, 53 (C.A.AF. 1998)(holding
the appeltant was not & “‘suspect” for purposes of Article 31(b) despite the fact that a military
policeman listed his name in the “victim/suspect” line of a “stat sheet” afier questioning the
appeliant in a robbery tnvestigation). Further, even if one has a motive to commit an offense,
this does not necessarily render one a suspect. See United States v. Good, 32 M.J. 105, 108
(C.M.A. 1991) (holding that the appeflant-military policeman’s supervisory special agent shouild
not reasonably have suspected him of {arceny of government funds despite the fact that he was
aware of the appellant’s serious financia! problems).

In Davis, the Court held that the appellant was not a suspect when questioned by NIS
7
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I v2s pulled out of bed by the COB, taken to the Chief’s Quarters, saw a “blood soaked
[Accused],” and was told “I need you in here” with “no expianation why.” (Encls. B at 2,97.)
Viewed objectively, a reasonable person presented with these facts would not have suspected
that the Accused had committed an offense. Indeed, YNC [JJJl] was primarily concerned with
the Accused’s physical well-being. Even after the Accused said that he was actually covered in
the Victim's bloed and not his own, YNC [l 2ssumed that there was some sort of
“mechanical accident.” And though YNC ] subjective belief that the Accused was nota
suspect of a crime is not dispositive, it is cenainly a factor this Court can consider when
answering the ultimate objective quesiion of whether the Accused should have been considered a
suspect by YNC - See Neiman, 2016 CCA LEXIS 435, at *18; see also Muirhead, 51
M.J. at 96; Lovely, 73 M.J. at 668; fnnis, 446 U.5. gt 30102 n.7.

Finally, the Accused’s reliance on the “strong presumption” regarding questioning from a
superior in the chain of command is misplaced. Se¢ United States v. Swift, 53 M.J. 439, 446
(C.A.AF. 2000) ("Questioning by a military superior in the immediate chain of command wiil
normally be presumed to be for disciplinary purposes. The presumption is not conclusive.”)
(emphasis added). YNC ] w=s not in the Accused’s chain of command at the time the
Accused made his statements, so this presumption is inapposite here. Further, evenif YNC
I 25 in the Accused’s immediate chain of command, the nature of his “questioning” and
the fact that he had no idea what the Accused had done, adequately rebuts the presumption.
YNC [l s not required to give the Accused warmnings pursuant to Article 3 i{b) so there is

no basis to suppress statements made to YNC [}

i0
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point in asking the questions was to determine what had happened in his Galley and asceniain the
condition of his own Sailors. This incident took place while the ] was at sea, so
determining what had just happened was important to the mission. To suggest that CS1 [
inquired of the Accused in some attempt o extract information for use at a court-martial or to
evade the requirements of Article 3 1{b) defies common sense. The evidence supports that CS1
I v 2s not engaging in a disciplinary or law enforcement investigation and therefore the
second textual predicate is not met.

3. The Accused’s statements are voluntary pursuznt to the Fifth Amendment.

As a preliminary matter, “[tihe sole concern of the Fifih Amendment . . . is governmental
coercion.” Colorado v. Connelly, 479 1U.5. 157, 170 (1986). Therefore, “coercive police activity
is a necessary predicaie to the finding that a confession is not ‘voluntary’ within the meaning of
the Due Process Clause . . . [Id. at 167 (emphasis added); see also Nickel v. Hannigan, 97 F.3d
403, 411, (10th Cir. 1996) (" As Connelly makes clear, [a defendant’s] mental condition, in the
absence of any evidence of police coercion, does not alone make his statements to the police
involuntary.”); United States v. Oldman, 156 F. Supp. 2d 1252, 1260 (D. Utah 2001) (“Asa
corollary to that, absent coercion, involuntariness cannot exist.”).

When evaluating the voluntariness of a statement, the Court of Appeals for the Armed
Forces reviews the totality of the circumstances to determine whether an accused’s wili was
overhorne and his capacity for self-determination was critically impaired. United States v.
Akhar, 74 M.J. 364, 403 n.24 (C_.A.A.F. 2015) {(quoting United States v. Bubonics, 45 M.J. 93,95
{C.A.AF. 1996)). Some ofthe factors taken into account include the youth of the accused, his
lack of education, or his low intelligence, the lack of any advice to the accused of his

constitutional right, the length of detention, the repeated and prolonged nature of the questioning,
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and the use of physica! punishment such as the deprivation of food or sleep. Brisbane, 63 M.J. at
114 {quoting Schneckloth v. Bustanonte, 412 U.8. 218, 226 (1973)).

The Accused’s argument that his statements should be suppressed as “involuntary”
pursuant the Fifih Amendment is based almast entirely on his supposed “deteriorating mental
state.” {Accused’s Mot. at 6.} Even assuming the Accused’s mental state was in fact “fragile,”
this falls well short of a showing of involuntariness under the Fifth Amendment. Mifler v.
Dugger, 838 F.2d 1530, 1537 (1 1th Cir.) (" Connelly makes clear that even the interropators’
knowledge that a suspect may have mentat problems does not make the suspect’s statements
involuntary unless ‘{t]he police exploited this weakness with coercive tactics’™) {quoting
Connetly, 479 U.S. at 165), cert. denied, 486 U.S. 1061 (1988). United States v. Parker, 116 F.
Supp. 3d 159, 176 (W.D.N.Y. 2015) (“Applying Connelly, courts have repeatedly rejected
arguments that a statement made in response to law enforcement interrogation is involuntary
solely due to the confessor’s diminished menta! staie, regardless of whether the mental deficit
stems from intoxication or from psychological impairments.™).

There is nothing here to suggest that YNC [l engaged in any kind of “coercive”
activity, nor does the Accused allege that he did. Without coercion, the Fifth Amendment is
simply not implicated. Indeed, Connelly is the strongest rebuttal to the Accused’s claims here.
The defendant in Connelly was sufferning from “command hallucinations” that instructed him to
cither confess to a cnme or to commit suicide. Connefly, 479 U.S. at 161. Complying with the
voices that he heard, the defendant approached law enforcement and confessed to a crime. /d. at
160. The defendant also told the officer that he had not consumed any alcohol or drugs, but that
*he had been a patient in several mental hospitals.” Jfd. The Supreme Court rejected the

contention that the confession should be suppressed solely because of the defendant’s mental

13
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state at the ime he made the confession, noting that “[o]nly if we were to establish a brand new
constitutional right  the right of'a cnminal defendant to confess to hig crime only when totally
rationai and properly motivated - could respondent’s present claim be sustained.” Jd. at [ 66.

Even if the Accused couid somehaw circumvent Connelly and its decades of progeny, his
argument based on mental fragifity would still be unavailing. Courts have repeatedly found
statements to be voluntary from criminal defendants with far lower mental capacities than the
Accused. See United States v. Dunn, 269 F. App’x 567, 572-73 (6th Cir. 2008) (voluntary
confession from defendant under the influence of Vicodin and marijuana); United States v.
Macklin, 900 F.2d 948, 950-53 (6th Cir. 1990} {finding statement voluntary by defendant with
IQ of 59; unable to read written instructions; very limited capacity to understand verbal
instructions), cert. denied, 498 U.S. 840 (1990); United Stares v. Chischilly, 30 F3d 1144, 1147-
48 (9th Cir. 1994) (valid confession by defendant with verbat IQ of 62 and functional level of
five or six year old child); State v. Camacho, 561 N.W.2d 160 (Minn. 1997) (hoiding confession
of defendant with 1Q of 79-82 voluntary, despite police threatening to “blow his head off” during
arrest, and preventing him from using the telephone, the bathroom, or eating/drinking during the
interrogation}. The Accused’s argument that his statements to YNC [JJjjj should be
suppressed as “involuntary” is meritlgss.
5. Relief Requested. The United States respectfully requests this Court deny the Accused’s
Motion to Suppress,
6. Evidence. In addition to relying on Defense enclosures, the United States provides the
following enclosures in support of this motion:

Government Enclosure 5 (Results of Interview of CS1 -).

Government Enclosure 6 (R.C.M. 701 Disclosure regarding interview with CS1 |-

14
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11. On 7 December, the Convening Authority forwarded the approved request to Naval Health
Clinic New Engiand (NHCNE).

}2. On 2] November 2018, defense submitied & second request for delay for a perod of 36 days
until 4 January 2019,

13. On 11 December 2018, defense was notified that the 706 examination could not accur until
10 Januvary 2019 and a report not generated until 19 January 2019.

4. On 11 December 2018, LT Lee submitted a request for delay, to be attributed to the

government due to their delay in convening the 706 board, unti) the results of said 706 board
were completed.

15. On 10-11 January 2019, the 706 board commenced.
16. On 19 January 2019, the results of the 706 board were sent o the defense.
17. On 23 January 2019, the Article 32 hearing was held.
18. On | March 2019, the case was referred 1o this court.
19. The government requested, and the court ordered, an armaignment for 12 March 2019.
20, Defense requested delay unti} 20 March 2019, which was epproved by the couri.
21. The wrraignment was held on 20 March 2019.
STATEMENT OF LAW
22. R.C.M.707 states, in relevant part, that “the nccused sholl be brought to trial within 120
days afier....the imposition of restraint under R.C.M. 304{a}(2)-(4)" with prierity “given to

persons in arrest or confinement.”! Furthenmare, “the right to a speedy trial is expressly
guaranteed by R.C.M, 707 and the Sixth Amendment.

23. R.C.M. 304 identifies outhorized methods of pretrial restraint, from restrictions on liberty to
pretrial confinement. Restrictions only on liberty do not trigger the speedy trial rights under
R.C.M. 707. Therefore, when reviewing 2 motion under R.C.M. 707, a couri must determine

whether an action by @ command is & restriction on liberty, restriction in lieu of arrest, or mare
severe.

24. Additionally, the Uniform Code of Military Justice {U.C.M.J.) art. 9(a), 10 1.5.C.S. §
805(a), defines arrest as "the restraint of a person by an arder, not imposed as a punishment for
an offense, directing him to remain within certain specified limits.” 1n making a determination
on when restraint is significant enough te trigger the requirements of R.C.M. 707, the Court

1 2012 MCM Rule 707
710 U.S.C.S. § B0%(a)
AE
Page2 of 7

APPELLATE Exrigir VI

PAGE__ L oF /o

AFPENDED PAGE



should look to the totality of the circumstances.® Cases addressing this issue indicate that the key
consideration is whether the purporied restriction places any realistic, significant restraint on the
liberty of the service member concemned.! “Most cases dealing with the characterization of
pretrial resiraint illusirate the difficult factual nature of determining when a form of pretrial
restraint is a restriction or merely a condition on liberty."* Courts have held the following to be
restriction in lieu of arrest sufficient to start the speedy trial clock: Requirement to remain on
installation, to depart the base only with an authorized escor, to periedically check in while of -
duty, and random non-duty check-ins by & unit.

25. In addition 1o o Sailor’s right 1o speedy trial under R.C.M. 707, there remains a
constitutional right to speedy trial. Alleged violations of such rights under the Sixth Amendment
are analyzed under the four-factor structure of Barker v. Wingo: (1) the length of the delay; (2)
the reasons for the delay; (3) whether Appellant made a demand for speedy trial; and (4)
prejudice to Appellant.” This analysis is applied where an accuser can point to some delay which
is presumptively prejudicial® A presumptive violation of R.C.M. 707 is sufficient 1o iripger the
Barker analysis and weighs in favor of the defense.”

26. “[W)here the accused has been deprived of his or her constitutional right 1o speedy trial. ..
[t]he charges must be dismissed with prejudice.” R.C.M. 707(d)(1). Here, the majority of the
Barker factors favor the Defense, warranting dismissal of all the charges and specifications.

ARGUMENT
vergment took 174 days o bring CSSSN Brown to arraipnment.

27. The speedy trial clock began to run on 30 July 18 when CSSSN Brown was held in the
chief's mess without the sbility to leave end under the direct continuous supervision of senior

servicemembers — this amounted lo pretrial restraint. CSSSN Brown's armaignment occurred on
20 March 2019 day 174.

The reasons for the 54 davs of delay invelve a failure on the part of the Government,
not CSSSN Brown, to diligently move this case toward trial ~ including, but not limited to,

the Government’s delay in preferring charges. the Government's delay in ordering an
Article 32 bhearing and the Government®s delay in processing the RCM 706 examination

reguest,

28. The defense acknowledges and accepts that delay was attributed to the defense for the
following time periods:
1. 4 October 18 to 19 November 18, a period of 46 days

¥ United Slates v. Russell, 30 MJ. 977,979, 1990 CMR LEXIS 417, *5

* United States v. Fujiwarn, 64 M.J 633, 701 {(A.F Ct, Crim. App. 2007)

* United States v. Muniz, No. ARMY 20000668, 2004 CCA LEXIS 384, at #19 {A. C1. Crim. App. Mar. 25, 2004)
§ Andrews v. Heupel, 29 M.J. 743, 745, 1989 CMR. LEXIS 919, *1

7 Borker, 487 LS. at 530,

% Jd: United States v_Patterson, 2017 CCA LEXIS 437, 410,

? United Siates v. Donylo, 73 M 1 183, IBS (C.A.A.F. 2014)
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2. 18 Januaory 19 to 23 January 19, a perod of 5 days
3. 12 March 19 to 20 March 19, a period of 8 days.

This amounts to & {otal 59 days of delay atiributed to the defense.

29. Drespite having witness statements (including the complaining witness® statement) and
medical documentation, the Government waited 26 days to prefer charges in this case, Even afier
preferral, the government waited an additional 33 days of delay before scheduling the Article 32,

30. Although the defense submitted requests for delay which encompass 20 November 18
through 4 January 19 (45 days of delay), this period of time should not be excludable nor
ettributed to the defense. The Convening Authority sat on & request for a 706 examination for
CSSSN Brown while he sat in pretrial confinernent in a civilian facility for 11 deys before the
first action was taken, Then the Convening Authority waited another 31 days before forwarding

the request to NHCNE. NHCNE responded swiftly stating they would not be nble conduct the
evaluation for 30 days.

31. There are numerous facilities in which the Convening Authority could have sent CSSSN
Brown to ensure his case was not delayed any further such as Maryland, Jacksonville, Great
Lakes, Califomnia but they did not. CSSSN Brown just sat in pretrial confinement in a civilian

facility nwaiting his day in court because the Government mode conscious decisions to drug its
feet.

32, Furthermore, the 705 board was ineffective as the board members told CSSSN Brown that
the information he provided would not be held canfidential. The purpose of the 706 examination
is to determine whether (1) he suffered from any mental disease or defect that would preclude
him from sppreciating the nature and quality of wrongfulness of his actions and {2) whether he is
presently suffering from o mental disease or defect that would hinder his ability to understand the
nsture of the proceeding and assist in his defense. Since CSSSN Brown was toid that his
communications would not be canfidential, he was unable to provide all the necessary
information needed and therefore the results of the 706 board are to some extent, uscless.

33. After the Article 32 report was received, despite being on notice about potential speedy trial
issues, the government stil} waited another 24 days to refer charges. The Government took its
time at every stage in the court martial process and as a result, CSSSN Brown was denied a
Constitutions) right. -

The fact that CSSSN Brown did not demand speedy trinl does not signify that his right to

one was not violated

34. Although CSSSN Brown did not demand speedy irai, the government still maintains an
obligation to enswre swift administration justice. Barker emphasizes that while a defendant’s
assertion of, or failure to assert, his right to a speedy trial is one of the fictors to be considered in
an inquiry into the deprivation of such a right, the primery burden remains on the courts and the

AE
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prosecutors to assure that cases are speedily brought to trial.'® Additianally, the right to a speedy
trial is guaranteed through R.C.M. 707 and the Sixth Amendment. Each factor is related to the
other and must be considered together with such other circumstances as may be relevant.!!

CSSSN Brown has suffered personal end professional prejudice

35. The Supreme Court has established that following the test for prejudice in the speedy trial
context: . .

Prejudice, of course, should be rssessed in the light of the interests of defendants, which the

speedy trial right was designed to protect. This Court has identified three such interesis: (i) to
prevent oppressive pretrial incarceration; (it) to minimize anxiety and concemn of the accused;
and (iii) to limit the possibility that the defense will be impaired. OF these, the most serious is

the last, because the inability of a defendant adequately to prepare his case skews the fairness
of the entire system.

Mizgaia, 61 M.J, 122,129 (C.A.AF. 2005} (quoting United States v. Barker, 407 U.S. at 532
{footnote amitled)).

36. The prejudice CSSSN Brown suffered is self-evident ~ he has been confined for 326 deys.
Despite the fact thot he is facing charges of attempted murder, in pretral confinement ina
civilian facility, in solitary confinement at this facility, the government did not act with any sense
of urgency to get this case to trial in 8 reasonable manner.

37. CSSSN Brown was placed into pretrial confinement on 16 November |8 due to an afleged
incident with another inmate. CSSSN Brown was supposed to be in solitary confinement for 20
days {ending on 6 Dec 18) but due to the other inmate threatening CSSSN Brown, he was told he
had to remain in solitary confinement. CSSSN Brown filed requests and complaints to his
Commanding Officer to be moved to a military facility so that he did nat have to unnecessarily
endure solitary confinement but all efforts were met with repented denials.

38. Despile having the ability to move CS55N Brown to a location where he could be safe and
not subjected toF for an indefinite period time, the Convening
Authority did nothing. The Convening Authority did nothing to move his case forward end did
nothing to ensure his mental and emotional health were not compramised during this time which

jeopardizes his case. CSSSN Brown remained in solitary confinement until 1 May 2019 166
days.

39. There are significant periads of time where the government just did not do enything. The
government failed CSSSN Brown and as such he suffered personal and professional prejudice.
This case impacted every aspect of his life, caused him embarrassment and shame in his personal
refationships, coused him to miss significant moments within the life of his family, deprived him

19 Barker 407 U.S. ut 515.
1,
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of the ability to , damaged his ability to advance as a Saifor in the U.S.
Navy, and mosl importantly, deprived him of his freedom.

40. The majority of the factors weigh heavily in favor of the defense. CSSSN Brown has spent
326 days in jail as of the filing of this motion. Of the 326 days, the povernment dragged its faet
and did nothing to expedite this process for 155 days, That is almost half the amount of time
C3SSSN Brown was confined - that is not reasonable diligence. “The remedy for an Article 10
violation must remain dismissal with prejudice of the affected charges [...] where the

circumstances of delay are not excusable {...] it is no remedy to compound the delay by starting
ali over.” Kossman nt 262,

RELIEF REQUESTED

41. The Defense respectfully requests this Court dismiss all charges and specifications against
CS8SSN Brown due to jack of speedy trial pursuant to the Sixth Amendment and RCM 707.

Respectiully submitied,

8. Y. WILLIAMS
LT, JAGC, USN
Attachments:
Enclosure P: Charge Sheet prefecred on 30 Aug 18
Enclaosure Q: Statement of ETVC did 30 Jul 18

Enclosure R; Statement of ETVSA
Enclosure S: Statement of EMN2
Enclosure T: Siatement of C83
Enclosure U: Statement of EMN2
Enclosure V: Statement of MMN1
Enclosure W: Statement of ETN2
Enclosure X: Statement of ETV3
Enclosure Y: Statement of MMW }
Enclosure Z: Results of interview with CS§3
Enclosure A: Results of Interview with ETVC
Enclosure AA: Results of Interview with EMNZ
Enclosure AB: Results of Interview with EMN?2
Enclosure AC: Results of Interview with MMN1
Enclosure E: Results of Interview with ETN2 did 2 Aug 18%
Enclosure AD: Results of Interview with ETV3 dtd 31 Jul 1B

Enclosure AE: Results of Interview with LSS2 dtd 1 Aug I8 (w'enclosures)
Enclosure AF: Memorandum of Initial Review Officer dtd 3 August 18

dtd 30 Jul 18

dtd 30 Jul 18

dtd 30 Jul I8

dtd 30 Jul 18

dtd 30 Jul 18

dtd 30 Jul I8

dt<t 30 Jul 18

did 30 Jul 18

did 31 Jul 18

dtd | Aug 18"

did 2 Aug 18"
dtd 31 Jul 18
dd 2 Apg 18H

i Although dated 1 August |8, ihe interview was conducted on 31 July 18
* Alihough dated 2 August 18, the interview was conducted on 31 July I8
" Alhough dated 2 August |8, the mterview was condugted on 31 July (8.
¥ Alihough dated 2 August 1B, the inierview was conducted on 31 July 18,

AE
Page 6 of 7
APPELLATE ExpiBiT_Y !

PAGE_ (& OF__Ip

APPENDED PAGE



Enclosure AG: Request for Counsel dtd 7 Sep i8

Enclosure AH: Appointment of Prefiminary Hearing Officer dtd 24 Sep 18
Enclosure Al: Defense Request for Delay of Article 32 dtd 27 Sep 18

Enclosure AJ: Approval of Delay Request did [ Oct 18

Enclosure AK: Request for RCM 706 inquiry dtd 7 Nov 18

Enclosure AL: Order for RCM 706 inquiry dtd 20 Nov 18

Enclosure AM: Email thread subject titie * 706 Status ICO Brown'

Enclosure AN: Email thread subject title ‘Request for RCM 706 Inquiry Signed’
Enclosure AD: Request for delay of Arlicle 32 hearing dtd 21 Nov 18

Enclosure AP: Email thread subject title ‘RCM 706 Order for Competency and Mental
Responsibility’

Enclosure AQ: Request for delay of Adicle 32 dtd 11 Dec 18

Enclosure AR: TC Endorsement of 3 Continuance [CO Brown ditd 12 Dec 18
Enclosure AS: Email thread subject title ‘Art. 32 Extension Request- US v, Brown’
Enclosure AT: Preliminary Hearing Officer’s Report dtd 4 Feb 19

Enclosure AU: Complaints of Wrang Under Article 138 dtd 31 Ion 19 {w/encis)

I cerlify that ! have served o rue copy via e-mail of the above on the court and trial counsel on 21
June 19,

S, Y, WILLIAMS
LT, JAGC, USN
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On 30 August 2018, the United States preferred charges against the Accused. (Def. Encls.
P at 1.) On 24 September 2018, a preliminary hearing officer was appointed for an
Article 32 hearing scheduled for 4 October 2018. {Def. Encls. AH at 1.)

On 27 September 2018, LT Sahar Jooshani, Detailed Defense Counsel, submitted the first
request for a continuance to last from 4 October 2018 until 29 November 2018 given the
“serious™ and “complex™ “nature of the offenses.” Defense Counsel stated in the request
that any delay would be atiributable to the Defense.(Def. Encls. Al at 1.)

On 27 September 2018, the United States endorsed Defense’s first motion for
continuance. (Government (Gov.} Encls, 11 at i.)

. On 1 October 2018, the Convening Authority approved Defense’s delay request of the
Article 32 io last from 4 Ociober 2018 to 29 November 2018 and attributed the delay to
the Defense. (Def. Encls. AJ. at 1.}

. On 4 October 2018, the previously requested period of excludable delay began. (Def.
Encls. Al at 1.)

On 7 November 2018, the Defense requested an R.C.M. 706 board for the Accused. {Def,
Encls. AK. At 1.}

On 13 November 2018, the Convening Authority received both the Defense R.C.M. 706
request and the Tnal Counsel’s endorsement of said request.(Def. Encls. AT at 16.)

. On 20 November 2018, the Convening Authority issued the order for an R.C.M. 706
examination. (Def. Encls. AL at 1.)

On 21 November 2018, Trial Counsel was informed that the previously detailed Defense

Counsel was being replaced by two new counsel. {Def Encls. AT at 16.)
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m. On 2] November 2018, LT Robin Lee, one of the new Detailed Defense Counsel,
submitted a second request for a continuance of the Article 32 hearing until 4 January
2019, again due to the “serious and complex nature of the allegations.” Defense Counsel
stated in the request that any delay would be atiributable to the Defense. {Def. Encls. AQ
at].)

n. On 26 November 2018, the Trial Counsel erdorsed the Defense’s second request for a
continuance. (Gov. Encls. 12 at 1.}

0. On 27 November 2018, the Trial Counsel informed new Defense Counsels of the pending
R.C.M. 706 request. {Def. Encls. AN. at 1.}

p. On 27 November 2018, the Convening Authority approved the Defenrse’s second
continuance request of the Article 32 to last from 29 November 2018 10 4 January 2019
and atiributed the delay te the Defense.{Gov. Encls. 13 at 1.}

q. On 7 December 2018, the Convening Authority forwarded the approved request foran
R.C.M. 706 board to the legal department of Naval Health Clinic New Engiand
{(NHCNE). (Def. Encls. AT at 16.)

r. On 10 December 2018, the NHCNE legal department informed the Convening Authority
that the two doctors qualified to convene the board could not do so uatil 10-11 January
2019. (Def. Encls. AP at 1.}

5. On |1 December 2018, LT Robin Lee, Defense Counsel, submitted a third request for a
continuance, asking that the Anicle 32 hearing be delayed until the R.C.M. 706 board
was completed. This time, the Defense asked that the delay be atiributable to the United

States. {Def Encls. AQat2))
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t. On 12 December 2018, the Trial Counsel endorsed the Defense’s third request for a
continuance, but specifically requested Lhat the delay be attributed to the Defense, {Def
Encis. AR at 1.)

u. On 28 December 2018, the Convening Authority approved the Defense’s request for a
third continuance to last from 4 January 2019 until 28 January 2019 and attributed the
delay to the Defense. (Gov. Encis. 13 at2.)

v. On 10 January 2019, the R.C.M. 706 board convened and lasted two days. (Def. Encls.
AXatl)

w. On 18 January 2019, the results of the R.C.M. 706 board were sent to the Defense.(Def.
Encls. AX at |.)

x. On 23 January 2019, the Article 32 hearing was held, thereby ending the period of
excludable delay that began on 4 October 2018, (Def. Encls. ASat 1.)

y- On 7 February 2019, the Preliminary Hearing Officer issued his report. (Def. Encls. AT
atl.)

z. On 11 March 2019, LCDR Davis, Defense Counsel, submirted a fourth reguest for a
continuance, this time to this Court, seeking a delay of the amaignment from 12 March
2019 until 20 March 2019. (Gov. Encls. 14 at 1))

aa. On 12 March 2019, this Court granted the continuance and ordered the delay be
attributable to the Defense. {Gov. Encls. 14 at 1))

bb. On 20 March 2019, the Accused was arraigned. (Gov. Encls. 15 at 1.)

cc. Intotal, 233 days passed from the Accused’s initial confinement ad his arraignment,

(Gov. Encls. 15 at 2,)
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dd. A total of 120 days of excludable delay was granted by the Convening Authority and this
Court. (Gov. Encls. 15 at 1.)
ge. Therefore, the R.C.M. 707 clock was stopped on day 113. (Gov. Encls, 15at2.)

3. Burden. The United States has the burden of persuasion on motions alleging a denial of the

right to speedy trial under R.C.M 707. R.C.M. 205(c)(2)(B).

4, Discussion.

A R.C.M. 707 is not violated if an accused is arraigned under 120 days.

R.C.M. 707 states that, a military “‘accused shall be brought to trial within 120 days after
the eartier of: (1) preferral of charges; (2) the imposition of restraint under R.C. M. 304(a)(2)<4);
or (3) entry on aclive duty under R.C.M. 204.”" United States v. Wilder, 75 M.J. 135, 138
(C.A.AF. 2016) {quoting R.C.M. 707(a)). “A failure to comply with this rule will result in
dismissai of the affected charges.” United States v. Patterson, No. 201600189, 2017 CCA
LEXIS 437, at *5 (N-M Ct. Crim. App. June 26, 2017) (quoting R.C.M. 707(d)).

R.C.M. 707(c) addresses excludabie delay:

All periods of time during which appellate counts have issued stays in the

proceedings, or the accused is absent without authority, or the accused is

hospitalized due to incompetence, or is otherwise in the custody of the Attorney

General, shall be excluded when determining whether the period in subsection {a)

of this rule has run. A/ ather pretrial delays approved by a military judge or the

convening authority shall be similarly excluded.
R.C.M. 707{c) (emphasis added).

“The threshold requirement for excluding any period of time from speedy trial
accountahility under R.C.M. 707(c) is whether a delay was in fact granted by a person authorized
to grant such a delay.” United States v. Arab, 55 M.J. 508, 512 (A. Ct. Crim. App. 2001). “Prior

to referral, a convening authority may grant a requested delay. R.C.M. 707(c)(1). After referral, 2
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military judge may grant a requested delay.” Id.; see alvo United States v. Lazauskas, 62 M.).
39,4142 (C.A.AF. 2005).

The discussion following R.C.M. 707(c) indicates that “[t]he decision to grant or deny a
reasonable delay is a matter within the sofe discretion of the convening authority or a military
judge, and should be based on the facts and circumstances then existing.” United States v.
Kirkien, No. 95 00488, 1995 CCA LEXIS 476, *4 (N-M Ct. Crim. App. Oct. 31, 1995)
{emphasis added). The discussion section of R.C.M. 707(c) also gives several exampies of
“reasons to grant a delay”:

time to enable counsel to prepare for trial in complex cases; time to allow

examination into the mental capacity of the accused; time to process a member of

the reserve component to active duty for disciplinary action; time to complete other
procecdings related to the case; lime requested by the defense; time to secure the
availability of the accused, substantial witnesses, or other evidence: time to obtain
appropriate secunty clearances . . .; or additional time for other good causes.
United States v. Melvin, No. ACM 37081, 2009 CCA LEXIS 82, *19-21 {A_F. Ct. Crim. App.
Mar. 4, 2009) {quoting R.C.M. 707(c)}.

B. The United States did not violate R.C.M. 707.

l. Excludabie delay was granted by persons authorized to grant such delavs.

As a preliminary matter, the Accused omits a large chunk of excludable delay—that he
agreed to—from his calculation. (Accused’s Mot. at 3-4,428.) The Accused “acknowledges ad
accepls™ delay from 4 October 2018 to 19 November 2018, a period of 46 days. (Id.) First of
all, his initial contineance request encompassed the period from 4 October 2018 to 29 November
2018, which is a period of 56 days. Secondly, the Accused also submitted a second continuance
in which he consented to excludable delay from 29 November 2018 to 4 January 2019, a period
of 36 days. So from the outset, the Accused has omitled an additional 46 dnys of excludable

delay from his calculation. To justify this, the Accused argues that the “Government made
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conscious decisions to drag its feet.” (Accused’s Mot. at 4, §31.} But there is no authority for
the argument that this Court can “un-grant” delay that has already been excluded by the
Convening Authority, particularly when the Accused himself asked for and consented io the
delay. There is no basis in fact or law for the Accused’s argument, and this Court should not
adopt this calculation. When one subtracts the additional 46 days of excludable delay that the
Accused omitted from the overall time period between confinement and arraignment, the number
drops from the Accused’s proposed 174 to 128.

Even if the Accused had not consented to these additional 46 days of excludable delay, it
would not matter, because the Convening Authority declared them as such. Based on the plain
text of R.C.M. 707(c), if a convening authority or military judge approves a “pretrial delay,” then
it “shall be similarly excluded.” R.C.M. 707(c). There is no mechanism in the Rule to challenge
either a convening authority or military judge’s determination that a delay is excludable. To
conciude otherwise would require ignoring the plain text of the Rule, something CAAF has
declined to do in simifar contexts. See Wilder, 75 M.J. at 138 (applying the plain text of R.C.M.
707 in overruling previous case that contradicted that Rule).

For this reason, the Accused’s argument regarding the period from 4 January 2019 to 23
January 2019 is also unavailing. It does not matter if the Accused did not consent to the delay.

[t only matters ifa party with authority deemed the delay excludable. See Lazauskas, 62 M.J. at
41 (“1t does not matter which party is responsible [ for the delay].™). Per R.C.M. 707(c), “[pirior
to referral, a convening authority may grant a requested delay.” 4rab, 55 M.J. at 512.

Since 30 July 2018, the Accused submitted three continuance requests to the Convening

Authority, on 27 September 2018, 21 November 2018, and 11 December 2018. Trial Counsei

endorsed these requesis. The Convening Authority granted these requests attributed the periods

IR
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as excludable delay. Taken together, the period of excludable defay granted by the Convening
Authority spanned from 4 October 2018 to 23 January 2019: 111 days.

The Accused also requested exciudable delay from this Court. “After referral, a military
judge may grant a requested delay.” Arab, 55 M.J. at 512. On 1! March 2019, the Accused
submitted a motion for a continuance of arraignment to last until 20 March 2019. This Court
approved this continusance on 12 March 2019, and thus granted a tota! of 9 days excludable
delay.

The Accused has not alleged that the Convening Authority or this Court were not
authorized to issue excludable delays or continuances. As such, for the 233 days from 30 June

2018 10 20 March 2019, 120 days are exciudabje. There has been no viclation of R.C.M. 707.

2. The Convening_Authority did not abuse his discretion in ordering
excludable delay.

Even if there were a mechanism to challenge a convening authority’s prant of excludable
delay in R.C.M. 707, here, there was no abuse of discretion.

“Under R.C.M. 707(c), all pretrial delays approved by the convening authority are
excludable so long as approving them was not an abuse of the convening authority's discretion.
It does not matter which party is responsible.” Luacauskas, 62 M.J. at 4] (C.A.AF. 2005); see
aiso Arab, 55 M.J. at 512 (“The second issue is whetber granting the delays constituted an abuse
of discretion.”). An abuse of discretion calls for “more than a mere difference of opinion.”
United States v. Wicks, 73 M.]. 93, 98 (C.A.AF. 2014); see also Rolen v, Hansen Bev. Co., 193
F. App’x 468, 472 (6th Cir. 2006) (“The abuse of discretion standard is highly deferential.”). A
convening authority's decision to grant excludable delay is not an abuse of discretion so long as
it “was not arbitrary or clearly unreasonable under the circumstances.”" United States v. Lane,

ACM 529537, 1999 CCA Lexis 3, *2 {AF. Ct. Crim. App. Jan. 14, 1999). “[I)n the absence of
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an abuse of discretion by the officer granting the delay, there is no violation of R.C.M. 707
Lazauskas, 62 M.J. at 41,

Far from engaging in an “arbitrary or clearly unreasonable” decision under the
circumstances, the Convening Authority adhered to guidance in R.C.M. 707(c) by declaring
periods of excludable delay for circumstances specifically mentioned in the Discussion section,
such as allowing Defense Counsel “to prepare for irial in {a] complex case,” allowing
“examination into the mental capacity of the Accused,” and “time requested by the defense.”
See Melvin, 2009 CCA LEXIS 82, at *19-21.

The Accused asserts that the Convening Authority’s supposed lack of promptness in
ordering a R.C.M. 706’ hearing is grounds for un-granting the period of excludable deiay. This
argument is unavailing. See United States v. Worlds, No. 20150134, 2017 CAA LEXIS 621, at
*7 (A. Ct. Crim. App. Sept. 22, 2017} (military judge did not err when decming a period of 65
days excludabie for the completion of an R.C.M. 706 board even though “more than two months
was not optimum.”); see also United States v. Thompson, 46 M.J. 472,475 (C.A.A.F. 1997)
(noting “no reason {o grant the defense a windfall from a claimed violation of R.C.M. 707 that
the defense itself occasioned™).

The Accused’s R.C.M. 707 motion fails given 1) he cannot prove that the exciudable
delay was issued by someone not authorized under R.C.M. 707(c), and 2) he has not alleged and
fails to prove that the Convening Authority abused his discretion in granting the various periods

of excludable delay. There was no violation of R.C.M. 707.

' The Accused aiso asserts that the R.C.M. 706 board was “to some extent, useless.” (Accused’s Mot. at
4,932.) But despite receiving these results in Januvary, the Accused has not requested an additional
R.C.M. 706 board, nor does he challenge the results of the R.C.M. 706 board.
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5. Relief Requested. The United States respectfully requests this Court deny the Accused’s
motion to dismiss all charges and specifications against CSSSN Brown due to lack of speedy
tral under RCM 707.
6. Evidence. In addition to relying on defense enclosures, the United States provides the
foliowing enclosures in support of this motion:

Enclosure |1 (First Endorsement on Defense Request for Continuance of Article 32
Investigation ICO U.8. v. CSSSN Micah J. Brown dtd 27 Sep 18)

Enclosure 12 (First Endorsement on Defense Request for Continuance of Article 32
Investigation ICO U.S, v. CSSSN Micah J. Brown dtd 21 Nov 18)

Enclosure 13 (Request for Delay of Article 32 Preliminary Hearing ICO United States v.
CSSS8N Micah J. Brown, USN did 27 Nov 18 and dtd 28 Dec 18)

Enclosure 14 (Email thread subject title “United Siates v. Brown — Motion fora
Continuance

Enclosure 15 (Timeline)

7. Oral Argument. The United Siates requests oral argument.

Digitally sigred by
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Trial Counsel
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NAVY.-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL

UNITED STATES

v DEFENSE MOTION TO

. . DISMISS FOR LACK OF
SPEEDY TRIAL PURSUANT
Micah J. Brown TO ARTICLE 10, UCMJ
CSSSN/E-1 i .
USN 21 June 19
MOTION

Pursuant to Article 10, Uniform Code of Military Justice (UCM)), the defense moves 1his court
to dismiss all charges and specifications for lack of speedy trial. The Defense does request an
Article 39{n), UCMLJ, session, if opposed.

FACTS

[. On 30 Juiy 18, the alleged incident nccurred.

2. immediately following the alleged incident, CSSSN Brown was placed in pretriol restraint
and NCIS was nolified.

3. On the same day, a Prcliminary Inquiry Officer (PIO) was appointed to inquire into the facts
and circumstances surrounding the alleged assault,

4.0On 30 July 18, the P10 interviewed 9 witnesses.

5. On 31 July 18, CSSSN Brown was ordered into pretrial confinement and NCIS took over the
investigation.

6. Between 31 July 18 and 2 August 18, NCIS re-interviewed six of the previously interviewed
witnesses.

7. On | August 18, NCIS interviewed the complaining witness and received medical
documentation from the complaining witness documenting the injuries sustained,

8. On 3 August I8, an initial review hearing was conducted with a determination made thot
continued confinement was appropriate.’

' CSSSN Brown waived his presence a1 this hearing,

AE
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9. A military attomey represented CSSSN Brown for the limited purpose of the hearing.

10, At the initial review hearing, the Initial Review Officer {(IRO) reviewed various witness
statements to make the aforementioned determination.

11, On 30 August 18, charges far violation of Article 80 (attempied premeditated and attempted
unpremediieted murder) and Article 128 (aggravated assault with intent to commit grievous
bodily harm) were preferred. .

12. On 7 September 18, Region Legal Service Office Mid-Atlontic sent a request for counsel to
Defense Service Office North.

13. In the request for counsel, the Convening Authority scheduied the Article 32 hearing for no
{ater than 28 September 18.

14, On 17 September 18, defense counse! was detailed to represent CSSSN Brown.

15, On 24 September 18, LCDR_ was appointed as the Preliminary Hearing
Officer (PHQ). Although the request for counsel stated the hearing would occur on 28 September

18, the appointing order stated the Article 32 was to commence on 4 October 8.

16. On 27 September 18, defense counsel submilted a request for delay of the Article 32 until 29
November 18. This request was granted by the Convening Authority.

17. On 7 November 18, defense coungel submitied a request for a R.C.M. 706 examination.

18. On 8 November 18, trial counsel positively endorsed the request for a R.C.M. 706
examination.

19. On 20 November, the Convening Authority signed & request for Commending Officer Naval

Health Clinic New England (NHCNE) to convene n board, yet this request was not forwarded to
NCHNE until 7 December 18,

20. On 20 November 18, CSSSN Brown’s defense counsel was relieved and reploced by new
counsel.

21. On 21 November 18, CSSSN Brown's new defense counsel submitted a request for delay of
the Articte 32 until 4 January 19.

22. On [1 December 18, delense counsel was notified that the 706 board could not convene
until 11 January 19 and the full report would not be completed until 18 January 19.

23. Based on the aforementioned information, defense counsel submitted another request for
delay of the Article 32 until the completion of the 706 examination and full report due to the
povernment’s inaction.

1

24, Trial counsel favorably endorsed the request for delay with o projected date 0f 2] January 19
for the Arhicle 32 heaning although they disapreed that the delay was govermment induced.

AE _
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25. The PHO stated he was unavailable until 23 January 19.

26. The Convening Authority set the Article 32 hearing for 28 January 19,

ﬁ The 706 eveluation was conducted |

25, I

29, The Article 32 hearing was held on 23 January 19 despite the 28 January |9 date set by the
Convening Authority.

30. The Asticle 32 report was completed and received on 4 February 19 by all parties.
31. The case was referred on § March 19,

32. The charges were served on CSSSN Brown on 5 March 19,

33. The armaignment was scheduled for 12 March 19,

34, On 11 March 19 the defense filed a motion for a continuance of the arreignment until 20
March.

35. The eourt granted the motion for a continuance.
36. The arraignment was heid on 20 March 19,
37. Trial is currently scheduled for the week of 4 August 19,

38. As of the filing of this motion, CSSSN Brown remains in pretrinl confinerment.

BURDEN

39. The burden of proof rests on the Govemnment for this motion. United States v. Laminman, 41
M.J. 518, 521 (C.G. Ct.Crim.App 1994). The standard ns to any factual issue necessary lo
resolve this motion is to a prepondemnce of the evidence.

LAW

40. For servicemembers, it hos been long understood that Article 10, UCMI, 10 USC §810,
imposes 8 more stnngent speedy-tria! standord then that of the Sixth Amendment. United Siates
v. Kossman, 38 ML.J. 258, 239 (C.A.A.F. 1993} citing United Sitates v, Burton, 21 USCMA 112,
117,44 CMR 166, 171 (1971},

41. Article 10, UCMJ, provides that when a person subject to this chapter is ordered into arrest
or confinement before trinl, immediate steps shall be taken (a) to inform the persen of the

AE
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specific offense of which the person is accused; and (b} to try the person or to dismiss the
charges and release the person. {0 USC §810.

42. The court in Kossman viewed the issue through the prism of “reasonable diligence.” fd. at
262; sec also United States v. Mizgaia, 61 M.J. 122, 127 (C.A.A.F. 2005) (In reviewing Arlicie

10, UCMJ, claims, courts do not require *constant metion, but reasonable diligence in bringing
the charges to trial”).

43. Courts then look at four factors in examining the circumstances surrounding an alleged
Anrticle 10, UCM]J, violation: “(1} the length of the delay; {2) the reasons for the delay; (3) the
appellant’s demand for speedy trial; and (4} prejudice to the appellant.” Jd. at 129.

ARGUMENT
The length of the delav {155 days) is facially unreasonable

44, From 4 August [ B (the day efier the IRO hearing) to 30 August {8 {preferts] of charges)
there were 26 days of deloy.

45, From 31 August 18 to 7 September [8 (request for counsel sent) there were 7 days of delay.
The government knew of the ailegations since 30 July 18, yet failed to request defense counsel to
represent CSSSN Brown. This action did not occur until CSSSN Brown had spent 39 days in
pretrial confinement,

46, From § September 18 to 4 October 18 (initial date of Article 32) there were 26 days of delay.
The only knows ection during this period of time was on 24 September when the PHO wos
oppointed; after CSSSN Brown had spent 56 days in pretrial confinement.

47. From 9 November 18 (the day after the govesnment positively endorsed the 706 request) to
20 November 18 (the day the CA acted on the 706 request) were 11 days of delay.

48. From 21 November 18 to 11 January 19 (the date the 706 board convened) were 51 days of
delzy. The only known sction duning this period of time is on 7 Decernber 18 when the CA
forwarded the 706 request to NHCNE.

49, From 5 February 19 (the day afer the Article 32 report was received by all parties) to |
March 19 (when the case was referred) were 24 days of delay.

50. From 2 March 19 to 12 Maorch 19 (the originally scheduled amraignment date} were 10 days
of delay.

The reasans for delay involve a [ailure on the part of the Government, not CSSSN Brown,
to diligently move this case toward trial

51. The defays by the povermment in the cose do not involve the type of defiberate, tactical defoy
by the government ihat has been cited in some cases ciearly fvoring the accused under the
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second Barker factor. See, e.g., Barker, 407 U.S, at 533. However, even in cases without such

egregious tactical delay, the length of pretrial delay can be attributable to the govemnment — or at
least not against the accused,

52. Here, the vaost majority of interviews and investigative work between the P10 and NC1S
occurred from 30 July to 2 August. “The delay that can be tolerated for an ordinary a street crime
is considerably less than [that] for a serious, complex conspiracy cherge.” Barker, 407 U.S, at
531. This is not a complex case. The government hod over 12 signed and sworn witness
statements, inchuding that of the complaining witness, to know and understand the nature of the
charges going forward. CSS5N Brawn was apprehended immediately, identity was net an issue,
and witnesses were not an igsue, The government does not have to perfect its case to prefer
charges. Therefore, the government had more than enough information to prefer the case to a
court martial yet failed to do so for 26 days.

53. Despite knowing that {1) C3SSN Brown was ordered inio pretriol confinement and (2) they
were going to charge him with altempied murder, the government did not send a request for
counsel until CSSSN Brown had been in confinement for 39 days.

54. Pdor to any request by the defense for a delay of the Article 32 hearing, the government did
not schedule the Article 32 until 26 days afier preferral. The government is the only pacty who
knows (1) what cases are before them, (2) what forum will be required and (3) the dste any
pretrial referral proceeding will take place. From the very advent of the allegation, the
government should have been identifying a hearing officer and a date for the Article 32 without
consideration of a potential request for a delay from the defense. Instend, the government again
took its time while CSSSN Brown sat in jail with an unknown fate awaiting him.

55, Trial counsel positively endorsed the defense’s request for a 706 examination one day after
receiving it. The Special Court Martial Convening Authocty (SPCMCA) taok 11 days to order
the 706 and then took another 16 days to forward the request to NHCNE. Becouse the SPCMCA
dragged its feet for 27 days, it took an additional 33 doys for the 706 board 1o convene. During
this period of time, the government was on notice that CSSSN Brown was sitting in 8 civilian
detention facility in solitary confinement.

56, Furthermore, the 706 board was ineffective as the board members told CSSSN Brown that
the information he provided would not be held confidential. The purpose of the 706 examination
is to determine whether (1) he suffered from any mental disease or defect that would preclude
him From eppreciating the nature and quality of wrongfulness of his actions and (2) whether he is
presently suffering from a mental disense or defect that would hinder his ability to understand the
nature of the proceeding and assist in his defense. Since CSSSN Brown was told that his
communications would not be confidential, he was unable to provide all the necessary
information needed nnd therefore the results of the 706 board are usefess to some extent.
Therefote the time wested on 706 beard was not diligent.

57. Despite the PHO putting the government on notice at the Article 32 hearing and in his Article
32 report of the sipnificant Article 10 issues in this case, the GCMCA stili took its time referring
this case to tnal. The GCMCA took 24 deys - that is triple the amount of time prescribed by
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Article 33, UCMJ, During this period of time, CSSSN Brown remained in a civilian confinement
facility in solitary confinement.

58. Even after referral, the govermnment waited 5 days to sesve the chargr.-s on CSSSH Brown and

10 days to arraign him.

The fact that CSSSN Brown did not demand speedy trial does nat sipnify that his right to
onc was not viplated

59. Although CSSSM Brown did not demand speedy trial, the government stil! meintains an
abligation to ensure swift administration justice.

CSSSN Brown has suffered personal and professional prejudice

€0. The Supreme Court has established that following the test for prejudice in the speedy trial
context:

Prejudice, of course, shauld be assessed in the light of the interests of defendants, which the
speedy irial right was designed to protect. This Court has identified three such interests: (i) to
prevent oppressive pretrial incesceration; (ii) to minimize anxiety and concemn of the accused;
and (iii) to limil the possibility that the defense will be impaired. Of these, the most serious is
the lest, because the inability of a defendant adequately to prepare his case skews the faimess
of the entire system.

Mizgala, 61 M.J. 122,129 (C.A.A.F. 2003) (quoting Uniied States v. Barker, 407 U.S. st 532
{footnote omitied}).

61. The prejudice CSSSN Brown suffered is self~evident - he has been confined for 326 days.
Despite the fact that he is facing charges of atiempted murder, in pretrial confinement in a
civilian facility, in solitary confinement at this facility, the gavernment did not act with any sense
of urgeney to pet this case to trial in a reasonable manner,

€2. CSS5N Brown was placed into pretrial confinement on 16 November 18 due to an aileged
incident with another inmate. CSSSN Brown was supposed fo be in solitary confinement for 20
days (ending on 6 Dec 18) but due to the other inmate threatening CSSSN Brown, he was told he
had to remain in solitary confinement. CSSSN Brown filed requests and complaints to his
Commanding Officer to be moved to a military facility so that he did nol have to unnecessarily
endure solitacy confinement but all efforts were met with repeated denials.

63. Despite having the ability to move CSSSN Brown to a location whete he could be safe and
not subjected {c_ for an indefinite period time, the Convening
Authority did nothing. The Convening Authority did nothing to move his case forwsrd end did
nothing to ensure his mental and emotional health were not compromised during this ime which
jeopardizes his case. CSSSN Brown remained in solitary confinement until 1 May 2019 - 166

days.
AE
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64. There are significant periods of time where the government just did not do anything. The
government failed CSSSN Brown and as such he suffered personal and professional prejudice.
This case impacted every aspect of his life, caused him embarrassment and shame in his personal
relationships, caused him to miss significant moments within the life of his family, deprived him
of the ability to hei, damaged his ebility to advance 8s a Sailor in the U.S,
Navy, and most imporiantly deprived him of his freedom.

5. The majority of the factors weigh heavily in fuvor of the defense. CSSSN Brown has spent
326 days in jatl as of the filing of this motion. Of the 326 days, the government dragged its feel
and did nothing to expedite this process for 155 days. That is almost hatf the amount of time
that is not reasonable diligence. There must be *a particularized showing of why the
circumstences require the [delay).” See United States v. Selizer, 595 F.3d st 1178,

1€ not, “[tJhe remedy for an Article 10 violation must remain dismissa! with prejudice of the
affccted charges §...] where the circumstances of delay are not excusable [...] it is no remedy to
compound the delay by starting all over.” Kossman at 262.

RELIEF REQUESTED

66. The Defense respectfully requesis Lhis Courl dismiss all charges and specifications against
CSSSN Brown due to lack of speedy trial pursuant to Article 10, UCMJ. .

Respectfully submitted,
S. Y. WILLIAMS
LT, JAGC, USN
Attachments:
Enclosure P: Charge Sheet preferred on 30 Aug 18
Enclosure Q: Statement of ETVC did 30 Ju! 18

Enclosure R: Statement of ETVSA
Enclosure S; Statement of EMN2
Encliosure T: Stalement of C83
Enclosure U: Statement of EMN2
Enclosure V: Statement of MMN1
Enclosure W: Statement of ETN2
Enclosure X: Statement of ETV3
Enclosure Y: Statement cf MMW 1
Enclosure Z: Results of Interview with C83
Enclosure A: Resuits of Interview with ETVC

dtd 30 Jul 18

dd 30 Jul I8

dtd 30 Jul I8

ditd 30 Jul LB

dtd 30 Jul 18

did 30 Jul 18

dtd 30 Jul 18

did 31 Jul 18
dtd 1 Aug i8?

* Although dated | August 18, the interview was conducted on 31 July 18"
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Enclosure AA: Results of Interview with EMN2
Enclesure AB: Results of Interview with EMN2
Enclosure AC: Results of Interview with MMN
Enclosure E: Results of Interview with ETN2
Enclosure AD: Resulis of Interview with ETV3 did 31 Jul 18

Enclosure AE: Results of Interview with LSS2 dtd | Aug {8 {(w’enclosures)
Enclosure AF: Memorandum of Initial Review Officer did 3 August I8

Enclosure AG: Reguest for Counsel dtd 7 Sep 18

Enclosure AH: Appointment of Preliminary Bearing Officer dtd 24 Sep 18

Enclosure Al: Defense Request for Delay of Article 32 dtd 27 Sep 18

Enclosure AJ: Approval of Delay Request dtd | Qct 18

Enclosure AK: Request for RCM 706 inquiry did 7 Nov 18

Enclosure AL: Order tor RCM 706 inquiry dtd 20 Nov 18

Enctosurc AM: Email thread subject title ‘706 Status 1CO Brown’

Enclosure AN: Email thread subject title ‘Request for RCM 706 Inquiry Signed’

Enclosure AO: Request for detay of Article 32 hearing dtd 21 Nov 18

Enclosure AP: Email thread subject title ‘RCM 706 Order for Competency and Mental
Respoensibility”

Enclosure AQ: Request For delay of Article 32 dtd 1| Dec I8

Enclosure AR: TC Endorsement of 3™ Continuance ICO Brown did 12 Dec 18

Enclosure AS: Email thread subject title *Art. 32 Extension Request- US v. Brown'

Enclosure AT: Preliminary Hearing Officer's Report dtd 4 Feb 19

Enclosure AU: Complaints of Wrong Under Article 138 dtd 31 Jan 19 (w/encls)

did 2 Aug 18°

did 31 Jul 13
dtd 2 Aug 18’
dtd 2 Aug 18°

[ certify that { have served a true copy via e-mail of the ahove on the court and trial counsel on 21

June 19.

S. Y. WILLIAMS
LT,JAGC, USN

* Although dated 2 Aupist 18, the interview was conducted on 31 July 18
* Although dated 2 August 18, the inierview was conducied on 31 July 18
? Alibough dated 2 August 18, the inerview was conducted on 31 July 18
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I T S > I Cs; I
MMW ! I (Gov. Encls. 16at2 - 13)
- On 31 July 2018, N 1uiled into port in Cape Canaveral, FL for

approximately 1.5 hours before getting underway again, (Def. Encls. AT at 16.)
On 31 July 2018, the Accused was apprehended and placed into pre-trial confinement in

the brig at NAS Jacksonville, FL. (Gov. Encls. 7 at |.)

On 31 July 2018, NCIS re-interviewed CS3 [} NN, =7Vl c0 o2
M . v . 2 I
ETVIIE o . conducted a crime scene examination and

scized multiple pieces of evidence including knives and clothing. (Def, Encls. Eat 1, H at
13,Zat],AAatl, ABatl, ACat |, AD at 1, and Gov. Encls. 17.)

. On ] August 2018, NCIS interviewed LSS2 JJJJli] and captured photographic
documentation of his wounds. (Def, Encls. AE at 1.)

- On3 August 2018, LCORIEEEEEN. -onducted en initial review hearing
where she determined that continued confinement of the Accused was appropriate. {Def.
Encls. AFat 1)

On 3 August 2018, LT Davey G. Rowe, USN, represented the Accused for the limited
purpose of the hearing and the Accused waived his presence at that hearing. (Def. Encls.
AF at | and Gov. Encls, 18 a1 7.)

On 9 August 2018, NCIS obtained a CASS for evidentiary items seized on 31 July 2018
from Commanding Officer of Naval Air Station Jacksonville, FL, to include items turned

over by the || but «~<re not previously opened or inventoried.

(Gov. Encls. 19 at [ )
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. On9 August 2018, NCIS collected additional photographic documentation of LSS2
I injuries. (Gov. Encis. 20 at 1 - 7.)
On 30 August 2018, government preferred charges against the Accused. (Def. Encls. P at

1)

. On 31 August 2018, NCIS interviewed PO2 [ INEGE; ro: I =2
I CS: I (Gov-Encls. 21 at 1, 17, 34, and 38)

. On 5 September 2018, NCIS interviewed PO2 [ | NENEGEGEG =M TN
B and MMW ] I (Gov. Encls. 21 at 19, 25, and 42.)

. On 5 September 2018, NCIS contacted and received incident reports involving the
accused from Baltimore County Police Department. (Gov. Encls, 21 at 65 - 84)
. On 6 September 2018, NCIS submitted a request for Family Advocacy Program (FAP)

records. (Gov. Encls. 21 at 87.)

. On 7 September 2018, NCIS interviewed FT3 ||| N NN Y T M2
I 24 TS2 B (Gov. Encls. 21 at 23, 28, 30, and 32.)

On 7 September 2018, the Government reached out to several members of Naval Justice
Schoot Newport (NJS) to inquire into their availability to serve as a Preliminary Hearing
Officer (PHO). (Gov. Encls. 22 at 1))

On 10 September 2018, the Government reached out to points of contact at NJS, DILS,
and the Reserve PHO unit in an attempt to identify a PHO. (Gov. Encls. 22 at 2.)

On 11 September 2018, the Government reached out to RLSO NDW o ask for assistance
in finding a PHO and was referred back to the Reserve PHO unit. (Gov. Encls. 22 at 9.)

. On 11 September 2018, NCIS interviewed CS! |G znd csc D

{Gov. Encls. 21 at 6 and 8.}
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v. On 12 September 2018, NCIS made tefephonic contact with ||| | | | EE. (Gov.

Encis, 21 at 85.)

w. On 13 September 2018, NCIS interviewed HM | [ 224 YNCH .

(Gov. Encls. 21 at [ 1 and 14.)

x. On 14 September 2018, NCIS interviewed TM2 || G o~< cS: D
- {Gov. Encls. 21 at 21 and 36.)

y. On {7 September 2018, the Government reached back out to NJS to ask for PHO support
again and received a positive response and received a phone call from the PHO identified
on 21 September 2018. {(Gov. Encls. 22 at (1.}

z. On 18 September 2018, NCIS made telephonic contact with ||| N NGTNNIEIGE. Gov.
Encls. 21 at 86.)

az. On 19 September 2018, subsequent to an official request made by NCIS to HM! |||
I NCIS received a series of medical records detailing treatments provided by HMI
B (o the Accused. (Gov. Encls. 21 at 45.)

bb. On 20 September 2018, NCIS interviewed the Chief of the Boat (COB) MCPO [}

I v the Exccutive Officer o S L DR S
I (Gov. Encis. 21 at 60 and 63.)

cc. On 24 September 2018, the Convening Authority appointed LCDR ||| NNEGEG.
I 25 2 Preliminary Hearing Officer (PHO) for Lhe Article 32 hearing
scheduled for 4 October 2018. (Def. Encls. AH at 1.)

dd. On 27 September 2018, LT Sahar Jooshani, JAGC, USN, detailed Defense Counsel,

submitted the frst request for a delny, attributable to defense, 1o last from 4 October 2018
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ce.

EE-

hh.

1.

until 29 November 2018 given the “serious and nature of the offenses are complex.”
(Def. Encls. Al at 1.)

On 27 September 2018, the Government endorsed Defense’s first motion for
continuance. (Gov. Encis. 11 at 1.)

On 1 Qctober 2018, Convening Authority approved Defense’s request to delay the
Article 32 unti} 29 November 2018 and attributed the entire length of the delay to
Defense. (Del Encis. AJ. at 1.}

On 7 November 2018, Defense requested the Convening Authority convene an R.C.M.
706 inquiry for the Accused. {Def. Encls. AK. At 1.}

On 13 November 2018, the Government positively endorsed the Defense’s request for an
R.C.M. 706 inquiry and forwarded it to the Convening Authority. {Def. Encls. AT at 16.)
On 15 November 2018, the Staff Judge Advocate (SJA) for the Convening Authority
reached out || for Bchavioral Health at Naval Branch Health Clinic
Groton to coordinate getting the R.C.M., 706 evaluation scheduied; and on the same day,
the SJA received a response directing her 10 send the request through Naval Health Clinic
New England {(NHCNE) lepal officer. (Gov.Encls. 23 at 2.)

On 20 November 2018, Convening Authority ordered the R.C.M. 706 board, but this

order was not forwarded ofT the ||| NN vnti! 26 November 2018 due to

the LAN being down onboard. (Def. Encls, AL at 1.)

kk. On 21 November 2018, the Government was informed that the Defense Counsels

previously mssigned to case were replaced by two new counsel. (Def. Encls. AT at 16.)
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ll. On 2l November 2018, LT Robin Lee, JAGC, USN, Defense Counsel, submitted a
second request to delay the Article 32 hearing to a date no later than 4 January 2019, due

to the “serious and complex nature of the allegations.” (Def. Encis. AQat 1.)

mm. On 26 November 2018, the Government endorsed Defense’s second request for a
delay. {Gov. Encls. 12 at 1.}

nn. On 27 November 2018, the Government informed the new Defense Counsels of pending
R.C.M. 706 request and no response was received. (Def, Encls. AN at 1.}

00. On 27 November 2018, the Convening Authority approved Defense’s second delay
request of the Article 32 and attributed the defay from 29 November 2018 (o 4 January
2019 to the Defense. (Gov. Encls. 12 at |.)

pp. On 7 December 2018, the Convening Authority forwarded the order to convening
authority the R.C.M. 706 evaluation to legal department of NHCNE. (Def. Encls. AT at
16.)

qq. On 10 December 2018, NHCNE legal depariment informed command that the two
doctors qualified 1o convene the beard could not do so until 10-11 January 2019. (Def.
Encis. APat 1)

. On 1] December 2018, Defense Counsel, submitted a third request to delay the Article 32
until completion of R.C.M. 706 board and requested delay be atiributed to the
Government due to the delay in scheduiing the R.C.M. 706 board. (Def. Encis. AQ at 2.)

ss. On 12 December 2018, the Government endorsed Defense’s third request for a delay and

specifically requested that the delay be atiributed to the Defense. (Def. Encls. AR at 1.)
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tt. On 28 December 2018, Convening Authority approved Defense’s request for a third
continuance to last from 4 January 2019 until 28 January 2019 and attributed the delay to
Defense. (Gov. Encls. 13 at 2,)

uu. On 10 January 11 January 2019, R.C.M. 706 board convened. (Def. Encis. AX at 1)

vv. On 19 January 2019, R.C.M. 706 finding long form sent to Defense Counsel and short
form sent to Government. (Defl. Encls, AX at 1.)

ww. On 23 January 2019 the Article 32 hearing was held, thereby ending series of
continuous delays that began on 4 October 2018, (Del. Encls. ASat i)

xx. On 7 February 2019, all parties received the PHO report. (Def. Encls. AT at 1.)

8. On20 February 2019, the Government proposed TMO dates to the Defense including
proposed trial dates for 10-14 June 2019 with no response received. (Gov. Encls. 14 at 1.)

yy- On 1 March 2019, the Government again proposed TMO dates to the Defense including
proposed trial dates for 10-14 June 2019. {Gov. Encls. 24 at 1.)

zz. On 4 March 2019, Defense Counsel proposed trial dates of 5-9 August 2019, (Gov.
Encls. 24 at9.)

aaa. On 11 March 2019, Defense Counsel submitted a motion to continue the
arraignment from 12 March 2019 until 20 March 2019. (Gov. Encls. i4 at 1.)

hbh. On 12 March 2019, the Government responded to Defense’s motion to continue
and military judge granted continuance from 12 March 2019 10 20 March 2019, deeming
the defay excludable. (Gov. Encls. 14 at 1.}

cee. On 20 March 2019, the Accused was arraigned. (Gov. Encls. 15 at 2.)

ddd. On 22 March 2019, the Government and Defense sent proposed TMO to the

court which included a 14 June 2019 39(a) session. (Gov. Encls. 24 at 12.)
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eee. On 26 March 2019, the court approved the TMO with the 39(a) scheduled for 30
May 2019 due to the court being unavailable on the original proposed date of 14 June
2019. {(Gov. Encls. 24 at 18.)

fff. On 26 April 2019, Defense submitted a motion to continue the 30 May 2019 Article 3%(a)
session untii 18 June 2019. (Gov. Encis, 24 at 26.}

gRe. The 39(a) session was ultimately scheduled for 11 July 2019 due to conflicts with
the court and Defense schedules. (Gov. Encls. 24 at 24.)

hhh. On 26 June 2019, Defense submitted a request to Government to facilitate their
expert forensic psychologist consultant to meet with the Accused on 15 July 2019. (Gov.
Encls, 25at1.)

iti. 15 July 2019 falls after the TMO deadline o disclose affirmative defenses such as lack of
mental responsibility. {Gov, Encls. 25 at 1.)

3. Burden.

The Accused has the burden of proof by a preponderance of the evidence. R.C.M.
905(c)(1). See also United States v. McKee, No. 201700136, 2017 CCA LEXIS 648, at *9 (N-M
Ct. Crim. App. Oct. 12, 2017) (when commenting on Article 10 challenge “faifure 10 assert the
right will make it difficult for a defendant to prove (hat he was denied a speedy irial.”) (emphasis
added).

4, Discussion.

A. Article 10 is satisfied if the United States exercises “reasonable diligence” in
bnnging an accused to trial.

The UCMJ codifies an accused’s right to a speedy trial, “[w]hen any person subject to
this chapter is piaced in arrest or confinement prior to irial, immediate steps shall be taken to

inform him of the specific wrong of which he is accused and to &y him or to dismiss the charges

8
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and release him..” United States v. Cooley, 75 M.J. 247, 257 (C.A.A.F. 2016) (quoting Article
10, UCMJ). “These provisions are intended to insure thai the accused knows the reason for the
restraint of his liberty, and to protect him, while under restraint, from unreasonable or oppressive
delay in disposing of a charge of alleged wrongdoing, either by trial or by dismissal.™ United
States v. Tibbs, 35 C.M.R. 322, 325 (C.M.A. 1965}. The Court of Appezls for the Armed Forces
has interpreted the terms arrest or confinement to depend upon contextual analysis, which
includes factors such as, “geographic limits of constraint, extent of sign-in requirements, whether
restriction is performed with or without escort, and whether regular military duties are
performed.” United States v. Schuber, 70 M.J. 181, 187 {C.A.AF. 2011}.

Although overlapping with R.C.M. 707 speedy trial proteciions, speedy trial protections
under Article 10 are distinct and require separate analysis, See United States v. Reed, 41 M.J.
449,451 (C.A.AF. 1995) (listing sources {or the right to a speedy trial in the military); United
States v. Yogan, 35 M.J. 32, 33 (C.M.A. 1992) {(same). The siandard under Article 10 contains
“no provision as to hours or days™ like R.C.M. 707, because “there are perfectly reasonable
exigencies that arise in individual cases which just do not fit under a set time limit.” United
States v. Kossman, 38 M.1. 258, 259 (C.A.A.F. 1993) (quoting testimony of ||| | Gz
Assistant General Counsel, 0.5.D., during drafting of Article 10.).

The standard set for Article 10 by CAAF is “reasonable difigence in bringing charges to
trial.” United States v. Wilson, 72 M.J. 347,351 (C.A.A F. 2013) (quoting Unired Stutes v.
Mizgala, 61 M J, 122,127 (C.A_A.F. 2005)). “Brief periods of inactivity in an otherwise active
prosecution are not unreasonable or oppressive." Kossman, 38 M.J. at 262 (quoting Tibbs, 37

CMR. a1 320).
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In United States v. Birge, CAAF apptied the four-pant balancing test in Barker v. Wingo
for Article 10 violation analysis. See United States v. Rirge, 52 M.J. 209, 212 {C.A.A.F. 1999)
(citing Barker v. Wingo, 407 U.S. 514, 530 (1972)). The Barker four-part balancing test for
agsessing whether pretrial delay amounts to a Sixth Amendment speedy trial vielation is: (1) the
length of the delay; (2) the reasons for the delay; (3) whether the appellant demanded a speedy
trial; and (4) any prejudice to the appellant from the deley. See Cooley, 75 M.J. at 259. None of
the four Barker [actors alone are a “necessary or sufficient condition to the finding of a
deprivation of the right of speedy wrial. Rather, they are related factors and must be considered
together with such other circumstances as may be relevent, In sum, these factors have no
talismanic qualities; courts must stil! engage in a difficult and sensitive balancing process.”
Barker, 407 U.S._ at 533,

In balancing these four factors, military courts look to the proceeding as a whole, the
“essential element” being “orderly expedition and not mere speed.” Mizgala, 61 M.J. at 129,
Mihtary couris take into account “the logistical challenges of a world-wide system that is
constantly expanding” as well as “ordinary judicial impediments, such as crowded dockets,
unavailability of judges, and attorney caseloads...” Kossman, 38 M.J. at 261-262. “Short periods
of inactivity are not fatal to an otherwise active prosecution.” Mizgala, 61 M.J. at {29,

The United States addresses each of the Barker faclors below,

B. The leagth of delay was reasonable.

The first factor, length of the delay, is “a triggering mechanism™ and can be dispositive in
favor of the United States. Cooley, 75 MLJ. at 260. Determining reasonabiiity of delay requires
consideration of circumstances because “the delay that can be tolerated for an ordinary street

crime 15 considerably less than {that] for a serious, complex conspiracy charge.” fd (quoting
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Barker, 407 U.S. at 531). Circumsiances that are appropriate to consider include: (1) the
seniousness of the offense; (2) the complexity of the case; (3) the availability of proof: (4)
whether the accused was informed of the accusations against him; (5} whether the government
complied with the pre-trial confinement procedures; and (6) whether the government was
responsive o requests for reconsideration of pretrial confinement. Schuber, 70 M.J. at 188
{citing Barker, 407 U.S. a1 530-31).

Whereas amraignment “stops” the speedy trial clock for purposes of R.C.M. 707, trial
itsell stops the speedy trial clock for Article 10, UCM]J, “because in our [CAAF’s] view, the
plain meaning of Article 10 strongly suggest its protections extend beyond arreignment.” United
States v. Cooper, 58 M J. 54, 59 (C.A.AF. 2003); see also United States v. Leahr, 73 M.J. 364,
367 (C.A.AF.2014). In United States v, Farrell, NMCCA accepted the government's timeline
that calcutated the length of pre-trial confinement from the date the appellant was apprehended
and placed in pre-trial conlinement to the date the appeliant signed the stipulation of fact and
pled guilty. No. 201700011, 2018 CCA LEXIS 293, at *13 (N-M Ct. Crim. App. Jun. 14, 2018).
As of the filing of this response, the Accused has been in confinement since 30 Fuly 2018 and
therefore confinement for the purposes of Article 10 is 333 days.

The United States acknowledges that at first glance, 333 days seems to suggest facial
unreasonableness. However, it should be noted that what “may appear at first glance facially
unreasonable” in fact “requires consideration of the case’s circumstances.” /d. at *15,

Many of the circumstances to be considered weigh in the United States” favor. This case
is not an “ordinary street crime” but rather an attempted murder, which requires a specific intent
to kill. Cooley, 75 M.J. at 260 (quoting Barker, 407 U.S. at 531); see also United States v. Roa,

12 MJ. 210, 212 (C.M.A. 1982) (*Our cases, however, have made it perfectly clear that
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aitempted murder requires a specific intent to kill.”"). Proving the specific intent to kill in this
case necessitated the locating and interviewing of a number of witnesses on an underway
submarine who could provide relevant evidence. This required coordination between NCIS
offices in New London, CT, and Jacksonviile, FL., || N NG 1 :2v:i Submarine
Support Command (NSSC), Trial Department of Region Legal Service Office MIDLANT
detachment Groton. Many of the interviews conducted by NCIS with members of_
I coccurred during the first and second week of September 2018 due to the boat’s
mission requirements.

The Accused’s timeline lists NCIS's interview of the Victim on | August 2018, as
though it were the last of NCIS’s activities in this investigation, and that twetve (12) signed and
swomm slatements by 2 August 2018 was adequate enough to charge the Accused. Such an
assertion disregards that the “[gJovernment has ¢the right (if not the obligation) to thoroughly
investigate a case hefore proceeding to trial.” Cossio, 64 M.J. at 258. The United States
preferred charges against the Accused on 30 August 2018, twenty-six (26) days from the [RO
hearing. This length of time is not inherently lengthy as CAAF has accepted longer periods
between confinement and preferral of charges as not inconsistent with reasonabie diligence on
behalf of the United States. United States v. Wilson, 72 MJ. 347, 350 (C.A.AF. 2013) {holding
that a thirty-six day delay between confinement and preferral did not show lack of reasonable
diligence in drug distribution case).

The Accused asserts for the first time that “[t]his is not a complex case.” This assertion
contradicts the Accused’s earlier statements when he repeatedly requested continuances. The
Accused previously invoked the “serious” and “complex™ nature of the offenses to justify a

continuance,
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Furthermore, the final three circumstances identified per the first Barker factor relating
exclusively to the pre-trial confinement procedures weigh heavily in favor of the United States.
The Accused was placed on notice of the general charges he was facing upon being placed in
pretrial confinement through an initial charge sheet. The Accused was charged with Article 80,
attempted murder and Articie 128, Assault. Under the “presumption of regularity,” the United
States fully complied with the pretrial confinement procedures. Schuber, 70 M.J. at 188 {noting
“[m]oreover, absent any complaint by Appellant, and under the presumption of regularity, we
presume ithe Government complied with pretrial confinement procedures, including a twenty-
four-hour report to the commander, a forty-eight-hour probable cause determination, the
commander's seventy-two-hour memorandum, and a seven-day review.”). Finally, the Accused
never challenged the validity of his pretrial confinement, either from the outset, or in any later
request for reconsideration. Notably, the Accused waived his presence at the IRO hearing at the
very beginning of the pretrial confinernent.

C. The reasons for delay weigh apainst the Accused.

“Under this factor we look at the Government’s responsibility for any delay, as well as
any legitimate reasons for the delay, including those attributable to an appellant.” United States
v. Moreno, 63 M.J. 129, 136 {C.A.A_F. 2006). While 333 days have passed between the
Accused’s entry into confinement and the filing of this response, the United States is only
responsible for 113 days given excludable delays issued by the Convening Authority and this
Count. The time atuributed to the United States encompasses reasenable actions to process the
Accused’s case towards trial.

The Barker court established “reason for the delay” as the second prong, acknowledging

that, “different weights should be assigned 1o different reasons.” Barker, 407 U.S. at 531. A
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deliberate effort by the government to delay the trial in order to hamper the defense weighs
heavily against the government. fd. “[M]jore neutral reason[s] such as negligence or
overcrowded courts” also weigh against the government, though “less heavily.” Jd. Defense
concedes that delays in this case do not involve the type of deliberate, tactical delay that would
weigh heavily agninst the United States. See 8irge, 52 M.J. at 212 (concluding “[tjhere is no
evidence of willful or malicious conduct on the part of the Government to create the delay™
before finding Birge’s appellate Article 10, UCMJ, ctaim “readily resolved [unfavorably] under
the Barker v. Wingo factors.”).

The reasons for delay such as the complexities of the case and delays in the process of
preferring charges are reviewed above under Barker first prong analysis. Beyond these reasons,
the main reason the accused has been in pretrial confinement for 333 days is due to continuances
requested by the Defense. The Accused requested continuances delaying the Article 32 hearing
from 4 October 2018 to 23 January 2019, which accounts for 11| days. Holding the United
States accountable for delays requested by the Accused would constitute a windfail for the
Accused. See United States v. Thonmipson, 46 M.J. 472,475 (C.A.A.F. 1997) (noting “no reason
to grant the defense a windfall from a claimed violation of R.C.M. 707 that the defense itself
occasioned”).

Additionally, when scheduling the Accused’s arraignment, defense requested an
additional eight day cantinuance to last from 12 March to 20 March 2019. Furthermore, the
Accused did not concur with the United States’ proposed tnial date of 10 June 2019 when Trial
Counsel submitted the pretrial information report on 1 March 2019. Instead, the Accused
requested dates for August, four months after his arraignment. The Accused is not allowed to

use the shiclding concept of speedy trial as a sword apainst the United States. See United States
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v. farrell, No. 201700011, 2018 CCA LEXIS 293, at *20-21 (N-M. Ct. Crim. App. June 14,
2018) {“Here, the appellant appears to have used his speedy tria] request as a sword. It is
significant that: (1) the appellant did not demand speedy trial until 6 June 2016, more than 11
months afler he was placed in pretrial confinement; (2} he never filed an Article 10, UCMJ
speedy trial motion; and (3) when arraigned a month after his speedy trial request, the appellant
agreed to a trial date that was still fwo months away.”) (emphasis added).

D. Ac;:used made no demand for a speedy trial prior to amaignment.

Demand for a speedy frial is “one of the factors Io be considered in an inguiry into the
deprivation of the right.” Barker, 407 U.S. at 528. Asthe Supreme Court has pointed ous with
regard 1o the relation between the deprivation ofan accused’s speedy trial right and his request
for a speedy tral, “[t]he more serious the deprivation, the more likely a defendant is to
complain.” 7d. at 531. CAAF has also held that failure to demand a speedy trial until an
appellant had been in pre-trial confinement for over 140 days indicates an absence of complaint
about confinement and delay. See Thompson, 68 M.J. 308, 313 (C.A.A.F. 2010).

“[NMCCA] too, [has] long held that ‘the right to a speedy trial is a shield, not a sword,”
and that “failure to assert the right will make it difficult for a defendant to prove that he was
denied a speedy trial.”” United States v. McKee, No. 201700136, 2017 CCA LEXIS 648, at *9
(N-M Ct. Crim. App. Oct. 12, 2017) (quoting United Stafes v. Miller, 66 M.J. 571, 575 (N-M. Ct.
Crim. App. 2008)).

The Accused concedes that he did not demand a speedy trial. Compared to Cooley,
where the “[a]ppeliant demanded a speedy trial no fewer than five occasions” during 289 days of
pre-trial confinement, the Accused made no such requests during a shorter period of pre-trial

confinement in this case. Indeed, even to this very day, the Accused has not demanded a speedy
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trial. See United States v. Foster, No, NMCCA 201200235, 2013 CCA LEXIS 92, at *7-8 (N-M
Ct. Crim. App. Feb. 7, 2013) (Finding no Article 10 violation where “[t]he appellant made no
demand for speedy trial. Although the appellant did move to dismiss the charges for lack of a
speedy trial 49 days after arraignment and 172 days aRer being ordered inio pretrial confinement,
that motion included no demand for a speedy trial and acknowledged the appellant’s agreement
to the trial schedule.”). The Accused’s failure to raise his right to speedy trial swongly favors the

United States.

E. The Accused has not established prejudice: he has not been subject to oppressive
pretrial incarceration; be ¢an only point to normal anxiety and concem as a result
of pretrial confinement; and he has presented no evidence that his defense is
hindered by delay.

Pre-trial confinement alone does not establish prejudice. Cooper, 58 M.J. at 56-57.
When assessing whether an accused has been prejudiced as a result of pre-trial incarceration,
courts [ook to the interests that Article 10, UCMJ, was designed to protect. Mizgala, 61 M.J. at
129. These are to: (1) prevent oppressive pretrial incarceration; (2) minjmize anxiety and
concemn of the accused; and (3} limit the possibility that the defense wiil be impaired. /d. (citing
Barker, 407 U.S. at 532).

As the United States has argued in detail in its Response to the Accused’s Motion for
sentencing credit, the Accused has not been subject to oppressive pretrial incarceration as
contemplated by courts applying Barker. See, e.g., United States v. Christiana, No. 36229, 2007
CCALEXIS 27, at *15-18 (A.F. Ct. Crim. App. Jan. 25, 2007) (finding no prejudice despite
appellant being commingled with convicted prisoners, deprived of his miljlary uniform, and
forced to sleep on a cement floor with blood and feces on the appellant’s walls); United States v.
Wilson, 72 M.I. 347, 354 (C.A.AF. 2013) {finding no oppressive confinement where appellant

subject to racial bigotry and racist remarks from other prisoners).
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The Accused has not been subject to “some degree of particularized anxiety and concern
greater than the normal anxiety and concern associated with pretrial confinernent.” Wilson, 72
M.J. at 354 {citing Cossio, 64 M.J. at 257 (accepting military judge’s finding that there was “*no
evidence’ that the defendant’s *anxiety and concern’ has exceeded the norm'"}); United States v.
Larson, 627 F.3d 1198, 1210 (10th Cir. 2010} (holding that defendant’s **[g]eneralized and
conclusory references to the anxiety and distress that purportedly are intrinsic to incarceration
are not sufficient to demonstrate particularized prejudice.”). The Accused asserts that “this case
impacted every aspect of his life, caused him embarrassment and shame in his personal
relationships, caused him to miss significant moments within the life of his family, deprived him
of the ability to be ||} . 202 damaged his ability to advance as a sailor in the
U.S. Navy, and most importantly, deprived him of his freedom,” but these concerns and anxiety
are all part and parcel of being in pre-trial confinement. As noted in Mizgala pretrial
confinement “necessarily involves some anxiety and stress.” Mizgala, 61 M.J. at 129.

The Accused has not identified how his prepamation for trial, defense evidence, Irial
strategy, or ability to present witnesses were compromised by the processing time in this case.
Id. Otall parts of the prejudice analysis, impairing the possibility of defense is “the most
serious.” Barker,407 U.S. at 532. An absence of this showing weighs heavily in favor of the
United States,

F. When balancing the Barker faciors. there has been no Article 10 violation here.

The processing of the Accused’s case represented reasonable diligence on the part of the
United States. 120 days of pre-armaignment delay was based upon the Accused’s own requests,
not due to the actions of the United States. Further, the United States took reasonable measures

1o process the Accused’s case as expeditiously as possibie under the circumstances. While there
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may have been minor delays during the processing of this ease, those delays did not deny the
Accused a speedy trial under Article 10, UCMJ. See Mizgala, 61 M.J. at 127. Further, the
Accused has completely failed to establish that the delay in his trial prejudiced him in any

manner. Based on the foregoing, the Accused has failed to establish a violation of Article 10,

UCMI.

5. Relief Reguested. The United States respectfully requests this Court deny the Accused’s

Mation o dismiss all charges and specifications against him due to lack of speedy trial under

Article 10, UCMJ.

6. Evidence. In addition to relying on defense enclosures, the United States provides the

following enclosures in support of this motion:
Government Enclosure 16 (PIO Appointment and Statements)
Government Enclosure 17 (31 Jul 2018 RO statements)
Government Enclosure 18 (IRO waiver e-mail/rights form)
Government Enclosure 19 (CASS)
Government Enclosure 20 (3 Aug 2018 Victim photographs)
Government Enclosure 21 (NCIS Interviews and Records Request)
Government Enclosure 22 (PHO e-maiis)
Government Enclosure 23 (R.C.M. 706 e-mails)

Government Enclosure 24 (TMO e-mails)
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Government Enclosure 25 {Def. Request for Accommodation of Expert meeting with

Accused dtd 26 Jun 2019).

7. Oral Argument. The United States requests oral argument.

Dugitally sigred by

BELFO R'n _] A pecroarzanes cHac I
ES.MICHAEL ot o oo™
A= BELFORTLIAMES M HAEL]
Date: 2019.05 28 205904 0400
J. M. BELFORTI
LCDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and Defense
Counsel on 28 June 2018,

BELFORTIJAM Sttt s
ES-MICHAE L.. E?E&tzug;%txzt nua Dol

[0
B Covounenm

J. M. BELFORTI
LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

l

UNITED STATES

DEFENSE MOTION TO

v. COMPEL DISCOVERY
Micah J. Brown
CSSSN/E-1

USN 2]l June 19

MOTION
Pursuant to Rule for Courl-Martial (RCM) 906(b}{7}, 701 and 703 the Defense respectfully
moves this Court to compel discovery. The Defense does request an Article 39(a), UCMJ,
session, if opposed.

FACTS

1. CSSSN Brown is charged with two specifications of vielation of Article 80, UCMJ,
atternpted premeditated murder and attempted unpremeditated murder, and one specification of
violation of Article 128, UCMJ, aggravated assault with intent to commit grievous bodily harm.
2, On t5 Mar 19, the defense sent the government an initinl discovery request.
3.0n 5 Apr 19, the government responded to the defense’s discovery request.
4. On 15 Jun 19, the defense sent the govemment a supplemental discovery request.
5. On 9 Jun 19, the government responded to the defense’s supplemental discovery request.

BURDEN

6. The burden of proof and persuasion resis on the Defense for this motion. The standard as to
any factual issue necessary to resolve this motion is to a preponderance of the evidengce,’

LAW
8. The military rules pertaining to discovery focus on equal access to evidence 1o nid the

preparation of the defense and enhance the orderly ndministration of military justice. To this end,
the discovery practice is not focused solely upon evidence known o be admissible at trial.?

' RCM 905(cX(1).

* See United States v. Sione, 40 M.J. 420 427 (C.M.A_ 1994} [**B] (citing United Sigtes v. Lloyd 30) LS. App.
R.C. 186, 992 F.2d 348, 351 {D.C. Cir. 1393)).
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9. Military case law cothusiastically indicates that the R.C.M.s require significantly broader and
more comprehensive discovery then the Constitutionel requirements. In United States v.
Williams, the CAAF held that “the prosecution ‘must exercise due ditigence’ in reviewing the
files of other government entities to determine whether such files contain discoverable
information.” Williams reiterated and adopled the Supreme Court's holding in Kyles v. Whitley,
314 11.8. 419 (1995), that the prosecutar must review *the files of law enforcement authorities
that have participated in the investigation of the subject matter of the charged offenses.™ Most
importantly, hawever, Williams held that RCM 701 requires broader discovery than Brady v.
Maryiand, 373 U.S. 83 (1963), requires and the Constitution alone.’

10. Under R.C.M. 701(a)(2), The govemment is required to produce alt evidence that is
“relevant to the defense’s preparation.”

11. Military courts have also long recognized that the military system, by design, requires a
“more direct and generally broader means of discavery by an accused than is normally available
to him in civilian courts.”” Discovery in the military justice system is also broader than that
required in federal civilian criminal proceedings under the federal rules of eriminal procedure.®
The broad open discovery requirement is designed to eliminate pretrial gamesmanship, reduce
the amouat of pretrial motions practice, and reduce the potential for surprise and delay at trial.’

ARGUMENT

Statements of TMzn and all other witnesses interviewed during pretrial
ign to include the complaining withess. Based on the povemment's reason for denial of
™2 a5 a witness, presumably they spoke to TM2 and he provided a difTerent

version of events than he provided to NCIS. If so, the defense entitled to this information as it is
an inconsistent statement.

12,

13. All case activit rts from all agencies who participated in the investieation SN
Brown, This information is part of the complete case file, or at least should be, as il relates to
CS3SN Brown. It is relevant to the defense’s preparation as it is a too! that can be used to
impeach law enforcement on lack of investigative steps taken, information not included in the
final written report, etc. :

14. Intemal communications between law enloscement and o member of the Accused’s

command, convening authority, the staff judge sdvocate, or gy officer directing investigation.

This information is not privileged. Multiple NCIS agents/offices were involved in the

50 MJ. 436 (C.A.AF. 1999),
4

3 See 1d. a1 440-41.
8 As ol | Jonuary 2019, the standard changed [rom “material” 1o “relevent”,

? United States v. Reece, 25 M_J. 93, 94 {C.M.A. 1987) (quoting United Stales v, Mougenel, 6 M.J. 589, 501
(AF.CM.R. 1978).

® United States v. Jeckson, 59 M J. 330, 333 (C.A.A F. 2004).
°ld
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investigation of this case. All communications, including emails, should be part of the case file.
This information is relevant to know and understand what investigative steps have taken place or
why certatn steps were not taken. Furthermore, 2 decision was made to put CSSSN Brown in
pre-tria! confinement. As noted in the Article 32 report as well as Defense’s Article 13 motion,
the Convening Authority’s report regarding the facts of the case were not factual. If this
information was relayed via email to the Convening Authority, it will has the potential to affect
the Defense’s motion as well as fle additional motions, It is reasonable to conclude that

communication took place via email as the [ Jl] was underway during the alleged
evenls.

15. R.C.M. 914 materials. In its response to Defense’s discover request, the government states it
will provide statements under R.C.M. 914 three days before trinl. Although the rule technically
provides for n porty to move under R.C.M, 914 after a witness testifies on direct, the discussion
section urges counsel to disclose this information prior to arraignment to avoid delays in the
proceedings. Based on the povemment's response, they already have this information in their
possession in therefore we ask the Court o require its production immediately.

16. Relevant to the defense’s preparation is e brozd enough standard that the government will

rarely have a legitimate ability to deny the defense’s discovery request. The government will

never know the defense’s strategy, investigative needs or cose theory therefore they are notina

position to decide that certain evidence would not be relevant to the defensc’s preparation.
RELIEF REQUESTED

17. The Defense respectfully requests this Court compel the aforementioned discavery.

P y submiiled,
S. Y. WILLIAMS
LT, JAGC, USN

Aftachment:

Enclosure 1: Defense Initial Request for Discovery did 15 Mar 19

Enclosure J: Govemment Response to Defense Initial Discovery Request dtd 5 Apr 19
Enclosure K: Defense Supplemental Discovery Request did 15 Jun 19

Enclosure L: Govemment Response to Defense Supplement Discovery Request dtd 19 Jun i9

Enciosure N: Government Response to Defense Request for the Production of Witnesses dtd 20
May 19

AE
Page 3 of 4

APPELLATE EXHIBIT A1}

PAGE__{ oOF e

APPENDED PAGE



1 certify that | have served z true copy via e-mail of the above on the court and trial counsel on 21

June 19.

S. Y. WILLIAMS
LT, JAGC, USN
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

Y.

MICAH J. BROWN
CSSSN/E-3
USN

GOVERNMENT RESPONSE TO
MOTION TO COMPEL DISCOVERY

28 June 2019

1. Nature of Motion.

Defense has moved to compel discovery of the following: A) Statements of TM2 [

I - other

witnesses; B) All case activity reports; C) Internal communications

between law enforcement and members of the Accused’s command, convening authority, SJA,

or any oflicer directing the investigation of the Accused; and D) R.C.M. 914 materials. The

Government respectfully requests the court deny the Defense motion in part and the Government

contends it will provide

certain items, mooting the remaining issues. Specifically, the

Government takes the following position with regard to the requested matenials;

a. Government

has provided proper R.C.M. 701 notice following an interview of TM2

I 2nd will continue to provide such notices for other witnesses, but should not

be compelled to create any additional documents.

b. Government has provided all relevant information and without an adequate proffer of

what Defense believes is missing, the Defense request should be denied.
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c. Govemment has provided all relevant communications and without an adequate
proffer of how additional communications would be matenal to the defense, the
Defense request should be denied.

d. Government has provided all relevant materials and will continue to comply with

R.C. M., 914 and the TMO.

2. Summary of Relevant Facts.

a. The Accused is charged with two specifications of violation of Article 80, UCM]J,
atternptcd premeditated and attempted unpremeditated murder, and one specification of violation
of Article 128, UCMJ, aggravated assault with intent to commit grievous bodily harm. (Def.
Encl. P)

b. On 5 April 2019, Government responded to Defense initial discovery request did 15
March 2019. (Def. Encls. I and J)

c. On 19 June 2019, Government responded to Defense supplemental discavery request did

15 June 2019. (Def. Encls. K and L)

3. Discussion.
Under R.C.M. 701, the Defense is entitled to the discovery of “baoks, papers, documents,
photographs...” or “...results of reports of physical or mental examinations...scieniific tests of

hs

experiments...” which are in the contro! of military authorities. Under R.C.M. 703, the Defense
is entitled to the production of evidence that is relevant and necessary to the defense when they
have “list[ed] the itemss of evidence to be produced and ... [have] include{d] a description of

each item sufficient to show its relevance and necessity™ R.C.M. 703(f}(3). These discovery and
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production ruies allow the Defense 1o request that the Government turmover items of evidence,
but not to compe! the Government to ask questions of witnesses and disclose the responses to the
Defense. Aside from the Government’s affirmative obligations to disclose exculpatory
information, the Government is not required by any rule to create documents or answers to
provide to the Defense.

Although "[d]iscovery in the military justice system ... is broader than in federal
civilian criminal proceedings,” an accused's right to discovery is not unlimited. United States v.
Stellato, T4 M.J. 473, 481 (C.A A F. 2015) (citing United States v. Jackson, 59 M.J. 330, 333
(C.A.A.F. 2004). For example, a court is not required to sanction a “fishing expedition” for
materials that would not likely fead to “‘potentially relevant evidence,” or when the Defense
could elicit the same facts during cross-examination, United States v. Briggs, 48 M.J. 143, 144
{C.A.AF. 1998). The Government wiil address the requested discovery in tumn.

A: Statements of TM2 and all other witnesses interviewed durin

pretrial preparation to include the complaining witness.

The Government provided R.C.M. 701 notice of an interview with TM2[Jij that took
place on 20 May 2019 along with similar notices for other witnesses. (Enclosures 1 and 6). The
Govemment will continue to comply with this discovery obligation as required. However, the
Govemnment shoutd not be compelied to create any document pertaining to wimess statements
other than the appropriate disclosure notifications.

B: All case activity reports from all agencies whe participated in the investigation of

CSSSN Browa.

The Government moves this court to deny this request due to lack of specificity. The
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Government has turned over all notes, case files from all NCIS agents who had any investigative
rote in this case. On the date of this filing, the Government received the NCIS Case Activity
Record and 1s now disclosing that to Defense. (Enclosure 2). The Defense has not explained
what case activity reports from what agency they believe have not been provided or how that
information, if it exists, would be material to the defense.

C: Internal communications between law enforcement and members of the

Accused’s command. convening authority, the staff judge advocate, or any officer
directing the investigation.

The Government has provided all emails known to be in existence between the Accused's
command, NCIS, and others that may be material to the preparation of this case. (Enclosures 3
and 4). The Defense has not articulated what information they believe is not factual in the
Convening Authority's report regarding the facts of this case. The Defense is on a *“fishing
expedition” and simply hopes to find evidence of missed investigative steps without providing
any profler as to the existence of any such relevant materials.

D: R.C.M. 914 Materials.

Although the Govemment will comply and provide relevant information pursuant to
R.C.M. %14 prior 1o trial, all known responsive materials up o the date of this motion have been
provided to the Defense. The Goverunent will continue to comply with its disclosure
obligations under R.C.M. 701. Again, the Defense has not made a sufficient profTer to show any

such additional refevant materials exist.
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4. Relief Requested. The Govemment respectfully requests the court deny the Defense’s
motion to compel discovery with regard to the following items: additional discovery outside

R.C.M. 701 disclosures requested in item A and the entirety of items B and C.

5. Evidence. The Government provides the following enclosures in support of this motion;
A. Enclosure 1: R.C.M. 701 Disclosure ICO TMZ- (Bates Stamps 001440-001441).
B. Enclosure 2: NCIS Case Activity Record (Bates Stamps 001500-00] 507).

C. Enclosure 3: Emails from Accused’s Command (Bates Stamps 001031-001048).
D. Enciosure 4: Emails between Law Enforcement and the Accused’s Command.

E. Enclosure 6: R.C.M. 701 Disciosure ICO CS! [ (Bates Stamps 001495-001498).

6. Oral Argument. The govemment requests oral arguwnent.

CUMMINGS SA Damely signed by

CUMMING S SARAH.EL
RAH.ELIZABET wapem.
H Date; 20190628
20:43.39 400

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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CERTIFICATE OF SERVICE

A copy of this documnent was electronically served on the Court and Defense

Counse] on 28 June 2019.
CUMMINGS.SA Qo

RAH.ELIZABET zaserH NN
H Date: 1904 28
1r43:42 000’

S.E. CUMMINGS
LCDR, JAGC, USN
Tral Counsel
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4. Discussion

a. Statement of the Law

The Accused is entitled to have material witnesses provided for his court-martial.? In
order to compel the production of witnesses, the defense must establish by a preponderance of
the evidence that the requested witness is both material and necessary.

The Court of Military Appeals defined materiality as embracing the ““reasonable
likelihood' that the evidence could have affected the judgment of the military judge er court
members.”™ Materiality of a wilness turns on whether the witness’s testimony “either negates the
Govemnment's evidence or supports the defense.”” If so, then Ihe witness js material. A witness
is “necessary” when the testimony “would contribute to a party's presentation of the case in some
positive way on o matter in issuc.”®

The factors relevant to whelther the personal appearance of & witness should be compelled
were stated in United States v. Allen, 31 MJ. 572 (N.M.CM.R. 1991), aff'd, 33 M.J. 209
(C.M.A. 1991), cert. denied, 112 5.C1 1473 (1992). The factors are:

(1) The issues invoived in the case and importance of requested witness to those
issues,

(2) Whether the witness was desired on the merits or sentencing;

(3) The avaitsbility of the witness or alternatives to live testimony;

(4) The military status of the witness;

(5) Whether compelling the witness's appearance would interfere with mission
accomplishment; and

(6) Whether the witness's testimany would be cumulative.

b. Anatvysis of the Law

™2 . s matericl and necessary because he can

speak to CSSSN Brown’s behavier and conduct before the alleged misconduct on the

I =nc compare it to the timeframe of the atleged misconduct. T™M2 [

* See Article 46, U.C.M.L; see also United States v. Manos, 17 U.S5.C.M.A_ 10 [C.M.A. 1967} (opplying Vaskington
v. Texas, 388 U.S. 14 (1967)); see also R.C.M. 703 (the accused entitled ta the production of eny witness whosc
lesiimony on & matler in issuc on the merils o7 on an interloculory question would be relevant ond e essary).

3 United Stues v. Tongpuz, S M.J. 426 (C.M.A. 1978).

® United Stases v. Hampion, 7M., 284, 285 (C.M.A. 1979).

TUS. v Allen, 31 M, 572, 610 (NMLC.R. 1990).

¥ United Siates 1. Breeding, 44 M.J. 345, 350 (1996) {outlining the standard for reviewing wiuess production
requests).
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has been stationed aboard the || since April 2015, and has served aboard the

2 boat with CSSSN Brown. As a result, TM2 [JJi] is famitiar with CS55N Brown's

3 behavior and conduct, and has the ability to compare CSSSN Brown’s behavior during

4 the prior deployment to his behavior leading up to the alleged misconduct.

5 T™M2 [l testimony about the CSSSN Brown’s deteriorating mental

6 condition is of particular irnportance to the defense’s case as CSSSN Brown’s mental

7 responsibility will indeed come into play during the trial, and, if convicted, will be

8 offered as mitigation in any presentencing case. TM2 [Ji] is 2 military witness,

9 therefore, the government has control over his production. The government has not

10  proffered TM2 i is unavailnble due to military mission. CSSSN Brown is facing
11 life in prison and, therefore, this testimony, directly related to his defense, is both
12 material and necessery, but also critical to CSSSN Brown receiving a fair trial.
13 5. Evidence

14 The Defense requests TM2[JJiJj be produced to support this motion. The Defense also
15 offers the following documentary evidence:

16 B, Enclosure M: Defense Request for Witnesses dtd 26 April 2019,

17 b. Enclosure N: Government Response dtd 20 Msy 2019,

18 c. Enclosure O: NCIS Results of Interview with TM2 [ dtd 07 September 2019

I9 6. Oral Argument
20 The Defense respectfully requests oral argument if the government opposes this motion.
21 7. Relief Requested

22 The Defense respectfully requests the Count order the Government to produce TM2
232 B
24
25
26

27 S. Y. WILLLAMS

28 LT, JAGC, USN

29 Detailed Defense Counsel
30

3l

32
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of this motion was served on the Government trial counsel in the above

captioned case on 21 hune 2019.

8. Y. WILLIAMS
LT, JAGC, USN
Detailed Defense Cotingel
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NAVY-MARINE CORFS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNITED STATES OF AMERICA Defense Meotion for a Cantnuance
Y.
MICAH J. BROWN 24 April 2019
CSSSN USN

1. Nature of the Mation

Pursuant to Rule for Court-Martial 206{b)(1), the defense respectfully requests to
continue the 30 May 2019 session of court until 18 June 2019.
2. Burden of Proof

As the moving party, the Defensc bears the burden of pecyuasion by e preponderance of
evidence. R.C.M 905(c)(2). ‘
3, Statement of Faciz

&. The court signed the Trial Managcmcnt_Order on 26 March 2019,

b. The Triat Manegement Order scheduled ag Article 39(a) session to be held on 30 May
2019 for the purpose of litigating pre-tnal metions.

c. The defense recently learned that the Deputy Judge Advocate Genera! of the Navy
(*DJAG") will be conducting e site visit in Naples, Italy from 30 May — 1 June 2015.

d. Assistant Defense Counsel, LCDR Davis, is the Officer in Charge of Defense Service
Office North, Detachment Naples, Italy,
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e. Defense counsel discussed this request for a continuance with trizl counsel who noted
ro objection.

f. Trial is scheduled for 5-9 August 2019,
4, Discussion

“The military judge should, upon a shov.;ing of reasonable canse, grant a continuance to
any party for such a time, and as often, as may appear to be just.™ Article 40, UCMJ. Because
thia request daes not impact the August trizl dates, reasonsble catse exists in grant this
continuance. Should LCDR Davis miss the DIAG's gite visit to Naples, he will be misging out
on an important professional development opportunity. More importantly, however, the absence
of the Officer In Charge during such a visit would impose & significant burden on the other
members of the Naples office,
5. Relief Requested

The defense respestfully requests that this Court to grant a continuance of the Article
39(a) hearing uoti} 18 June 2019.
6. Oral Argoment

The defense does not request oral argument on this motion.

LCDK, JAGC, USN

Detailed Military Counsel
) 5 APPELLATE EXHIBIT_J %
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CERTIFICATION OF SERVICE

A true copy of this motion wes served on the opposing party and the court on 24 April 2015.

LCDR, JAGC, USN
Detajled Military Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNITED STATES OF AMERICA. GOYERNMENT RESPONSE TO
DEFENSE MOTION FOR
v, CONTINUANCE
Micah J. Brown 26 April 2019
CSSSN/E-3 ~ USN

1. Nature of Motion

The Government hereby responds to the Defense motion for continuance of the 30 Mey 2019
Article 39(a) session.

2. Burden of Proof

The burden of persuas-iuu by a preponderance of the evidence rests with the Defense as the
moving party. RC, M. 905(c).

3. Statement of Relevaut Facts
For the purposes of this motion, the Government adopts the Defanse statement of facts,
4. Discussiop

The Government does not oppose the Defense motion for continuance and does not have any
conflict with the proposed date of 18 June 2019. The Government is standing by to complete
this Article 39(a) session st the earliest date available 1o the Coust and Defense.

5. Relief Reguested

The Government requests that the Court grant Defense’s motion for continuance of the
Article 35(g).
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6. Evideace
The Govemment has no further evidence to ofer on this mmotion

7. Oral Argument

The Govemmment does not request oml srgument.

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

[ heraby certify that a copy of this motion was served by electronic mail on Defense Counsel on
26 April 2015,

LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA Defense Motion For a Continuance
v.
24 Juiy 2019
MICAH J. BROWN
CSSSN/E-3 USN

1. Nature of the Motion

Pursuant to Rule for Court-Martial 906(b)(1), the defense requests a continuance of the
trial currently scheduled to begin on 5 August 2019,

2. Burden of Proof

As the moving party, the defense bears the burden of proof by a preponderance of the
evidence.

3. Facets

a. CSSSN Micah Brown has been accused of attempting to murder LSS2 ||| N NEGN
on or about 30 July 2018 by means of stabbing him with a knife.

b. Trial is scheduled for 5-9 August 2019,
c. This is the first defense request for a continuance of the trial date.

d, The Trial Management Order established a due date of 26 April for defense expert
consultant requests and a government response date of 10 May 2019,

e. The defense submitted its expert cansultant requests nine days prior to the due date
established by the Trial Management Order.

f. The government provided its response on 23 May 2019, approving [l 2s an
expert consultani,
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g- Because of delays in the approval process, ] was not able to evaluate CSSSN
Brown until 18 July 2019.

b. | 2ssessment of CSSSN Brown revealed ||| GGG

i. This factor was also addressed in the R.C.M, 706 report.
also observed irregular levels of

. These factors, when combined with cvidence- and the sudden

, call into question CSSN Brown’s executive and
cognitive functioning and establish the need for further neurclogical testing.
k

/N . s lesions, that compromise
the functioning of the brain and are frequently linked to random, violent outbursts such as that at

issue in this case.

l. In order to complete her assessment of CSSSN Brown’s menta) responsibility for the

charged offenses, [ has indicated that neurological assessment is necessary. This
assessment would inciude an

m. The defense is in the process of identifying a neurologist in the Providence, RI region
who can conduct this type ol assessment,

n. Defense counsel, who is permanently stationed in Naples, [taly, is scheduled to
conduct a three-week trial in San Diego, CA from 19 August -5 September.

0. The defense has discussed this motion with trial counsel, and trial counsel indicated
that the government does not object to the contiruance.

4. Discussion

*The military judge should, upon a showing of reasonable cause, grant a continuance to
any party {or such time, and as often, as may appear just.” Article 40, UCMJ. Reasonable cause
exists to grant this continuance. Due to delays in the approval of the defense expert, the defense
was unable to schedule the expert’s evaluation of CSSSN Brown until approximately three
weeks before trial. This fact alone placed the defense at a disadvantage with respect to
conducting its pre-trial preparation. Now, based upon - initial assessment, and the

resulting need to conduct a neurotogical assessment, the situation has now grown increasingly
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unienable. The defense, through no fault of its own, is still assessing a crucial, case-
determinative aspect of its case—the defense of lack of mental responsibility—and must be
afforded additional time to develop the defense. As such, reasenable cause for a continuance has
been established.
5. Relief Requested

The defense respectfully requests a continuance of the trial.!
6. Witnesses

The defense does not request the production of any witnesses on this motion.
7. Orat Argument

The accused does not desire oral argument on this motion.

LCDR, JAGC, USN
Defense Counsel

CERTIFICATION OF SERVICE

A true copy of this motion was served on the opposing party and the court on 24 July 2019,

Defense Counset

! During an B0Z2 conference held on 24 July between defense counsel, frial counsel, and the military judge,
the parties tentatively discussed re-scheduling the trial for 30 September 2019,
3
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT RESPONSE TO

v. DEFENSE MOTION FOR
CONTINUANCE

MICAH J. BROWN

CSSSN/E-3

USN 25 July 2019

1. Nature of Motion.
Pursuant to Rules for Court-Martial (R.C.M.) 906(b)(1), the United States does not object
to the Accused’s Motion for Continuance .
2. Statement of Facts.
a. The Accused was evaluated by a previously approved Defense expert consultant in the
field of forensic psychology—-—on 18 July 2019,
b. The Defense has represented that [l is indicating that the Accused requires further
neurological testing in order for her to complete her assessment of the Accused.
3. Burden.
The Accused has the burden of proof by a preponderance of the evidence. R.C.M.
905(c)(1).
4. Discussion.
“Article 40, UCMIJ, gives a military judge the discretion to grant a continuance to any
party for such time as the military judge deem.s just.” United States v. Smith, No. 2006001 56,
2007 CCA LEXIS 434, at *16-17 (N-M Ct. Crim. App. Oct. 16, 2007) (citing United States v.
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Allen, 31 M.1. 572, 620 (N-M. Ct. Mil. Rev. 1990})). “A military judge should liberally grant
motions for a continuance, as long as it is clear that a good cause showing has been made.” Id.
(citing United States v. Dunks, 1 M.). 254, 255 n.3 (C.M.A. 1976)). “To sustain its burden, the
moving party must show by a preponderance of the evidence that prejudice to a substantial right
of the accused would occur if the continuance were not granted.” Id,

Based on the representations of the Defense, the Government does not oppose Defense’s

motion for a reasonable continuance in these circumstances'.

5. Oral Argument. The Government does not request oral argument,

BELFORTIJAM
EsmICHAELII

J. M. BELFORTI
LCDR, JAGC, USN
Tnal Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and Defense

Counsel on 25 July 2019,
BELFORTIJAM
I

J. M, BELFORTI
LCDR, JAGC, USN
Triat Counsel

! As the filing of this pleading, the Government cannot propose an altemmative date for trial,
because it has not yet received a finalized request from Defense. However, both parties are
working diligently towards determining the logistics and timing of the Defense’s proposed
additional testing of the Accused. The Government would, however, object to rescheduling the
trial to the week of 30 September 2019 as neither the undersigned, nor Assistant Trial Counsel,
nor previously detailed Trial Counsel are available during that timeframe.

APPELLATE EXHISIT
PAGE_ . OF o

APPENDED PAGE






m. On the same day, trial counsel responded that CDR- is a confidential consultant
for the defense and that this information was communicated directly to CDR
on 7 Aupust 2019,

n. On9 August 2019, || 2 2ppointed as an expert consultant in the feld of
neurapsychology for the defensc but the approval was not forward to the defense until 14
August 2019,

0. Following the 9 August 2019 appointment, CSSSN Brown was scheduled for another
appointment for 19 August 2010,

p. On 26 August 2019, the defense began reaching ont to CDR- to receive the
results of all the testing conducted on CSSSN Brown.

q. On28 August 2019, CDR |l responded stating that he was working on obtaining
all the results.

r. On 30 August 2019, CDR - sent a follow ui email stating that ||| | | | | |

s. On 4 September 2019, the defense leamed tha{ . (e dcfense’s expert
forensic psychologist, would no longer be available the week of 23 September 2019 due
to medical issues.

t. On4 September 2019, defense contacted trial counsel via phone to relay the issucs with

cor I

On 4 September 2019 via email, trial counsel relayed that

On 5 September 2019, the defense sent an email to
Detention Facility containing

On 6 September 2019, the defense was able to speak with CSSSN Brown conﬁrmini that
On 6 September 2019, the defense followed up with an email to
regarding

On 9 September 2019, having not heard from Wyatt Detention Facility, the defense
followed up with another email t

z. As of the filing of this motion, the defense has not recewed a response from Wyaltt
Detention Facility, therefore

ad. - is available for tnal the week of 11 November 2015.

bb. Defense’s expert pathologist, || . is 2voilabic the week of 11 November
2019 for irial.

W,

y.

4. Discussion.

“The military judpe should, upon a showing of reasonable cause, grant a continuance to
any party for such time, and as ofien, as may appear just.” Article 40, UCMJ. Reasonable cause
exists to grant this continuence. Although CDR- was appointed s a defense expert
consultant, he has token the position that his treatment of CSSSN Brown was strictly under the

2
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guise of a regular medical provider and therefore refuses to disclose the results of his testing to
the defense without a signed authorization for release of medical records from CSSSN Brown.

Despite numerous attempts from the defense, Wyatt Detention Facility has been
unresponsive and therefore has cause additional delay in getting the form to CDR
These various delays, at no fault of the defense, has hindered the defense’s other experts from
bemg able to complete their respective assessments. The defense is still assessing a crucial, case
determinative aspect of its case  the defense of lack of mental responsibility and therefore it is
imperative the defense is afforded additional time to develop its defense.

Furthermore, i is unavaiiable due to medical issues that require treatment during
the week of 23 Scptember 201 9.- is a crucial witness for the defense. The defense
anticipates [ testifying to the defense of lack of mental responsibility and CSSSN
Brown’s ingbility to form the requisite intent for the charged offenses. Therefore, without
I prcscnce, CSSSN Brown would not be able to present a complete defense nor will he
receive a fair trial,

5. Relicf Requested.

The defense respectfully requests a continuance of the trinl dates as well as the pretrial
matters submissions.’

6. Evidence,

0. Appellate Exhibit XX

8. Defense Motion for Continuance dtd 24 July 2019

b. Government Response to Defense Motion for Continuance dtd 25 July 2019

c. Defense Request for Expert in the Field of Neurology and Neuropsychology dtd
25 July 2019

d. Email from Military Judge granting continuance dtd 29 July 2019

e. First Endorsement on Defense Request for Expert in the Field of Neurology and
Neuropsychology did 31 Juty 2019

f. Approval from Convening Authority for Defense expert request for expert in the
field of Neurology dtd 31 July 2019

g- Email from Trial Counsel containing expert approval of expert in the field of
neurology dtd 2 August 2019

h. 1-7 August 20}9 email thread

i. 7-8 Aupust 2019 email thread

J- Second Endorsement on Defense Request for Expert in the Field of Neurology
and Neuropsychology dtd 9 August 2019

k. Approval from Convening Authority for Defense expert request for expert in the
field of Neuropsychology dtd 9 August 2019

! During an B02 conference held on 5 Sepiember 2019 between defense counsel, trial counsel, and the military
judge, the parties Ientatively discussed re-scheduling the tral for the week of 11 Navember 2019,

3
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|.  Email from Convening Authority containing expert approval in the field of
neuropsychology dtd 14 August 2019

m. Email thread between defense counsel and CDR -dtd 26-30 August
2019

n. Email between trial counsel and defense counsel did 4 September 2019

0. Emails between defense counsel and_ dtd 5-9 September

2019
p. Email between defensc counsel and— dtd 9 September 2019

7. Oral Argument.

The defcnse does not desire oral argument on this motion,

8. Y. WILLIAMS
LCDR, JAGC, USN
Defense Counset

CERTIFICATION OF SERVICE

A true copy of this motion was served on the opposing party and the court on 10
September 2019.

S. Y. WILL
LCDR, JAGC, USN
Defense Counsel

APPELLATE EXHIBIT XN 11
PaGE Nl oF 38
APPENDED PAGE







no further information regarding the nature of the hearing, its scheduled start time, or any efforts

undertaken to move such hearing,

€. AL 0839 on 11 September, the Military Judge responded to Defense counsel stating that the
motion was still on and that if they were seeking a continuance they would need to file one in
writing.

f. At 0900 on 11 September, the Govermnment started working on a technological solution to
conducting a videoteleconference (VTC) with the Military Judge in D.C. and continued working
throughouwt the entire day; culminating in a successful working VTC connection for the hearing. The
Government planned a test with personnel in D.C. and Naples ai 0800 (EST) Thursday moming.

g At 0930 on 11 September, Defense counsel in Naples, Italy wrote the Mititary Judge stating that if
the other defense counsel {starioned in San Diego) could personally appear with the accused, while he
appeared via VTC, that the Defense would be available for the motion session on Friday at 1300.
Defense counsel then followed up with another email at 1132 stating that his client would not waive his
presence,

h. At 1349, Defense filed a motion for a continuance of the Anicle 39(a) session providing facts
related to defense counsel in Naples unavailability. The motion does not contain any information
regarding defense counsel in San Diego’s ability to appear in person,

1. There are no scheduled court proceedings on the Southwest Judicial Circuit’s webpage where the
relevant defense counsel are noted as counse! of record.

1. The Government is aware of an Article 32 hearing in San Diego that this defense counsel is
counsel of record on. That hearing is set to begin at 0900 (PST) on Thursday, 12 September. k is the
Government’s understanding that the accused in that case is not in pretrial confinement, that a civilian
defense counsel will also be appearing in the case, and that the Government in that case will present only

documentary evidence and will not be calling witnesses for testimony.
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k. A search of the Defense travel system reveals several late moming and early afternoon flights
{some 3-4 hours alter the slart of the relevant Acticle 32 hearing} which would allow counse! in San
Diego to arrive in Groton, Connecticut with enough time to rest and appear in Coun in the atemoon on
Friday.

1. The Government is amenable to starting later it the aemoon on Friday, if the Court has

availability, to allow Defense counsel sufficient rest before the start time,

3. Burden.

The Accused has the burden of proof by a preponderance of the evidence. R.C.M.
905(c)(1).

4. Discussion.

“Article 40, UCMJ, gives a military judge the discretion to grant a continuance {o any
party for such time as the military judge deems just.” United Stares v. Smith, No. 200600156,
2007 CCA LEXIS 434, at *16-17 (N-M Ct. Crim. App. Oct. 16, 2007} (citing Unired States v.
Allen, 31 M.J. 572, 620 (N-M. Ct. Mil. Rev. 1990)). “A military judge should tiberaily grant
motions for a continuance, as long as it is clear that a good cause showing has been made.” Id.
(citing United States v. Dunks, | M.J. 254, 255 n.3 (C.M.A. 1976)). “To sustain its burden, the
moving party must show by a preponderance of the evidence that prejudice to a substantial right
of the accused would occur if the continuance were not granted.” /d.

Although military judges can and should liberally grant motions for continuance, a
showing of good cause still must be made. Given the very serious nature of this case and the
confinement status of the accused, there is even more reason to hold the Defense to the standard.
“Good cause” is not met when Defense provides no factual information.

{f the Government’s understanding is correct, the hearing alluded to in emails by Defense on
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12 September is scheduled to start at 0900 (PST). Given the experience of al! counsel involved
in this case, it is fair to assume that an Article 32 hearing with no witnesses should last no longer
than two hours {three at most). Defense counsel has not shown why she cannot fly from San
Diego in the afternoon and be present in Court the next day at 1300. In addition, counsel has not
provided any facts as to what efforts she underiook to request a continuance in the Article 32
hearing in San Diego. While each case is important, a pending attempted murder case in which
the accused is in pretrial confinement should take precedence over an Article 32 hearing where
the accused is not in pretrial confinement.

Defense counsel seems to propose that because the accused will not waive the appearance of
one defense counsel, that the hearing has to be continued. However, they cite to no rule or case
law for such a proposition. Article 39(b) of the UCM] states, “...If authorized by regulations of
the Secretary concerned, and if at least one defense counsel if physically in the presence of the
accused, the presence required by this subsection may otherwise be established by audiovisual
technology (such as videoteleconferencing technology).” There is no service Secretary
instruction on the matter, but the Manual of the Judge Advocate General, section 0135, further
allows for VTC appearance as allowed under Article 39 when it states in relevant par,

“Use of such audiovisual technology will satisfy the “presence” requirement of
the accused only when the accused has a defense counsel physically present at his
or her location. Such technology may include two or more remote sites as long as
all parties can see and hear each other and the Article 39(a} session can be
properly recorded.”

The Government has spent significant time compteting all logistical requirements to date to
ensure the statutes and regulations are complied with in the scheduled Article 39(a) session.
Because Defense has not met their burden by a preponderance of the evidence that good cause

exists to continue this hearing, the Court should deny the motion and hold the hearing.
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5. Oral Argument. The Government does not request oral argument.

CDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and Defense
Counse! on 1| September 2019,

CDR, JAGC, USN
Trial Counsel
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4. Relief Requested.

The defense respectfully requests a continuance of the trial dates as well as the pretrial
matters submissions.'

3. Evidence.
The defense does not have any additional evidence o offer.

6. Oral Argument,

The defense does not desire oral argument on this motion.

S.Y. WILLIAMS
LCDR, JAGC, USN
Defense Counsel

CERTIFICATION OF SERVICE

A true copy of this motion was served on the opposing parly and the court on 12
September 2019,

LLCDR, JAGC, USN
Defense Counsel

! During an 802 conlerence held on 5 Seplember 2019 between defense counsel, tral counsel, and the mililary
Judge, the parties tenlntively discussed ra-scheduling the tral for the week of 11 November 2019,

2

APPELLATE EXWIBIT A5
PAGE - OF
APPENDED PAGE




NAVY-MARINE CORPS TRIAL JUMCIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNITED STATES
GOVERNMENT RESPONSE TO
v. DEFENSE MOTION FOR
CONTINUANCE
MICAH J. BROWN
CSSSN/E-3
USN 17 September 2019

1. Nature of Motion.

Pursuant to Rule for Court-Martial (R.C.M.) 906(b)(1). the Government does not object
to the Accused’s Motion for Continuance dated 10 September 2019. However. the Government
files this pleading in an effort to clarify the record and to request trial dates of 6-10 January 2019,
assuming the Defense’s timely compliance with the Government’s discovery request.

2. Statement of Facts.

a. CSSSN Micah Brown, USN (hereinafter “the Accused™) is charged with, infer alia. the
attempted premeditated murder of his shipmate, LSS2 [JJiJ. on 30 July 2018, while both
were serving onboard the underway| .

b. On 24 July 2019, Defense sought and was granted a continuance of the 5-9 August 2019
trial dates. (Appellate Exhibit (AE)} XXII1.}) The trial was rescheduled to 23-27
September 2019. (AE XXVI.}

c. On 25 July 2019, Defense filed a request to the Convening Authority seeking expert
consultants in the fields of neurology and neuropsychology. The Defense did not identify
any specific experts or period of hours for any expert services. Rather, the Defense

APPELLATE EXHIBIT azg_\_\_
PAGE _ | OF {o

APPENDED PAGE




specifically requested Government assistance in identifying “qualified experts” in the
requested fields. (Defense (Def.) Enclosures' at 7.)

d. Over the next week, the Government atiempted to locate suitable experts for the Defense
in both requested fields by contacting the Naval Branch Health Clinic New England,
Walter Reed, BUMED, and the psychiatrists who performed the R.C.M. 706 board of the
Accused. {(Govemment (Gov.) Enclosure (Encls.) 1 at 1-2.)

e. On 29 July 2019, the Government identified CDR [JJJB. 2 board-certified neurologist

serving as the || of the Warfighter Performance Department at the Naval

Submarine Medical Research Laboratory located at Naval Submarine Base New London.

{Gov. Encls. 2 at 1.)

f. On 1 August 2019, the Government was informed that funding for any requested testing of

the Accused, such as arfjjjjj, would typically not be covered by TRICARE if done solely

for irial purposes. (Def, Encls. at 18.)

g. On 2 August 2019, the Government made the Defense aware of this fact and

! Defense attached a 35 page pdf entitled “Defense Enclosures — 2 Motion to Continue™ to its Motion
dated 10 September 2019 {AE XXVIII). The Defense did not individually label or otherwise mark the
enclosures, so for purposes of this Pleading., the Government citations to Defense Enclosures is based on

the page number within that pdf.
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b. On 2 August 2019, CDR [N stated the: [
I - -
T
I (Def. Encls. at 16.)

1. From 25 July 2019 to 6 August 2019, the Government attempted to identify suitable

neuropsychologists to potentially serve as a Defense expert. The Government reached
out to several civilian neuropsychologists in an effort to focate a suitable expert
consultant for the Defense. {Gov. Encls. 3 at 1-2.)

J- On 2 August 2019, CDR ] was approved and appointed as a confidential expert
for the Defense in the field of neurology. (Def. Encls. at 12-13.)

k. On 6 August 2019, the Government spoke directly with ], a clinical

neuropsychologist licensed in both Massachusetts and Rhode Island. [ is

currently _ in Pawtucket, RI and also serves as a
A <hc Warren Alpert

Medical Schootl at Brown University. {Gov. Encls. 4 at 1-2; Def. Encls. at 23-24.)

I. During this initial conversation. |JJij informed the Govemment that she had
availability to conduct the requested testing of the Accused at the Wyatt Detention
Facility on 24 August 2019. (Gov. Encls. 4 at 1)

m.On 7 August 2019, the Government forwarded [ curriculum vitae (CV) to the

Detense. (Gov. Encls. 4at1.)
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n. On 7 August 2019, the Govermment assisted Defense in arranging an appointment for the

Accused with CDR il scheduled for 9 August 2019 onboard Naval Submarine

Base New Londan. (Def. Encls. at 20-22.)
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r. On § August 2019, the Defense spoke with [JJij and informed the Government that
they were “happy with her qualifications and experience.” The Defense also informed the
Government that they would require 20 hours of consultation with [l (Det.
Encls. at 20.}

s. On 14 August 2019, Il v»s approved and appointed as a confidential expert for
the Defense in the field of neuropsychology. (Def. Encls. at 25-27.)

t. On 26 August 2019, the Government contacted the Defense seeking confirmation that the

testing of the Accused had been completed and that the trial remained on schedule for 23-

27 September 2015 S
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X. On 3 September 2019, this Court ordered an R.C.M, 802 conference and instructed the

parties to confer and schedule a time with the Court. (Gov. Encls. 6 at 3-4.)
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y. On 4 September 2019, the Government was able to contact the Defense via telephone,
The Defense informed the Govemment that they were unable to access the results of the
Accused’s [JJJj from COR | becavse COR [ v2s requesting a medical
release from the Accused. (Def. Encis. at 28, 30.)

z. On 4 September 2019, the Government reached out to CDR [l to determine what
kind of release he required from the Accused in order to provide the test results to the

Defense. COR |l informed the Government that the form could be accessed at
I
aa. On 4 September 2019, the Government contacted the ||| GG

I :: the Naval Branch Health Clinic in Groton, CT. He informed the
Govemnment that the clinic would accept a DD form 2870 and provided specific
instructions on how io best complete the form. (Def. Encls. at 30.)

bb. On 4 September 2019, the Government forwarded this form to the Defense, as well as
including the aforementioned instructions and the contact information for the clinic's
administrative point of contact. {Def. Encls. at 30.)

cc. On 5 September 2019 during a telephonic R.C.M. 802 conference, the Defense stated that
they had contacted personnel at the Wyati Detention Facility in an effost to get the DD
Form 2870 signed by the Accused, but that no one from Wyatt had gotten back to them.

dd. On 5 September 2019, the Government contacted the Wyatt Detention Facility in order to
assist the Defense in getting the DD Form 2870 to the Accused. The Government was
informed by | 2t thc Wyat Detention Facifity that the Form had been

provided to the Accused. but that he had refused to sign it. She also informed the
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Government that she had scheduled a call between the Accused and the Defense for 6
September 2019. (Gov. Encls. 7 at 1.)

ee. On 10 September 2019, the Defense sought another continuance of the trial dates from
23-27 September 2019 until the week of 11 November 2019. In their Motion, Defense
asserts that they are “still assessing a crucial, case determinative aspect of its case—the
defense of lack of mental responsibility. . .” (AE XXVII at 3.)

ff. In the same Motion, the Defense asserts that ] wil! testify “to the defense of lack
of mental responsibility and [the Accused’s] inability to form the requisite intent for the
charged offenses.” (AE XXVIII a£ 3))

gg. The Defense has never sought production of [l 25 an expert witness.

hh. On {0 September 2019—and based on the Defense’s representations in its Motion that it
intends on offering evidence of the Accused’s mental condition at trial—the Government
submitted a discovery request to the Defensc seeking, inter alia, all medical and mentai
health records reviewed by ] in forming her opinion on the Accused’s mental
state at the 1ime of the offense. as well as the names. locations, and dates of all mental
health providers, fleet and family support centers. or any other location or entity where
the Accused may have received psychological evaluation, counseling, or treatment.
(Gov. Encls. 8.)

ii. As of the drafting of this pleading, the Defense has not responded to this discovery
request.

j1. The relevant and necessary witnesses stationed onboard the ||| ] ] arc unavailable

to testify until January of 2020 due to operstional commitments.
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3. Burden.

The Accused has the burden of proof by a preponderance of the evidence. R.C.M.
905(c)(1).

4. Discussion.

“Article 40, UCM, gives a military judge the discretion to grant a continnance to any
party for such time as the military judge deems just.” United States v. Smith, No. 200600156,
2007 CCA LEXIS 434, at *16-17 (N-M Ct. Crim. App. Oct. 16, 2007) (citing United States v.
Aflen, 31 MLL. 572, 620 (N-M. Ct. Mil. Rev. 1990)). “A military judge should liberally grant
motions for a continuance, as long as it is clear that a good cause showing has been made.” /4.
(citing United States v. Dunks, 1| M.J. 254,255 n.3 (C.M.A., 1976)). “To sustain its burden, the
moving party must show by a preponderance of the evidence that prejudice Lo a substantial right
of the accused would occur if the continuance were not granted.” Id.

Based on the representations of the Defense, the Government does not oppose Defense’s
motion for a continuance in these circumstances. However. the Government opposes the
Defense’s proposed dates of the week of 11 November 2019 due to the unavailability of many of
the percipient witnesses because of their operational commitments. The Government instead
proposes 6-10 January 2019 as irial] dates. These proposed dates are contingent on the Defense’s
cooperation and timely compliance with the Government’s 10 September 2019 discovery
request. The Government respectfuily requests leave of this Court to request alternative trial
dates should the Defense fail to comply with this discovery request in a timely enough fashion to
aliow Government experts to review the Accused’s mental health records and assist the
Governiment in presenting its case.

5. Oral Argument. The Government does not request oral argument.

AMPELLATE EXHIBE XA
PAGE_ 9 __OF 3

APPENDED PAGE



Digitally signed
BELFORTIJAM BIIE?.'FEF{T:LTMESPLI

ES.MICHAEL -~ I
Date: 2019.05.17
N
J. M. BELFORTI

LCDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and Defense
Counsei on 17 September 2019.

BELFORTIJA Digitally signed by

BELFORTIJAMES MICH
MES.MICHAEL acL
Date: 20190917

R 170360400
J. M. BELFORTI
LCDR, JAGC, USN

Trial Counsel
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d. On 3 August 2018, the IRO determined that continued pretrial confinement was
necessary in this case.
<. CSS88N Brown has been in pretrial confinement since 31 July 2018,
. Trial is now scheduled for 6-10 January 2020,
4. Discussion

a. Statement of the Law

It is lang established in American law than an individual accused of a crime is cloaked in
a presumption of inrocence. Related to this presumption is the principle that punishment without
the benefit of trinl violates the constitutional right to due process of law. Courtiiey v. Williams, |
M.J. 267 (C.M.A. 1976), citing In Re Winship, 397 U.S. 358 (1970). These principles apply in
the military as well. See Article 10, U.C.M.J. According to United States v. Heard, 3 M.J. 14, 16-
17 (C.M.A. 1977), “unless confincment prior to trial is compelled by a legitimate and pressing
social need sufficient to overwhelm the individual’s right to freedom... restrictions unnecessary
to meet that need are in the nature of intolerable, uniawful punishment. Thus, the Government
must make a strong showing that its reason for incarcerating an accused priar to his trial on the
charged offense renches such a level, for otherwise the right to be free must be paramount.™
R.C.M. 305(h){(2)(B) synthesizes these principles into a detniled test balancing the dght to be
frec with the importance of securing presence at trint and the prevention of further serious
misconduct. The commander placing a service member into pretrial confincment and an RO
must consider the prongs of this test in making the determination to confine a service member
without the benefit of trial. See R.C.M. 305(h){2)(A) and R.C.M, 305(i)(2). AfRer an initial
determination is made that an offense triable by court-martial has been commitied and that the
service member in question committed it, the next consideration is whether confinement is
riecessary. The two factors for consideration in making this determination are (a) whether 1 is
foreseeable that the prisoner will not nppear in court or (b) whether the prisoner will engage in
serious criminal misconduct, R.C.M. 305(h)(2)}(B)iii)(a) and (b).

Pursuant to R.C.M. 305(j}, the military judge shall release an accused who hos been
subjected to pretnal confinement if the [RO’s decision was an abuse of discretion and if there is
not sufficient information presented to the military judge to justify continuation of pretrial
confinement. R.C.M. 305()(1). Additionally, the military judge shall release the accused from

pretrial confinement if additional infarmation not presented to the IRQ establishes that the

|~
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aceused should not be held under the standards of R.C.M. 305(h)(2)}(B). R.C.M. 305(j)(B). The
mulitary judge should review whether the IRO’s decision was an abuse of discrelion by looking
anly at the evidence available to the [RO at the time of his decision. However, the n;ilitury judge
should review the scparate question of whether the accused should remain in pretrial
confinement pendente lire under a de novo standard, taking into account ail of the evidence
currently available. United States v. Gaither, 45 M.1. 349, 351 (C.A.A.F. 1096).

When reviewing an IRO’s decision for abuse of discretion, the military judge may show
some deference, but must also determine whether the IRO made an individual judgment
supportable in law and fact. “The exercise of discretion implies conscientious judgment, not
arbitrary action. It takes account of the [aw and the particular circumstances of the case and is
directed by reason and conscience to a just result.” United States v. Fisher, 37 M:J. 81 2, B16
(N.M.C.M.R. 1993}, citing Burns v. United States, 287 U.S. 216, 223 (1932}, “The test for
‘abuse of diseretion’ is the failurc to exercise discretion or its exercise on prounds that are
untenable.” Fisher, 37 M.J. at 816. Abuse of discretion “can be a failure to apply principles of
law applicable to the situation at hond.” /d. at 817, citing United States v. Hawks, 19 M.J. 736,
738 (A.F.C.M.R. 1984). Importantly, in order to find thai the IRO did not abuse his discretion,
the court must find that the IRO's decision was independently made and not just a rubber-stamp
approval of the confining commander’s initial order. “The process by which probable cause for
pretrial confinement is determined may be transformed into an empty ritual, and commanding,
officers and IROs may not abdicate their decision-making authority through the “mere
ratification of the bare bones conclusions of others.” Fisher, 37 M.J. at 818. “If the information
upon which their decision is based is insufficient, their decision is untenable and constitutes an

nbuse of discretion.” Id. at 819.

THE COURT SHOULD ORDER THAT CSSSN BROWN BE RELEASED FROM

PRETRIAL CONFINEMENT BASED ON THE INFORMATION CURRENTLY

AVAILABLE

1t is clear from all of the available evidence that CSSSN Brown should not be confined
pending trial under the standards of R.C.M. 305(h)(2)(B) and that he should be released, now, by
the mititary judge. Specifically, the government has not demonstrated that CSSSN Brown 1) wiil

not appear at tnial or 2) will engage in further misconduct and 3) that lesser forms of restraint are
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inadequate. There is no evidence to suggest that CSSSN Brown is a flight risk or that he will

engage in serious criminal misconduct if released from pretrial confinement. LSS2- is no

longer stationed in Groton, CT. He has since l'ransfcrred_
_, therefore there is zero chance of CSSSN Brown and 15582 -

cncountenng one ancther on base. The govermment has not issued a Military Proteclive Order
{(MPQO} agatnst C3SSN Brown for any witness in the case, let nlone Lssz-, therefore there
is no concern by thc government regarding witness tampering/obstruction of justice. If the
military judge ordered the release of CSSSN Brown, the Convening Authority has the ability to
resirict him to the base/barracks.

These forms of restraint have nat been attempted or, from the record, even contemplated
by the Convening Authority. Heard does not require that a “'stepped process of lesser forms of
restriction must be tried first,” but Heard is taken to require the exercise of reasonable judgment
in determination of pretrie! confinement issues, bearing in mind society's need to protect itself,
the need for an accused’s presence at trial, and the complete undesirability and unlaw Fulness of
unnccessary pretrial confinement.” United States v. Burke, 4 M.J. 530, 534-535 (N.C.M.R.
1977). In lhis case, reasonable judgment counsels in favor of these lesser restraints that would be
mare than adequate to serve the govermtment's interest in preventing other miusconduct ar the
flight of CSSSN Brown,

Should the Government assert that the allegations in this case are so serious that the
referred charges alone present nsk of further misconduct, flight, or that lesser forms of restraint
are inadequale, the court should reject such an argument, Though the nature and circumstances
of the offenses charpges can be considered, the “[s]enousness of the offense alone is not sufficient
justification for pretrial confinement.” United States v. Rios, 24 M.J. 809, 811 (A.F.C.M.R.
1987), citing Fletcher v. Commanding Qfficer, 2 M.J. 234 (C.M.A. 1977); Heard, 3 M.1. 14.

THE DECISION TO APPROVE CSSSN BROWN'S CONTINUED PRETRIAL
CONFINEMENT CONSTITUTES AN ABUSE OF DISCRETION

LCOR I v 25 the IRO in this case. According to Memarandum of Initial
Review Officer (a pre-printed form letter), LCDR [ considered the following 1) written
memo of detainee’s commander (48/72-hour letter), 2) confinement order, and 3) witness

statements, She also found that continued confinement was proved by a preponderance of the
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evidence and that the evidence showed: 1) an offense triable by a court-martial has been
committed; 2) the prisoner committed it; and 3) confinement is necessary because it is
foreseeable that there are reasonable grounds to believe that the accused will engage in serious
misconduct and less severe forms of restraint are inadequate.

The IRO “rubber stamped™ this pracess. She had zero evidence before her to make a
determination that continued confinement is necessary because it was foreseeable that there are
reasonable grounds to believe that the nccused will engage in serious misconduct and less severe
forms of restraint are inadequate. Since CSSSN Brown waived his presence at the IRQ, the
povernment did not held a formal hearing and therefore the hearing officer made her
determination bascd on the information presented to her via email. There was zero evidence
presented on the two aforemcntioned findings by the RO.

In fact, she considered the inaccurate and over exagperated evidence of the commander’s
48/72 hour letter. In the 48/72 hour letter, the commander misstated the facts and exapgerated the
severity of the injuries sustained by LSS2 - Paragraph 1.c.(2) states the *lacerations were
too deep for the IDC (independent duty corpsman} to solely treat.”” The majority of the injuries to
LS52 i were superficial, so much so that the IDC onboard the submarine was able to treat

LSSZ [l There were approximately [
I 52 as treated at a hospital for | v was rclcased

from the hespital on the same day. Although defense is unable to say if this gross misstatement
of the facts was intentional, gooed-faith based errors are still a violation of CSSSN Brown’s

rights.

Furthermore, paragraph 1.¢.(7) of the commander’s 48 72 hour letter states:

I s ‘determination” by the commander is wholly improper. First, CSSSN
Brown enjoys the constitutional right of being innocent until proven puilty. In essence, the
commander found CSSSN Brown guilty solely based on the altcgation. Further, the
commander’s determination that “Iesser forms of restraint are inadequate for the nature these

offenses” suggests that regardless of the facts and circumstances, for “these offenses™ lesser
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forms of restraint are inadequate. That is not the standard. That is not the law. The commander's
decision to order CSSSN Brown into pretrial confinement was and remains impropet.
Paragraph 4 of the commander's 48/72 hour letter is even more troublesome, The

commander’s findings are based on pure specuiation as opposed to evidence that probable cause

s suppose o be based on. He states there is ||
I v there is zero evidence presented to support this |G ;s

paragraph is nddled with conclusory statements and speculation without evidence. His decision
to kecp CSSSN Brown was not based on the law but rather on emotion.

Furthermore, the IRO did not consider the statement of CSSSN Brown, through counsel.
Althouph CSSSN Brown waived his right to be physically present at the IRO, this did not
eliminate the requircrent for the IR0 to abide by R.C.M. 305. LT Davey G. Rowe, JAGC, USN
was appointed as CSSSN Brown’s defense counsel for the limited purpose of the IRO hearing,
LT Rowe submitted an argument, via email, to the IRO stating that the government is unable to
present any cvidence that CSSSN Brown wiil continue to commit further misconduct, that he is a
flight risk, or that lesser forms of restraint are inadequate. LT Rowe specifically pointed out to
the IRO that the government has not even attempted lesser forms of restraints and in fact CSSSN
Brown had been compliant and continues to be compliant. LT Rowe further pointed out that
CS8SN Brown’s record was impecccable and showed no indication that lesser forms of restraint
would be incffective. Based on the IRO Memorandum, the hearing officer did not consider any
of this informatien when deciding to approve continued confinement of CSSSN Brown.

The IRO ratified an improper decision by the commander based on zero evidence. [ SS2
[ s informed on 2 August 2018 thet CSSSN Brown would remain in pretral confinement
because he waived his oght to he present at the hearing. Despite CSSSN Brown not wanting to
be present, the functionality of the hearing was still required to take place, yet a day before the
IRO filled in the pre-printed form letter, LSS2 ] was told that CSSSN Brown would not be
getting out of pretrial confinement. This is proof that the hearing officer abused her discretion
and merely ratified the decision of the commander, a decision that was exaggerated and
misstated the facts and was therefore improper.

Since the pretrial confinement of CSSSN Brown was an abuse of discretion, CSSSN
Brown is entitled to additional administrative credit under R.C.M. 305(k). While CSSSN Brown

will already receive credit for his pretrial confinement if there is a conviction with adjudged
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confinement in his case, he is also entitled to “additional credit for each day of pretrial
confinement that involves an abuse of discretion™ as is the casc here. Based on the deficiencies
and abuse of discretion on the part of the IRO noted above, the court should award CSSSN
Brown three-for-one credit lor each day of illegal pretrial confinement he has served since 31
July 2018.

5. Evidence
a. 43/72 hour Letterdtd 1 Aug 1B

b. Pre-trial Confinement Acknowledgement did 2 Aug 18
c. Memorandum of Initial Review Officer dtd 3 August 18
d. Email from LT Rowe dtd 3 August 18
e. Electronic Training Jacket page 1CO LSSE-
6. Oral Argument
The defense does not request oral argument.
7. Relief Requested

‘The defense respectfully request the court issue an order releasing CSSSN Brown from
pretrial confinement due to the IRO's abuse of discretion. The defense further requests the court
award CSSSN Brown additional credit for illegal pretrial confinement at a ratio of three days of

credit for each day of illegal pretrial confinement served since 31 July 2018,

S5.Y, WILLIAMS
LCDR, IAGC, USN
Detniled Defense Counsel

-
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R.C.M. 305(h}{(2)(A)-¢C). His memo was also forwarded to the Initial Review Officer
(IRO). (Def. Encls. at 1-2, 4.)

¢. On 2 August 2018, the Accused was informed via written memo of his rights pursuant to
R.C.M. 305 and discussed these rights with his counsel. He elected to waive his
appearance at the initial review of his pretrial confinement. (Def. Encls. at 3.)

d. On 3 August 2018, the IRO reviewed the 48/72 hour letter, the confinement order, and the
witness statements. (Def. Encls. at 4.)

e. On the same day, the IRO approved the continued confinement of the Accused because
she concluded that there were reasonable grounds to betieve that ||| [ EGTNRNGEG

Y (Def.

Encls. at 5.)

f. The IRO provided a detatled explanation for her decision:_

(Def. Encls. at 6, Gov. Encls. 162 at 2, 5-6.)

£- On 6 September 2018, the Accused was moved into pretrial confinement at Donald Wyatt

Detention Facility (Wyatt). (Gov. Encls. 8% at 1)

2 This enclasure was attached to the Government Response (Appellate Exhibit (AE) XI) to Defense
Motion to Dismiss for Lack of Speedy Trial Pursuant to Article 10 (AE X). It is located in AE XXI.

* This enclosure was attached to the Government Response (AE XIX) to Defense Motion for Sentencing
Credit (AE XVTI). 1t is located in AE XXI.
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h. On 16 November 2018, the Accused heated up a liquid mixture of oatmeal in the K-pod
communal microwave for approximately 8 minutes. (Gov. Encls.* (J  EGTEGE

I oo £ 1)

i. After testing the temperature, the Accused further heated the mixture for another 2
minutes. {Gov. Encls. 9 ot |
i. The Accused threw the hot oatmeal onto the face of another detainee and struck the
detainee’s face with his fist. (Def. Encls, AU® at 17; Gov. Encls. 9 at ||| .
k. On 16 November 2018, the Accused was placed in administrative detention pending
investigation for violation of facility rules and regulations. (Def. Encls. AU at 17.)
1. On 28 November 2018, Wyatt officials conducted a Disciplinary Report Hearing where a
Hearing Officer found the Accused guilty of “Assault with Fluids” by “a preponderance
of the evidence.” (Dcf. Encls. AU at 18.)
3. Burden.
The Accused has the burden of proof by a preponderance of the evidence, R.C.M.
905(c)(1).
4. Discussion.

A, An accused can only be released from confinement if the IRO abused her
discretion and there is insufficient evidence presented to justifv continued

confinement.

“An accused may be placed in pretrial confinement if: the commander believes upon

probable cause, that is, reasonable grounds, that: (i} An offense triable by a court-martial has

“This enclosure was attached to the Government Response { Appeliate Exhibit (AE) XIX) to Defense
Motion for Sentencing Credit (AE XVIHI). Ii is located in AE XX
3 These references are to the time stamps on the video file submitted (o the Court and Defense.

% This enclosure was attached to the Defense Motion for Sentencing Credit (AE XVIID. It is located in
AE XX.
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been committed; (ii) The prisoner committed it; and (iii) Confinement is necessary because it is
foreseeable that: (a) The prisoner will not appear at trial, pretrial hearing, or investigation, or (b)
The pnsoner will engage in serious cniminal misconduct; and (iv) Less severe forms of restraint
are inadequate.” United States v. Edginton, No. NMCCA 201300328, 2014 CCA LEXIS 274, at
*5 (N-M Ct. Cam. App. Apr. 30, 2014) {quoting R.C.M. 305(h)}(2)(B}). “Serious criminal
misconduct includes intimidation of witnesses or other obstruction of justice, serious injury of
others, or other offenses which pose a threat to the safety of the community. . .” R.C.M.
305(h)(2)(B).

“Within 7 days of ordering an accused into pretrial confinement, the commander’s
decision must be reviewed by a neutral and detached IRO or magistrate.” Edginion, 2014 CCA
LEXIS 274, at *5 (citing R.C.M. 305(i)(2}). “The IRO must find by a preponderance of the
evidence that probable cause exists o continue confinement.” Jd. (citing R.C. M.
305(1)(2UAX3)).

“A military judge reviews an IRQ’s conclusion to continue pretdal confinement for an
abuse of discretion.” Jd. (citing R.C.M. 305()(1)(A)). “In making his determination, the
military judge examines only the evidence that was before the IRQ at the time he made the
decision to continue pretrial confinement.” Id. {citing United States v. Gaither, 45 M.1. 349, 351
(C.A.AF. 1996)); see also Urited States v. Wardle, 58 M 1. 156, 157 (C.A.A.F. 2003), “An
abuse of discretion occurs if a finding of fact is clearly erroneous (i.e., unsupported by the
record) or, if a decision is based on an erroneous view of the law.” United States v. Vancourt,
No. NMCCA 200900397, 2010 CCA LEXIS 620, at *9 (N-M Ct. Crim. App. Apr. 30, 2010)
{citing Uniied States v. Taylor, 47 M.). 322, 325 (C.A.AF. 1997); United States v. Sullivan, 42

M.J. 360, 363 (C.A.A.F. 1995}). The mere “possibility that a factual finding could be wrong is

APPELLATE EXHIBIT  L-
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insufficient to find it clearly erroneous. Where the record contains some support for a factual
finding it is not clearly ecroneous.” United States v. Haridat, No. 201100275, 2012 CCA LEXIS
4, at *4-5 (N-M. Ct. Crim. App. Jan. 10, 2012) (citing United States v Leedy, 65 M.J. 208, 213
(C.A.AF. 2007)). “The abuse of discretion standard is a strict one, calling for more than 2 mere
difference of opinion. The challenged action must be ‘arbitrary, fanciful, clearly unreasonable,’
or ‘clearly emroneous.”” United States v. Lioyd, 69 M_J. 95, 99 (C.A.A.F. 2010) (quotation
omitted).

“A military judge orders release of an accused only if the IRO abused his discretion and
there is insufficient evidence presented to justify continued confinement.” id. (citing Gaither,
45 M.J. at 351; R.C.M. 305()(1)(A}} (emphasis added). “When a military judge is asked to
deterrnine whether confinement should be continued pendente lite, a different question is
presented.” Gaither, 45 M.1. at 351. “An accused’s contention that conditions have changed
since he was placed in confinement or that new information has been developed which shows

that confinement need not be continued requires a de novo review.” Id.

B. The information currently before this Court justifies the Accused’s
continued confinement.

The Accused argues that “it is clear from al of the available evidence” that he should be
released from confinement. (Def. Mot. at 3.) In essence, he argues that “conditions have
changed” and therefore his continued confinement is unnecessary to prevent him from
committing serious misconduct or fleeing. To adopt this argument, this Court would have to
ignore—as the Accused has in his Motion—a crucial point: there is now additional evidence that

the Accused will commit further serious criminal misconduct because he already has while still

in confinement.
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The Accused violently attacked another detainee by scalding him with hot catmeal and
then punching him in the face. (Gov. Encls. 9 at [} Gov. Encls. ¢ at [JJN; Gov.
Encls. 8 at 1.) The Accused makes no mention of this fact in his Motion. Instead, he suggests
that because the Victim is no longer stationed in Connecticut, there is “no concemn by the
government regarding witness tampering/obstruction of justice.” (Def. Mot. a1 4.) Even taking
this unsupported assertion at face value, “serious criminal misconduct” also includes “serious
injury of others,” just like the injury the Accused inflicted on his fellow detainee by buming his
face.

Consideration of the Accused’s violent attack while confined is crucial for this Court's
ultimate determination for two reasons. First, it demonstrates the high likelihaod that the
Accused will continue to attack peopie if unleashed on the community. Second, it demonstrates
that lesser forms of confinement are insufficient to keep the Accused from attacking people.
Indeed, despite being housed in a federal detention facility, the Accused sti!l perpetrated a
violent assauit on an otherwise unsuspecting detainee. Lesser forms of restraint need not be
“attempted and proven inadequate before confinement can be legally imposed.” United States v.
Jenkins, No. NMCCA 201000663, 2011 CCA LEXIS 473, at *6 (N-M Ct. Crim. App. Aug. 9,
2011). In other words, a commander does not have to wait for an accused to commit even more
violence while on restriction in order to have him confined. Neither is this Court required to
ignore evidence and abandon common sense, despite the Accused’s apparent entreaties to do so.

What the Court is left with is evidence that the Accused repeatedly stabbed his shipmate
with a kitchen knife and that he attacked another detainee after purposefully heating a bow! of
oatmeal, throwing it in his victim’s face, and then punching him. The Accused argues that

“reasonable judgment counsels in favor of these lesser restrainis . . . (Def. Mot. at 4.) On the

6 -
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contrary, to release someone with such a demonstrated track record of violent criminal

misconduct would be decidedly unreasonable. This Court should reject the Accused’s argument,

C. The Accused cannot demonstrate that the IRO abused her discretion
because they cannot point to a clearly ermonegus finding of fact or a
misapplication of the law.

The Accused argues that the [RO abused her discretion. He does not, however, point to
an alleged misapplication of the law. (Def. Mot. at 5.} Instead, the Accused seems to argue that
the IRO made clearly erroneous findings of fact, citing her reliance on the supposedly
“inaccurate and over exaggerated evidence of the commander’s 48/72 hour letter.” (Def. Mot,. at
6.) This contention is problematic for multipie reasons.

First, the mere fact that the IRO read the 48/72 hour letter cannot demonstrate an abuse of
discretion. indeed, the [RO was reguired to read the 48/72 hour letter by the Rules. See R.C.M.
305(1)(2) (“Within 7 days of the imposition of confinement, a neutral and detached officer
appointed in accordance with regulations prescribed by the Secretary concerned shall review the
probable cause determination and necessity for continued pretrial confinement.”) (emphasis
added). Furthermore, though the IRQ read the 48/72 hour letter as required by the Rules, her
more detailed expianation specifically mentioned the witness statements, nat the supposedly
“over exaggerated” 48/72 hour letter. To the extent the Accused is arguing that reading the
48/72 hour letter was an abuse of discretion, he is wrong on the law. To the extent the Accused
is arguing that the IRO overly relied on the 4872 hour letter, he is wrong on the facts, The mere
fact that the IRO read the 48/72 hour letter does not show she abused her discretion and the
Accused notably does not point to any authority to suggest otherwise.

Second, the Accused does not and cannot demonstrate that anything in the 48/72 hour

letter is clearly erroneous or that the IRO should not have considered any facts therein. The
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Accused does not provide this Court with any evidence demonstrating that the 48/72 hour letter
is inaccurate, let alone that there is no support in the record for what is contained in the letter.
See Haridat, 2012 CCA LEXIS 4, at *4-5. Indeed, the Victim did sustain multiple injuries at the
hands of the Accused (see Gov. Encls. 207), he was medically evacuated off of the-
20 he did receive treatment for his injuries at a hospital. (Gov. Encls. 3% at 5.6, 10-11.)

The Accused also argues that consideration of the letter was improper because it included
the following verbiage: “Based on the above facts, | found it is appropriate to order pretrial
confinement, and intend to maintain pre-trial custody, based on [the Accused’s] violent and
criminal misconduct which are serious court-martial offenses and lesser forms of restraint are
inadequate for the nature these offenses.” (Def. Encls. at 2.) The Accused ignores the fact that a
commander is required to make a determination as to whether pretrial confinement will continue
and state it in wnting. See R.C.M. 305(h){(2)(2) (*the commander shal! decide whether pretrial
confinement will continue.”); R.C.M. 305(h){2)(C} (“the commander shali prepare a written
memorandum that states the reasons for the conclusion that the requirements for confinement in
subsection (h)(2)(B) of this rule have been met.”); R.C.M. 305(i)(1)(*Review of the adequacy of
probabie cause to continue pretrial confinement shall be made by a neutral and detached officer
within 48 hours of imposition of confinement under military control.”).

The 48/72 hour letter merely states the Commander’s conclusion that continued pretrial

confinement of the Accused is warranted. The Commander also elaborates why || EGEGNG

I (0. Encls. ot 2) The

" This enclosure was attached to the Governiment Response (AE X1II) to Defense Motion to Compel
Discovery (AE XII). It is located in AE XXI.

* This enclosure was attached to the Government Response (AE XI) to Defense Motion to Dismiss for
Lack of Speedy Trial Pursuant te Article 10 (AE X). It is located in AE XXL
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Commander was permitied to consider the nature of the Accused’s offenses and the fact that he
is facing significant confinement if convicied, It should be noted that the Commander’s
assessments proved to be comrect. The Accused did commit another violent assault despite being
confined. In any case, the Commander acted appropriately by following the Rules and
documenting his decision. The Accused’s contention that the IRO abused her discretion by
following the Ruies and reading the 48/72 hour letter—a letter the Commander was required to
write—is completely unsupported by any legai authority or the facts in this case,

Finally, the Accused argues that the [RO abused her discretion by failing to consider *“the
statements of [the Accused] through counsel.” (Def. Mot. at 6.) This is equally unavailing. The
Accused cites to no authority suggesting that failure of an IRO to consider a “statement of the
accused” would constitute an abuse of discretion, but even if he had, that is not what happened in
this case. The e-mail from LT Rowe to the RO is not a “statement of [the Accused].” LT Rowe
does not state that in the e-mail and it is clear from the actual text of the e-mail that it is merely
the argument of LT Rowe. (Def. Encls at 7.} This reveals the foily of this assertion by the
Accused. Ultimately, the IRO did not ignore a statement of the Accused. She was simply not
persuaded by the argument of counsel. This cannof constitute an abuse of discretion. See United
States v. Stellato, 14 M.J. 473, 480 (C.A.A.F. 2015) (*‘The abuse of discretion standard cails for
more than a mere difference of opinion. Instead, an abuse of discretion occurs when the military
judge’s findings of fact are clearly erroneous, the court’s decision is influenced by an erroneous
view of the law, or the military judge’s decision on the issue at hand is outside the range of
choices reasonably arising from the applicable facts and the law.”). The IRO’s action was weil
within her range of choices. The Accused’s does to meet his burden. He is therefore not entitled

to be released or to receive any confinement credit.
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5. Relief Requested. The Government respectfully requests this Court deny the Accused’s

Motion.

6. Evidence. In addition to relying on Defense enclosures, the Government directs the Court’s
attention to Government Enclosures that are already part of the Record and can be located at
Appellate Exhibit XXI, as discussed supra at page 3, n. 2-6 and page 8, n.7-8.

7. Oral Argument. The Government does not request oral argument.

Digitally signed &
BELFORTIJA Dgursinedty

MES.MICHAEL cHazL I
Date: 20150927
14.38 34 -0400°

J. M. BELFORTI
LCDR, JAGC, USN
Tral Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and Defense
Counsel on 27 September 2019,

BELFORTIJA [Stalrsionedty
MES.MICHAEL Hac. IEEEEEEN
I
J. M. BELFORTI
LCDR, JAGC, USN

Triai Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA Defense Response to the Governmené’s
Motion to Exclude Expert Testimony
V.

MICAH J, BROWN 27 November 2019
CSSSN/E-3 USN

1. Nature of the Motion

In accordance with M.R.E. 702, the defense respectfully requests the court to deny the
government’s motion to preciude [l cxpert testimeny. Excluding evidence which
directly refutes elements of the charged offenses would deprive CSSSN Brown of his
constitutional right {o present a complete defense. Nevada v. Jackson, 569 U.S, 505 (2013).
2. Burden of Proof

1. Upon a showing that the expert’s testimony has been “sufficiently called into question,”
the proponent of the expert’s testimony has the burden of persuasion by a preponderance of the
evidence.

2. To the extent the government’s motion separately seeks a preliminary ruling on the
admissibility of evidence of other wrongs committed by the accused, the govermmment would have
the burden as the proponent of that evidence.

3. Facts

a. CSSSN Micah Brown has been accused of attempting to murder LSS2 _

on or about 30 July 2018 by meens of stabbing him with a knife. E"(-," b+ mesn umbtrc.d.
[
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
The United States of America DEFENSE SECOND MOTION FOR
RELEASE FROM PRETRIAL
Y. CONFINEMENT AND FOR
ADDITIONAL CREDIT
Micah J. Brown
CSSSN/E-3  USN 25 NOV 19

1. Nature of Motion
Pursuant to Rule for Courts-Martial (R.C.M.) 305()) and R.C.M. 906(b)(8) the defense
moves the court to release CSSSN Micah Brown, the accused, from prefrial confinement. in
addition, the defense moves for the court to issue credit of two days for every one day of pretrial
confinement served due the unusually harsh circumstances endured by CSSSN Brown.
2. Burden of Proof
Although the defense is the moving party, this motion concems the basis for continued
pretrial confinement and so the burden rests on the government by a preponderance of the
evidence to demonstrate why continued confinement is necessary. See United States v. Heard, 3
M.1. 14 (C.M.A. 1977).
3. Summary of Facts
a. CSSSN Brown is accused of two specifications of violation of Article 80, UCM]J,
attempted premeditated murder and attempted unpremeditated murder, and one
specification of a violation of Article 128, UCMJ, apgravated assault with the intent
to commit grievous bodily harm.'
b. On 31 July 2018, CSSSN Brown was ordered into pretrial confinement
c. On 1 August 2018, the Commanding Officer submitted the 48/72 hour as required by
R.C.M. 305.
d. On 3 August 2018, the IRO determined that continued pretrial confinement was
necessary in this case,
e. CSS5SN Brown has been in pretrial confinement since 31 July 2018.
f. Tnal is currently scheduled for 6-10 January 2020.

g. The government filed a continuance request on 20 November 2019.

I Charge Sheet
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4. Discussion
a. Statement of the Law

It is long established in American law than an individual accused of a crime is cloaked in
a presumption of innocence. Related to this presumption is the principle that punishment without
the benefit of trial violates the constitutional right o due process of law. Courtney v. Williams, |
M.). 267 (C.M.A. 1976}, citing In Re Winship, 397 U.S. 358 (1970). These principles apply in
the military as well. See Article 10, U.C.M.). According to United States v. Heard, 3 M.J. 14, 16~
17 (C.M.A. 1977}, “uniess confinement prior to trial is compelied by a legitimate and pressing
social need sufficient to overwhelm the individual’s right 10 freedom. .. restrictions unnecessary
to meet that need are in the nature of intolerable, unlawful punishment. Thus, the Government
must make a strong showing that its reason for incarcerating an accused prior to his trial on the
charged offense reaches such a level, for otherwise the right to be free must be paramount.”
R.C.M. 305(h)(2){B) synthesizes these principles into a detailed test balancing the right to be
free with the importance of securing presence at trial and the prevention of further serious
misconduct. The commander placing a service member into pretrial confinement and an IRO
must consider the prongs of this test in making the determination to confine a service member
without the benefit of trial. See R.C.M. 305{(h)(2)(A) and R.C.M. 305(i)(2). After an initial
determination is made that an offense triable by court-martial has been committed and that the
service member in question committed it, the next consideration is whether confinement is
necessary. The two factors for consideration in making this determination are {a) whether it is
foreseeable that the prisoner will not appear in court or (b) whether the prisoner will engage in
serious criminal misconduct. R.C.M. 305(h}(2)(B)(iii}{(a) and (b).

Once charges are referred to trial, the military judge can authorized release of an accused
from pretrial confinement. The military judge shali release the accused from pretrial confinement
if additional information not presented to the IRO establishes that the accused should not be held
under the standards of R.C.M. 305(h}2}(B). R.C.M. 305(j}B).

2
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THE COURT SHOULD ORDER THAT CSSSN BROWN BE RELEASED FROM
PRETRIAL CONFINEMENT BASED ON INFORMATION NOT PRESENTED TO THE
7-DAY HEARING OFFICER

At the time that the IRO made the decision to continue confinement for CSSSN Brown,
there were many facels to continued pretrial confinement that she was not and could not become
aware, CSSSN Brown has been subjected to pretrial confinement at Wyatt Detention Facility
(W yatt) since 6 September 2018, Wyatt is not a Naval Consolidated Brig. Wyatt houses violent
felons and do not operate like military brigs. CSSSN Brown has been subjected to threats, acts of
intimidation and ||l while being housed at Wyatt. Despite being diagnosed with
I "t has not provided any
treatment for CSSSN Brown.

In the court’s previously ruling on CSSSN Brown’s release from pretrial confinement
motion, the court presented concems regarding the assauit allegation that took place at Wyatt, As
detailed in the letter from || and CSSSN Brown, you can see the situation CSSSN
Brown was put in. From being constantly bullied, threatened, assaulted, and intimidated for
weeks by | 20d other inmates, CSSSN Brown was put in an impossible position
where he was forced fo defend himself. || Bl is 2 vic!lent offender and made it a habit
of intimidating CSSSN Brown. The letters provided from the other inmates show that CSSSN
Brown was not a trouble maker, he was not an instigator. Quite the opposite, CSSSN Brown was
a quiet guy, kept to himself, and liked to read books. He would not have been put into this
position if he was not in pretrial confinement. He would not have been put into this position if he
was in a military facility.

In July 2019, CSSSN Brown reported that he had been |||} N +hile at Wyatt
yet, the command took no action to remove him from the facitity. The command took no action
to ensure CSSSN Brown was safe and free from harm. CSSSN Brown was diagnosed with [}
I < thc command took no action to ensure he was receiving treatment or
medication. If he was released from pretrial confinement he could seek treatment on his own.

Furthermore, CSSSN Brown’s continued confinement at Wyatt violates his 6
Amendment right o counsel. CSSSN Brown’s counsel are located in San Diego, California and
Naples, Italy therefore they do not have the ability to just drive over to Wyatt for a client

meeting. Defense counsel are required {o call or email Wyatt to schedule an appointment time
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but Wyatt is not always responsive. Even when Wyatt is responsive, it takes days for the
scheduled call to occur and greatly decreases the level of productivity and efficiency on CSSSN
Brown's case. Although the command has been generally good about showing up for weekly
wellness visits, CSSSN Brown has expressed to them on more than one occasion that he wants to
speak with his defense counset yet, no one from the command reached out to the defense counsel
to inform them oF CSSSN Brown’s request. There have been times, as the court is aware, where
the defense needed documents signed by CSSSN Brown but it took over a week to coordinate
with Wyatt, Although there is a defense office located 1 hour from Wyatt, those counsel are all
conflicted from the case therefore the next nearest defense counsel that could possibly assist with
certain tasks are located in Washington, DC. 1t is unreasonable to think that the convening
authority is going to pay for counsel not assigned to the case to fly to Providence, Rhode Island
to execute a task.

These are not circumstances that would occur if CSSSN Brown was in a military facility
or out of pretrial confinement. CSSSN Brown is facing potential life in confinement. It is
imperative for him to have access to his counse] and vice versa. It is imperative that CSSSN
Brown be free from intimidation, threats [ Bl] 25 he tries to help his counsel with his
defense. At the time of the IRO CSSSN Brown was being housed at Navy Consolidated Brig,
Jacksonville. The JRO could not have known these are some of the issues CSSSN Brown wouid
encounter when making the decision for continued confinement. These conditions amount to
unusually harsh circumstances. There are many lesser forms of restraint that can be put into place
such as restriction to the base. Based on the aforementioned circumstances, CSSSN Brown
should be released from pretrial confinement.

Due to the unusually harsh circumstances CSSSN Brown has encountered, the defense
requests the conrt order additional credit pursuant to RCM 305(k).

5. Evidence

Letter from CSSSN Micah Brown

d.
b. - Letter rom [N

c. Comprehensive Report ICO || EGTTGNG
d. Confinement Questionnaires

¢. Wryatt Grievances ICO Micah Brown

. | CO Miczh Brown
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g. Email dtd 16 Jul 19

h. Witness Statements ICO Micah Brown

6. QOral Argument

The defense does request oral argument,

7. Relief Requested

The defense respectfully request the court issue an order releasing CSSSN Brown from

pretrial confinement. The defense further requests the court award CSSSN Brown additional

credit for the unusually harsh circumstances while in pretrial confinement at Wyalt at a rate of

two days for every one day.

S.Y. WILLIAMS
LCDR, JAGC, USN
Detatled Defense Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served on the Government trial counsel in the above
captioned case on 25 Nov 2019.

S. Y. WILLIAMS
LCDR, JAGC, USN
Detailed Defense Counsel

APPELLATE EXHIBIT LK
PAGE__(p OF__G5S







b. On 27 September 2019, the Government responded to the Defensc’s motion arguing that a
military judge can only release an accused from pretrial confinement if the [RO abused

their discretion and there is insufficient evidence presented to justify confinement,

o

. On 23 October 2019, the parties argued their motions before the Court at an Article 39(z)
session and this Court orally denied the Defense’s motion.

d. The Court reconsidered its oral ruling at the request of the Defense, but the Defense
presented no new evidence for the Court to consider.

. On 3] October 2019, this Court provided a written ruling denying the Defense’s motion
stating that the IRO did not abuse her discretion and that there is sufficient evidence
before the Court to justify continued confinement.

f. The defense has presented no new evidence under R.C.M. 305(j} or R.C.M. 305¢(h)}(2)}(B)
that justify the accused’s release from pretriai confinement.

3. Burden.

The Defense has the burden of proof by a preponderance of the evidence with respect to
the preliminary showing of whether information not presented to the iRO establishes that the
accused should be reieased from pretrial confinement under R.C.M. 305(j). R.C.M. 905{c){1).
4. Discussion.

R.C.M. 305(j) requires the military judge to release from pretrial confinement only if:
{A) The The 7-day reviewing officer’s decision was an abuse of discretion, and there is not
sufficient information presented to the military judge justifying coutinuation of pretrial
confinement under subparagraph (h}2}(B) of this rule; (B) Information not presented to the 7-
day reviewing officer establishes that the confinec should be released under subparagraph

{h}2)(B) of this rufe; or (C} The provisions of paragraph (i)(1) or (2) of this rule have not been

ag XN
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complied with and information presented to the military judge does not establish sufficicnt
grounds for continued confinement.

Reparding the first condition, this Court has previously ruled that the IRO’s decision was
not an abuse of discretion and that there is sufficient information presented to the military judge
Jjustifying continuation of pretrial confinement under R.C.M. 305(h}(2)(B). The Defense has not
raised any argument under the third condition as R.C.M. 305(i}(1) and {2) have been complied
with. The Defense’s argument now lics in the second condition as they are asserting that at the
time of the [RO’s decision “...there were many facets to continued pretrial confinement that she

was not and couid not be aware.” (Def. Mot. at 3.)

A. The Defense has not shown that information not presented to the IRQ establishes
CSSSN Brown should be released under R.C.M. 305{(h¥2)}{B).

An accused should be released from pretrial confinement unless there is probable cause
to believe, upon reasonable grounds, that “ (i) An offense triable by a court-martial has been
committed; (ii} The prisoner committed it; and (iii) Confinemcnt is necessary because if is
foreseeable that: (a) The prisoner will not appear at trial, pretrial hearing, or investigation, or (b}
The prisoner will engage in serious criminal misconduct; and (iv) Less severe forms of restraint
are inadequate.” United States v. Edginton, No, NMCCA 201300328, 2014 CCA LEXiS 274, at
*5 (N-M Ct. Crim. App. Apr. 30, 2014) (quoting R.C.M. 305(h)}(2X(B}). Serious criminal
misconduct includes “...serious injury of others, or other offenses which pose a serious threat to
the safety of the community or to the effectiveness, morale, discipline, readiness, or safety of the
command...” R.C.M. 305(h)}2)B).

After eonsidering all the information balore the Court on 31 October 2019, this Court

found that the accused’s “...likely infliction of serious injury on other poses a serious threat to

AE YN
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the safety of the community or serious threat to effectiveness, morale, discipline, readiness, or
safety of his command or U.S. national security” and therefore, continued pretrial confinement is
Jjustified. This Court went on to conclude that lesscr forms of restraint are inadequate based on
the charged misconduct and the continued violent misconduct the nccused has engaged in while
in pretrial confincment.

The Defense now argues that because the IRO was not aware of the possibility that
CSSSN Brown could {and subseguently was) moved to a civilian pre-trial confinement facility
should now result in his release from pretrial confinement attogether. The Defense lists
potentially mitigating reasons for the accused’s continued misconduct while in pretrial
confinement and argues the accused’s right to counsel has been violated due to such, but fails to
articulate how any of this information directs the accused’s release under R.C.M. 305(h}{(2Xb).
However, the evidence before this Court has not changed and the accused should remain in
pretrial eonfinement pursuant to R.C.M. 305.

The Defense argucs that the accused’s location violates his 6™ amendment right to
counsel. Although this concem is not g consideration under R.C.M. 3035, the Defensc would
likely have a similar claim regardless of where the accused is physically housed due io the
location of the Defense counsels in San Diego, California and Naples, ltaly. Given the physical
separation of counsel and client, and taking Defense’s assertion as accurate, the logistics of
setting up meeting times arc not unreasonable. There is no evidence in the record that Defense
has had unreasonable lags in contacting the accused or vice versa. Even if' there were defense
counsels closer to the accused, it is not likely they would form an attorney-client relationship for

the reasons asserted by the Defense that would make a military facility more conducive o client
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meetings.! The Defense is free to utilize the command members who make weekly wellness
visits in the event they need a simple signature on a form. Regardless, continued pretrial
confinement is clearly warranted under R.C.M. 3035.

The accused claims that he has not had a physical or verbal altercation with anyone for
the previous three years while living in Groton, CT and that his atlack on a fellow detaince was
the inevitable result of intimidation and provocation by the victini. {Def. Mot. at 3).2 There were
available and non-violent ways of dealing with any alleged intimidation the accused was
suffering including filing a grievance with the facility. * However, there is no evidence before
this Courl to show the accused tried to handle that situation with anything less than a planned
and violent attack against the victim. There is also no evidence before this Court to justify the
accused intentionally stabbing LSS2 [Jj multiple times while underway on a submarine. This
demonsirated track record of violent criminal misconduct clearly justifies the continued
confinement of the accused and to release him back to the command would be putting all those
around him in harm’s way should the accused feel theeatened or intimidated in any way,

B. Sentencine credit under R.C.M. 305(k) or Article 13 is not warranted.

R.C.M. 305(f) and Article 13, UCMJ, makes it clear that pretrial confinement shall not be

' As noted in this Courls Ruling on Defense Motion for Credit Under Article 13, UCMJ, RCM 305, and RCM 304
dated 01 November 2019, neither the Convening Authority, nor the government, is obligated to transfer the accused
io a different focation and there are legitimate government interests in housing the accused in Rhode 1siand which is
the closest location to the trial location.

? The Government invites the Court to reexamine Appellate Exkibit XX Enclosure 21 which is an asrest history of
the accused showin

? The Defense’s mation contains muitiple grievance forms and [ requests submitted by the uccused for things
such as comintissary reimbursernent and requests tv move pods, but the Court should note none of these prievances

include any complainis about being bullied or intimidated as the accused now claims.
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used as punishment.® Article 13, UCMJ, prohibits two types of activities involving the treatment
of an accused prior to trial: (1) the intentional imposition of punishment on en accused before his
or her guilt is established at trial {illegal pretrial punishment), and (2) arrest or pretrial
confinement conditions that are more sigorous than necessary to ensure the accused’s presence at
trial (itlegal pretrial confinement). > The Defense seems to argue that the conditions at the
civilian detention facility are so unusually harsh and more rigorous than necessary as to warrant
sentencing credit under R.C.M. 305(k) which implicates Article 13, UCM]J, although no such
argument is explicitly made by the Defense in its motion.®

The Defense presents no new evidence for the Courts review ta show there has been a
change in the conditions of the accused’s pretrial confinement from their previous motion which
was denied by this Courl. The accused claims that his placement in pretrial confinement,
particularly in a civilian facility, has forced him to commit further misconduct to protect himself.
As nated above, the accuscd has exetcised none of the options available to him such as |}
complaints or formal grievances to remedy these complaints. {Def. Mot. at 40-48). The assertion
that the accused would not have committed further misconduct if placed in a military facility is
without merit as there is no guarantee that the accused would not have felt threatened, bullied, or
intimidated by others at a Navy brig which may have caused him (o react in the same way he has
while at a civilian facility. The Defensc’s assertion that the accused should be released from pre-

trial confinement so that he can scek menta! heajth treatment on bis own is also not a

4 “Np person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement
upon the charges pending against him, nor shall the arrest or confinement imposed upon him be any more rigorous
than the circumstances required to insure his presenee, but he may be subjected to minor punishment during that
period for infractions of discipline.”

* United States v. Zarbetany, 70 M.J. 169, 169 (C.A.A.F. 2010).

* This Court previously ruled that the IRO did not abuse her discretion and that there is sufTicient evidence before
the Court to justify a continuation of confinement. This Courl also denied the defense’s first request for
administrative credit under RCM 305(k) and Article 13 o5 there was no evidence that the government placed the
gccused in pretrial confinement to punish him and such confinement is not more rigorous than necessary.
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consideration under R.C.M. 305 that would warrant release. The 47 pages of |} N
_ released by this Court afier an in camera review clearly show the
accused is being continuously cared for whilte at Wyatt which is in direct conflict with the
Defense’s assertion that Wyatt has provided no treatment for the accused .7 [Encl. 1)

On 13 July 2019, the accused made a complaint to Wyatt Detentton Facifity that his
cellmate [ cver the clothing, multiple times in September 2018, The accused only
had one roommatt.a from 7 September 2018 13 September 2018, a civilian detaince. The
accused made no reports and did not tell anyone of the alleged ||| 2t the cme they
were occurring. When the Rhode Island State Police interviewed the accused regarding the
allegations, he stated he did not trust the facility and did not want to deal with the state police.
The command did reach out to Defense Counsel to inquire as to how they wanted the Victim
Witness Assistance Program notification handled. (Def. Mot. at 49) The 10 month delay in
reporting and the accused’s unwillingness to participate in an investigation has left these claims
unsubstantiated. There is no allegation or evidence that the accused has been subjected to any
other physical or_ while at Wyatt. As noted in this Court’s Ruling on Defense
Motion for Credit Under Article i3, UCMJ, RCM 305, and RCM 304 dated 01 November 2019,
the Convening Authority is not obligated to transport an accused to a difTerent military facility
regardicss of whether or not the CA is aware of the accused’s mental, physical, and
psychological condition.

The Defense has made no showing that the conditions of the accused’s pretrial
confinement conditions are so unusually harsh and more rigorous than necessary as to warrant

sentencing credit under R.C.M. 305(k) or Article 13, UCMJ.

7 Also see Def. Mot. at 39, 48,
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5. Relief Requested.

The Govemment respectfully requests this Courl deny the Defense’s Motion.
6. Eyidence.
In addition to relying on the Defense’s enclosures, the Govermment now provides the

foliowing:

- Enclosure A: ||| N - CSSSN Brown while at Wyatt

Detention Facility
- Enclosure B: Emails regarding CSSSN Brown’s_ allegation dated 30 July
2019.

7. Oral Argument.

The Government does not request oral argument.

8. E. CUMMINGS
LCDR, JAGC, USN
Triai Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and Defense

Counsel on 2 December 2019.

S. E. CUMMINGS
LCDR, JAGC, UUSN
Trial Counsel
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3. Burden.

The accused has the burden to present sufficient facts, which if true, would constitute
actual UCI and to show that the UCI has a logical connection to the case at hand and would
cause unfairness in the proceedings. United States v. Biagase, 50 M.J. 143, 150-151 (C.A.AF.
1999). If that requisite showing is met, the burden shifts to the Government to prove, beyond a
reasonable doubt: 1) that the facts as alleged do not exist, 2) persuade the military judge that the
facts alleged do not constitute UCI, or 3) that if the facts are true and do rise to the level of UCI,

that they will not prejudice the trial.

4, Discussion.

UCMJ Article 37(a) provides that, “No person subject to this chapter may attempt to
coerce or, by any unauthorized means, influence...the action of any convening, approving, or
reviewing authority with respect to his judicial acts.”' In his motion, the accused does not
specify whether he is arguing that actual or apparent UCI exists in this case. Even so, the Court
should consider both actual and apparent UCI. Actual UCI has been commonly recognized as
occurring when there is an improper manipulation of the criminal justice process which
negatively affects the fair handling and/or disposition of a case.? Apparent UCI exists when “an
objective, disinterested observer fully informed of the facts would entertain a significant doubt
that justice was being done and would perceive an appearance of command influence.” 3

While the threshold is low to shift the burden to the Government, the accused must first

show some facts which if true, constitute UC1.* Afier production of sufficient evidence of UCI,

1 10 USC §837. See aiso Rule for Court-Martial (R.C.M.) 104,

% United States v. Boyce, 76 ML.J. 242, 247 (C.A.AF. 2016),

3 Id (quoting United States v. Mitchell, 39 M.J. 131 (C.M.A. 1994)),
% United States v. Bigase, 50 M.J. 143, 150 (C.A.A.F. 1999).

2
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CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and physically given
to Wyatt Detention Facility for service on the accused on 10 January 2020.

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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4. Discussion.

Both prosecution and defense are “entitled to the production of any witness whose
testimony on a matter in issue on the merits or an interlocutory question would be relevant and
necessary.” R.C.M. 703(b)(1). Witness testimony is relevant when it has any tendency to make
any fact that is “of consequence in determining the action” more or less probable than it would
have been without the evidence. M.R.E. 401. Relevant testimony is only necessary “when it is
not cumulative and when it would contribute to a party’s presentation in some positive way on a
matter in issue.” Manual for Courts-Martial, Discussion to R.C.M. 703(b)(1). During
presentencing proceedings, a witness may be produced to testify through a subpoena only if’ “the
testimony expected to be offered by the witness is necessary for consideration of a matter of
substantial significance to a determination of an appropriate sentence, including evidence
necessary to resolve an alleged inaccuracy or dispute as to a material fact.” R.C.M. 1001(e)(2)(A)
Notably, it is the “testimony, not the actual presence of the witness, that is the key” to
determining whether a witness should be produced. United States v. Allen, 31 M.J. 572, 612
(N.M.C.M.R. 1990) (emphasis added). Witness testimony is the “verbal evidence, subject to the
criteria of credibility, and tested by the same rules and manner as any other evidence.” /d.
(quoting United States v. Scott, 5 M.J. 431, 432 (C.M.A. 1978). Therefore, the production of a
witness should not be granted if the testimony would be inadmissible in court.

The accused’s rationale for requesting the sitting President of the United States of America
and a sitting Senator from Vermont is so that they can each discuss their opinion about the city of
Baltimore, MD, assuming the quotes provided in the accused’s motion are accurate. The
accused argues because he is from Baltimore, the opinion these two witnesses have about the city

are necessary for the accused to describe his upbringing.
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CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and physically given
to Wyatt Detention Facility for service on the accused on 10 January 2020.

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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NAYY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO

ACCUSED’S MOTION TO DISMISS

v DUE TO LACK OF JURISDICTION

MICAH J. BROWN
CSSSN/E-3
USN

10 January 2020

. Nature of Motion.

Pursuant to Rule for Courts-Martial {R.C.M.) 907(b), the Government opposes the
accused’s motion, as the Government had jurisdiction over the accused at the time of the offense
as he was on active duty and continues to have jurisdiction over the accused for trial purposes
pursuant to Article 2 of the Uniform Code of Military Justice.

2. Statement of Facts.

There is no evidence that at the time if the Accused’s enlistment in 2015, he did not have the
mental capacity to enter into a contract.

The Accused has been evaluated by multiple psychologists in this case, all of whom have
found him competent to stand triaf.

On 3 December 2019, after a thorough examination and discussion with the Accused on the

record, the Court found the Accused competent to represent himself at this court-martial.
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There is no evidence in the record, or proposed by the Accused, that having_
I - o of itsclf makes one unable to appreciate the nature of his or her
actions or to comprehend enlisting in the Armed Forces.
3. Burden.
The Government has the burden to prove jurisdiction over the Accused.
4. Discussion.

The Accused’s argument that the Government lacks junisdiction over him because of his
misdiagnosed -in 2015 is unsupported by any evidence or legal authority. The
Govermnment will produce CSSSN Brown’s enlistment contract at the next session of Court, 13
January 2020, showing his current enlistment.

A fraudulent enlistment under the Military Personnel Manual is a basis for
administratively separating a service member that deceives the Government in order to enlist. It
is a civil cancelling of a contract. However, once that servicemember is on active duty and is
getting paid by the federal Government, he or she is subject to the unifonn code of military
justice as they are on active duty under Article 2. The only basis to conglude that person would
not be able to stand trial for offenses under the UCMJ based on a mental health diagnosis would
be ifthere was a finding of lack of mental responsibility or a finding of lack of competence to
stand trial — neither of which is present in this case.

5. Relief Requested. The Government respectfully requests the Court deny the motion.

6. Evidence.
1. CSSSN Brown’s enlistment contract.

7. Oral Argument. The Government does not request oral argument.

[ (%]
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C.E. LE&S

CDR, JAGC, USN
Assistant Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and was forwarded
to the Wyatt detention facility for service on CSSSN Brown.

CiI)P;, JAGC, USN
Assistant Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO

ACCUSED’S MOTION TO DISMISS
ATTEMFPTED PREMEDITATED
MURDER AND ATTEMPTED MURDER
CHARGES DUE TO LACK OF
EVIDENCE

vt

MICAH J. BROWN
CSSSN/E-3
USN

10 January 2020

1. Nature of Motion.
Pursuent to Rule for Courts-Martial (R.C.M.) 917, the Government opposes the accused’s
motion, as it is not ripe.
2. Statement of Facts.
As this is a matter of law and not fact, the Government does not submit any statement of facts.
3. Burden.
The Defense has the burden as the moving party to make an initial showing of why the
charges should be dismissed.
4. Discussion.

The Accused’s argument that the Government’s evidence is insufficient to sustain the
burden of proof on the element of intent for both murder charges would be more appropriately
argued under R.C.M. 917 at the close of the Govermiment's case or the close of the Accused’s
case, but prior to entry of judgement. At that time, if the Accused raises the motion again, the

Court would then evaluate the evidence, looking at it in the light most favorable to the
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prosecution, without evaluating the credibility of witnesses, and determine if there is some
evidence which could reasonably tend to establish the element of intent. If so, the charges
shouid be given to the fact finder for a verdict. If not, then the Court would enter a verdict of not
guilty.

5. Relief Requested. The Government respectfuily requests the Court deny the motion.

6. Evidence. None.

7. Oral Argument. The Govemnment does not request oral argument.
.E.LE

CDR, JAGC, USN
Assistant Trial Counse!

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and was forwarded
to the Wyatt detention facility for service on CSSSN Brown.

CDR, JAGC, USN
Assistant Trial Counsel
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as it was in a format CSSSN Brown did not have access to, however the court reporter’s
notes from that five minutes were provided to CSSSN Brown. (Encl. 2)

€. A supplemental trial management order (TMO) was issued on 27 December 2019 listing
a motions due date of 6 January 2020 and trial dates of 23 March — 10 April 2020. (Enci.
3)

f. The accused was provided a copy of the supplemental TMO on 30 December 2019.
(Encl. 4)

g. On 31 December 2019, the accused called trial counsel and confimmed that he is in
possession of the supplemental TMO and all discovery with the exception of the audio of
the Article 32 preliminary hearing. {Encl. 4)

3. Burden.

As the moving party, the accused has the burden of proof by a preponderance of

evidence. R.C.M. 905(c).

4. Discussion,

Pretrial motions, including inadequate Article 32 preliminary hearing, must be raised
before a plea is entered, R.C.M. 905(b)(!}. The scope and purpose of the preliminary hearing is
limited to witnesses necessary to: 1) determine whether probable cause exists for the offenses
and whether the accused committed them, 2) determine whether a court-marital would have
Jurisdiction of the accused and the offenses, 3) consider whether the form of the charges is
proper, and 4) make recommendation as to the disposition of the charges. Prior to the
preliminary hearing, defense counsel is required to provide to government counsel names of
proposed military witnesses that the accused requests be produced at the hearing. R.C.M.

405{g}(1}{(A). The preliminary hearing officer has the ability to determine whether a witness is
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relevant, not cumulative, and necessary based on the limited scope and purpose of the hearing if
the povernment objects to the proposed defense witnesses. R.C.M. 405(g)i}B)“A victim of an
offense under consideration at the preliminary hearing is not required to testify at the preliminary
hearing.” R.C.M. 405(i)(2)(B). “Any objection alleging failure to comply with this rule shall be

made to the convening authority via the preliminary hearing officer.” R.C.M. 405(i)(7).

a. The accused has had ample time to file a motion alleping an inadequate
preliminary hearing,

This preliminary hearing took place on 23 January 2019, almost one year prior to the
date of this filing, (Encl. 1) The accused is now requesting more time to file a motion for a2 new
preliminary hearing based on the fact that the victim and other witnesses did not testify. This is
not new information. The accused claims he needs more time to file this motion because he has
not received & copy of the audio from that hearing. The accused has been provided ail
documents relating to the preliminary hearing. The accused was also present at that hearing, was
represented by counsel, and has known since January 2019 that no witnesses were called at that
hearing. (Ercl. 1} Although the govemment believes the accused has been provided a copy of
the heaning audio, even without such the accused is in possession of all the information he
needed to file a motion if desired. (Encl. 3) As no witnesses were called, the audio provides no
amplifying information.

The accused chose to represent himself in this case on 3 December 2019 and was
provided a copy of the supplement TMO on 30 December 2019 that required motions be filed
with the Court by 6 January 2020. {Encls. 3, 4) As of 9 December 2019, the accused was in
possession of the military judge’s henchbook, 2016 and 2019 versions ef the Manual for Courts-

Martial, and all paper and disc discovery in this case with the exception of five minutes of audio
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from one session as it was in & format CSSSN Brown did not have access to (however the court
reporter’s notes from that five minutes were provided to CSSSN Brown). (Enci. 4) Before 9
December 2019, the nccused’s detailed defense counsels were in possession of all discovery
items and presumably the accused should have had access to discovery through counsel.
Therefore, the accused should have met the TMO deadline of 6 Fanuary 2020 if he felt there was

a need to request a new preliminary hearing.

b. No grounds exist to order a new preliminary hearing,

There are very clear procedural rules under R.C.M. 405 regarding witnesses at the
preliminary hearing. The defense had the opportunity to request witnesses to be produced for the
hearing, yet chose not to do so, and none were called. If the accused wanted witnesses to be
called, he had the opportunity to request such through the preliminary hearing officer (PHO), yet
did not. Additionally, an objection should have been made to the convening authority if there
was reason to believe R.C.M. 405 had not been complied with, yet there was no objection. It
should also be noted that the victim, LSS2 ] is not required to testify at the preliminary
hearing under R.C.M. 405(i)(2)(B).

This case is set for trial from 23 March — 10 April 2020. (Encl. 3) The accused deciding
to represent himself at this point in these proceedings should not aliow him to essentially start
the case over entirely beginning with a new preliminary hearing. The accused should not now be
allowed to decide he wanted witnesses to testify a year ago at a hearing that is limited in both

scope and purpose.
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5. Relief Requested.

The Government respectfully requests the Court deny the accused’s motion for more time

to file a motion for a new Article 32 preliminary hearing

6. Evidence.

Enclosure 1: DD Form 457 dtd 4 Feb 2019
Enclosure 2: Email from COR i dtd 9 Dec 2019
Enclosure 3: Suppiemental TMO dtd 27 Dec 2019
Enclosure 4: Memo dtd 31 Dec 2019

7. Oral Argument. The Government does not request oral argument.

LCDR, JAGC, USN
Trial Counsel
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CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and physically given
to Wyatt Detention Facility for service on the accused on 10 January 2020,

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO

DEFENSE MOTION TO PRE-ADMIT
EVIDENCE

¥,

MICAH J. BROWN
CSSSN/E-3 10 January 2020

USN

1. Nature of Motion.

Pursuant to Rule for Courts-Martial (R.C.M.) 906(b)(13), the Government opposes the
accused’s mation seeking pre-admission of the victim’s video recorded NCIS interview.
2. Statement of Facis.

a. The accused is charged in the altemative with attempted premeditated murder,
attempted unpremeditated murder, and aggravated assault with the intent to commit grievous

bodily harm.

b. The viclim was interviewed by NCIS on 01 August 2018 and that interview was video

recorded,
3. Burden.

The burden of persuasion rests with the accused, as the moving party, by a preponderance

of the evidence.
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4. Discussion.

Military Rules of Evidence (M.R.E.) 40! and 402 defines evidence as relevant if “ (a) it
has any tendency to make a fact more or less probable than it would be without the evidence; and
(b) the fact is of consequence in determining the action,” Relevant evidence can be excluded by
the military judge if its probative value is “substantially outweighed by a danger of one or more
of the following: unfair prejudice, confusing the issues, misleading the members, undue defay,
wasting time, or needlessly presenting cumuiative evidence.” M.R.E. 403. The rule against
hearsay prohibits the introduction of any out of court statement that is offered to prove the truth
of the matter asserted. M.R.E. 801{(c). A statement under M.R.E. 801 includes *...a person’s
oral assertion. ..or nonverbal conduct, if the person intended it as 2n assertion.” M.R.E. 801(a)

The accused seeks to admit into evidence the video recorded interview NCIS conducted
of LSS2 i}, the victim in this case. The accused argues admission of this video is necessary
as it will show body movements, injury dressinps, body language, etc. of the victim, all of which
the accused argues goes to the element of intent to cause grievous bodily harm,

Essentially, the accused is arguing that the victim’s nonverbal conduct in the video will
help the factfinder understand whether or not the accused intended to kill or commit grievous
bodily harm. This video recording is hearsay under M.R.E. 801{a)-(c} and is inadmissible since
the victim will be subject fo cross examination at irial. Even if the Court determined the video is
not hearsay, the video would be cumulative to other evidence that could be produced at trial that
1s not hearsay, such as pictures of the victim’s wounds and bandages. Showing the video to
members may also mislead them or confuse the issue as intent is not proven by actual harm the

victim suffered, but rather by the actual intentions of the accused at the time of the misconduct.

I~
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The minimal probative value of the video is outweighed by the danger of misleading the
members, confusing the issue, and presenting cumulative evidence and should therefore be

excluded from evidence under M.R.E. 403.

5. Relief Reguested.

The Government respectfully requests the Court deny the accused motion to pre-admit
the victim's video recorded interview. If the Court is inclined to grant the accused’s motion, the
Government asks that only a selected portion of the video be played without audio so as to

minimize the risks discussed above.

6. Evidence. None.

7. Oral Argument. The Government does not request oral argument.

S. E. CUMMINGS
LCDR, JAGC, USN
Trizal Counsel
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CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and forwarded to
Wryatt Detention Facility for service on the accused.

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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NAYY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR DUBAY
V. HEARING
MICAH J. BROWN
CSSSN/E-3 10 January 2020
USN

i. Nature of Motion.

The Government opposes the accused’s motion seeking a DuBay hearing.

2. Burden.

As the moving party, the accused has the burden of proof by a preponderance of

evidence. R.C.M. 905(c).

3. Discussion.

A DuBay hearing is a limited evidentiary hearing that arises when an appellate court
remands the case for such in order to answer findings of fact and conclusions of law questions.
The accused has requested a DuBay hearing, pre-trial, for the Court to consider alleged unlawful
command influence (UCI) and alleged preliminary inquiry issues as well as alleged
rmisstatements of a witness. Currently pending for the Court's consideration at the Article 39(a)

session scheduled for 13 January 2020, is the accused’s separate motion to dismiss charges due

' United States v. DuBay, 37 CM.R. 411 {CM.A. 1967)
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to alleged UCI. The other issues raised by the accused in this motion are to be considered by the
fact finder at trial as they are not interlocutory issues. The accused will have the ability to

question the witnesses on the stand about their actions and observations and this is not suited for

a DuBay hearing.

4. Reliel Requested.

The Government respectfully requests the Court deny the accused’s motion for a DuBay

hearing.

5. Oral Argument. The Government does not request oral argument.

S. E. CUMMINGS
LCDR, JAGC, USN
Tral Counsel
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CERTIFICATE OF SERVICE

A copy of this document was electronicaily served on the Court end physically given
to Wyatt Detention Facility for service on the accused on 10 January 2020.

LCDR, JAGC, USN
Tral Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
SUPPLEMENTAL GOVERNMENT

v, RESPONSE TO SECOND AND THIRD
DEFENSE MOTION FOR RELEASE
MICAH J. BROWN FROM PRETRIAL CONFINEMENT
CSSSN/E-3 AND FOR ADDITIONAL SENTENCING
USN CREDIT
17 January 2020

I. Nature of Motion.

Pursuant to Rules for Court-Martial (R.C.M.) 305(k) and Article 13, UCMJ, the
Government objects to the Defense’s Second Motion for Release from Pretrial Confinement and
for Additional Sentencing Credif and to the Accused’s Motion for Appropriate Relief from Pre-
Trial Confinement and Confinement Credit because the accused does not and cannot demonstrate
the existence of any illegal pretrial punishment or confinement.

2. Statement of Facts.

In addition to the facts listed in the Government’s response to the first Defense motion

dated 27 September 2019 and the Government’s response to the second Defense motion

dated 02 December 2019, the Government provides the following:
a. On 20 December 2019, the accused filed a pro se motion for release from pretrial

confinement and confinement credit alleging the existence of pretriai punishment.
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. On 13 January 2020, the parties argued the release from pretrial confinement and
confinement credit motions before the Court. The Court afforded all parties the
opportunity to supplement their motions by 17 January 2020.

. On 9 January 2019, the Commanding Officer of RLSO MIDLANT designated the
accused’s preliminary hearing as a high risk proceeding and therefore the accused would
rernain restrained throughout for safety purposes. (Encl. 2)

. Oo 13 August 2019, the accused submitted a gnievance to Wyatt Detention Facility
complaining of being piaced in solitary confinement without a ticket and about a
commissary sheet. (Encl. 8)

. The remedy outlined on grievance # | r<!ates to the lost commissary sheet,
not the accused being placed in segregation. (Encl. 9}

. On 13 August 2019, the accused was placed into restrictive housing due to a pending
investigation into the accused strongarming other detainees in the dorm he was allowed to
rec in during the day. (Encl. 10)

. On 14 September 2019, the accused was released from restrictive housing, with the

exception of sleeping there due to facility housing needs. (Enel. 11)

3. Burden.

The accused has the burden of proof by a preponderance of the evidence. R.C.M.

905(c)(1).

4, Discussion,

Article 13, UCM]J prohibits the imposition of panishment upon the accused before a finding

of guilty and pretrial confinement that is “more rigorous than the circumstances require to insure
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his presence, but he may be subjected to minor punishment during that period for infractions of
discipline.” When assessing illegal pretrial punishment, an intent to punish is determined by
looking at the purpose of the restriction or conditions and whether they are reasonably refated to
a legitimate government objective.! There must be evidence of “an intent to punish on the part
of the government” for a violation under Article 13, UCM) to occur. If punitive intent is not
shown, the government action “does not, without more, amount to ‘punishment.”™ For illegal
pretrial confinement, conditions must be “sufficiently egregious to give rise to a permissive
inference that the accused is being punished, or the conditions may be so excessive as to

constitute punishment.””

a. There is no showing of illegal pretrial punishment or confinement.

a. Maximum custody and restraints at a preliminary hearing are not pretrial
punishment.

Neither a maximum custody designntion nor restraints on the accused at a preliminary
hearing amount to illegal pretrial punishment. The accused argues that his designation as
“maximum security” while housed in the NAS Jacksonviile, FL brig, shows an intent to punish
on the part of the government. Mercly classifying a pretrial inmate as "maximum" is not a per se
violation of Article 13, UCMJ.>  Classification codes af a military confinement facility are
assigned based on a number of factors outlined in SECNAVINST 1640.9C section 4202 (Encl.

1). This designation is made to ensure the safe and orderly administration of the facility and

! United States v. Zarbatany, 70 M.J. 169, 169 (C.A.AF. 2010).

 United States v. Howell, 75 M.J. 386, 394 (C.A_AF. 2016),

* United Srates v. James, 28 M.J. 214, 216 (C.MLA. 1989) {quoting Halfish, 441 U 5. at 539).

* United Stoes v. McCarthy, 47 M.J. 162, 165 (C.A.A.F. 1997); United States v. James, 28 MJ. 214, 216 (C.MLA.
1989} (conditions that are "arbitrary or purposeless” can be considered to raise an inference of punishment).

3 Zarbatany at 174, (citing Uniwd States v. King, 61 M., 225, 228 {C A ALF, 20053,
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courts should be reluctant to second-guess the officials making those security determinations.’® A
continued classification of “*maximum™ custody is *“not so egregious as to give rise to any
inference of intent to punish™ and the conditions of that classification are likcwise not so
excessive to amount to punishment.’

The accused argues that his wearing of restraints at his preliminary hearing amounts to
pretrial punishment. The ability to be free from physical restraint at tricl is not absolute.® There
are situations where the judge may order an accused be physicalty restrained even at trial before
members.” in this case, the accused was appearing at a preliminary hearing in a Region Legal
Service Office (RLSQ) space, prior to arvaipnment, assignment of a military judge, and
empanelment of members. The risk assessment form signed by the RLSO commanding officer
prior to the preliminary hearing recommended that the accused remain in restraints as it “is in the
best interest of safety and security.” (Encl. 2) There was no danger of signaling dangerousness
to members as this hearing was pretrial and the accused has not alleged any harm suffered by
remaining restrained at the preliminary hearing. This was a safety measure put in place for the

safety of all parties and there is no indication it was done with the intent to punish.

b. Pretrial confinement at a civilian facility is authonozed and the conditions therein
are not illegal pretrial punishment or confinement.

The accused also argues that being housed in a civilian confinement facility omounts to
pretrial punishment because hie is not able to wear a military uniform, is allegedly comingled

with senteneed prisoners, and was placed in solitary confinement without reason for fifteen days.

§ McCarthy, 47 ML), at 167-168.

7King, 61 M.), at 228,

& United States v. Briggs, 42 ML1. 367, 370 (C.A.A.F. 1995).

* Handcuffs and shackles on the aceused due to dangerousness escape attempts,
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SECNAVINST 1640.9C authorizes use of a civilian confinement facility if a military facility is
not reasonably available. (Encl. 3} The same instruction defines the accused’s slatus as a
“detninee” and requires a “‘differentiation in programs, primarily in work areas, for sentenced and
un-sentenced prisoners.” (Encl. 4) Comingling a detainee with post-trial inmates is not a per se
violation of Article 13, UCML!'Y “Although preferred, there is no requirement that prisoners of
different legal status (detained or sentenced) be berthed separately...In many confinement
facilities, practicality dictates commingling of prisoners in the same guarters...”"! (Encl. 5)

In this case, there is no military confinement facility reasonably available making the
confinement of the accused in a civilian facility warranted. Wyatt Detention Facility, where the
accused is housed, houses primarily pretrial detainees, but also holds post-trial detainees
awaiting sentencing or temporarily after sentencing as they await transfer to the facility wherc
they will carry out their sentence. (Encl. 6} However, the accused is housed alone in his own
cell, '* (Encl. 6) The extent of any commingling with sentenced prisoners does not rise to the
level of an intent to punish on behalf of the government, nor does it make conditions morc
rigorous than necessary, as the accuscd is able to retreat to his very own cell at night.

The accused wears the same “uniform™ as every other detainee at the facility. ||| Gz
testified at the motions hearing on 13 January 2020 that the accused wears the same uniform,
khaki pants and khaki shirt, which is the same as what the rest of the detainecs at the facility
wear. The wearing of this uniform is in compliance with the contract in place with the facility
wherein the Navy mandates the facility provide the detainee with uniform items including

uniform shirt and pants. (Encl. 7) As the wearing of this uniform is not due to a govemnment

1 zarbatany, 70 M.J. at 174.
1 SECNAVINST 1640.9C § 4206.
1 The accused may rec with post trial detainees during the day and the number of such detainees varies.
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intent to punish and is not a condition more rigorous than necessary, there is no violation of
Article 13, UCMJ,

The accused claims that he was sent to solitary confinement for fifteen days for no reason
which establishes a basis for pretrial punishment. In support of his claim, the accused includes a
grievance numbered [} wherein he complains of both the solitary confinement and a
commissary slip. {Encl. 8) The response to that grievance read “This incident was reviewed and
staff wil! be spoken to about the incident accordingly™ but that response was in response to &
commissary slip that was not handled properly and not in response to the solitary confinement.
(Encl. 9) [ tcstificd at the motions scssion held on 13 January 2020 that the solitary
confinement the accused complained about in that grievance occurred after another detainee
complained about the accuscd “strongarming” him. This is supported by the facility’s restrictive
housing review form that clearly indicated the accused was houscd (slept) in restrictive housing
for the non-punitive reason of facility/housing needs, but that he would no longer be allowed to
rec in A-Dorm (but could rec in G-pod) due to a pending investigation into the accuscd strong-
arming others in A-dorm. {Encl. 10} The accused had a chance to comment at that time and cited
“no issues @ this time.” (Encl. 10) | turther explained at the motions session that the
facility responds to such an allegation by placing the detainee in protective custody while an
investigation ensues and that a “ticket™ is only given to a detainee if an investigation
substantiates the altegation, therefore the accused’s grievance stating there was no ticket issued
was premature. This procedure is in place for the safety of the detainees and the facility and is
not indicative of an intent to punish on behalf of the govemment, nor does it rise to the level of

more rigorous than necessary,
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b. Sentencing credit under R.C.M. 305(k) or Article 13 is not warranted.

The accused seems to argue that the conditions at the civilian detention facility are so
unusually harsh and more rigorous than necessary as to warrant sentencing credit under R.C M.
305(k), although no exact amount of credit was requested. Such credit is appropriate where
“...confinement officials have knowingly and deliberately violated provisions of service
regulations designed to protect the rights of presumptively innocent servicemembers.” !?

As the conditions faced by the accused in the civilian confincment facility are not more
rigorous than necessary and the acoused has not shown an intent to punish on behalf of the
government, the accused is not entitled to any confinement credit under R.C.M. 305(k} or Article

13, UCMJ.

5. Relief Requested,

The Government respectfully requests this Court deny the accused’s Motion.

6. Evidence.
In addition to relying on the Defense and Government enclosures provided in the
motions still pending before the Court, the Govemment now provides:

- Enclosure }: SEVNAVINST 1640.9C pages 4-7 through 4-12
- Enclosure 2: Risk Assessment Form

- Enclosure 3: SECNAVINST 1640.9C pages 7-13 through 7-14
- Enclosure 4: SECNAVINST 1640.9C pages 7-3 through 7-4

- Enclosure 5: SECNAVINST 1640.9C pages 4-16 through 4-17
- Enclosure 6: Email regarding comingling

- Enclosure 7: Contract, Bates Stamp number 1417

~ Enclosure 8: Grievance

- Enclosure 9: Email regarding grievance

- Enclosure 10: Restrictive housing review form dtd 8/14/19

- Enclosure 11; Restrictive housing review form dtd 9/4/19

13 United States v. Adcock, 65 MJ. 18, 25 (C.A.A.F. 2007)
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7. Oral Argument.

The Government does not request oral argument.

L‘CD.R, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and forwarded to
Watt for service on the accused on 17 January 2020,

LCDR, JAGC, USN
Tdal Counsel

AB XL

Page 8 of 3/



NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT REQUEST FOR AN

ORDER
VJ
MICAH J. BROWN 29 January 2020
CSSSN/E-3
USN

1. Nature of Motion.
Pursuant to Rules for Court-Martial (R.C.M.) 801 and 906, the Government respectfully
requests the Military Judge issue an order on the record setting parameters for trial relating to

any change in the pro se status of the accused.

2. Statement of Facts,
a. Atan Article 39(a) session on 3 December 2019, the Court accepted a request from the
accused to proceed in this case pro se.
b. On 27 December 2019, this Court issued a supplemental trial management order (TMO)
shifting trial dates from 6-10 January 2020 to 23 March — 10 April 2020.
c. At an Article 39(a) session an 13 January 2020, this Court set the deadlines for disclosure
of expert witnesses, notice and declaration of defenses including mental responsibility to

be 11 February 2020.
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3. Burden. The Government bears the burden of persuasion as the moving parly. R.C.M. 905(c).

4. Discussion.
Pursuant to R.C.M. 801, the military judge should ensure “court-martial proceedings are
conducted in a fair and orderly manner, without unnecessary delay or waste of time or

"]

resources.”’ Both the Government and Defense are entitled to an expeditious trial process free
from unreasonable delay. To that end, the Government respectfully requests that the Court issue
an order, on the record, to set parameters for trial proceedings in the event there is any change to
the accused pro se status,

Specifically, the Government requests that the Court notifies CSSSN Brown clearly, on the
record, that he is bound by his elections as to witness and evidence production, as well as naotice
of defenses per the trial management order. 1f CSSSN Brown elects to be represented by
standby counsel close to trial or after trial begins in March, the Court should not be inclined to
grant a continuance for purposes of witness availability or counsel preparation.? LCDR Sharlena
Willitams and LCDR Bryan Davis, standby counsel, were originally assigned as detailed defense
counsel in November 2018 and February 2019 respectively, have attended every motions hearing
after the accused elected to proceed pro se, and have been copied on all filings. Additionally, on
03 December 2019, standby counsel (then detailed counsel) were prepared to proceed to trial on

06 January 2020 when the accused elected to represent himself. Given their experience level and

prior trial preparation, if CSSSN Brown elects to be represented by them at trial in March, they

| See R.C.M. 80! discussion. This rule also calls for the military judge to avoid interference with the parties’
presemalions.

 See R.C.M. 906(b)(1) discussion. Insufficient opportunity to prepare and unavailability of witnesses normally
constitute reasgnable cause for conlinuance, however, they are insufficient for the reasons set forh in this motion.

2
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should be more than ready to try this case with the evidence and witnesses that CSSSN Brown

has elected to present.

The Defense has received two prior continnances in this trial; the Government, one. Any
further continuance request, espectally mid-trial should be viewed critically and only granted in
the most extreme circumstances. If the accused shouid elect to be represented by counsel mid-
trial, the Government understands and, if necessary, would not object to a short break in trial (i.e.
a few days) for counse! to meet with CSSSN Brown and conduct any last minute interviews or
trial preparation. As the frial is scheduled for three weeks, there should be ample time to

complete the proceeding while ensuring CSSSN Brown is more than adequately represented.

5. Reliefl Reguested.
The Government respectfully requests the Court issue a written or oral order at the next

session of Court as outlined above,

6. Oral Argument. The Government requests oral argument,

LCDR, JAGC, USN
Tnal Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and forwarded to
Whyatt Detention Facility for service on the accused on 29 January 2020,

LCDR, JAGC, USN
Tral Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY

NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

¥.

MICAH J. BROWN
CSSSN/E-3
USN

GOVERNMENT MOTION TO
REQUEST FIREARM IN THE
COURTROOM

29 January 2020

1. Nature of Motlon, The Government respectfully requests this Court make a ruling regarding

whether Navy Criminal Investigative Service (NCIS) Speciai Agents ||| ]S EGNG
_ may be permitted to camry a fireanm into the courtroom

while testifying in or observing court proceedings in this case.

2. Statement of Facts,

a2. JAG/COMNAVLEGSVCCOMINST 5530.2D CH-3 pemnits the Military Judge

presiding over a military justice proceeding in a Navy Legal Services Command (NLSC)

facility to make the determination whether a firearrn may be carmmied in the courtroom.

(Encl. 1)

b. The Military Judge may, in coordination with the responsible Commanding Officer,

submit a request for an exception to AJAG 06, via the Director, Code 67. (Encl. 1)

c. The request shall include the reasons for the request, an explanation as to why other

threat mitigation measures are insufficient, and any amplifying information. (Encl. 1)

ae_LCVil
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3. Discussion. The Government respectfully asks this Court to consider the request by NCIS

Special Agenis to carry a firearm

in the courtroom during court proceedings in this matter. NCIS Special Agents|||l
I = provided Enclosures 2 4 or the
court’s consideration.

4. Evidence. The Government provides the following in suppeort of this motion:

1. NCIS FORM 5580/151 (8-2019)
2. NCIS FORM 5580/151 (8-2019)
3. NCIS FORM 55807151 (8-2019)

5. Argument. The Government does 5ot request oral argument.

LCDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and sent to Wyatt
Detention Facility for service on the accused on 29 January 2020,

LCDR, JAGC, USN
Trial Counsel
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NAYY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO

MOTION TO BE TRANSPORTED TO

v SUBMARINE BASE TO USE A SECURE

MICAH J. EROWN PHONE AND INTERNET LINE
CSSSN/E-3
USN 0S5 February 2020

1. Nature of Motion.
The Goverment opposes accused’s motion to be transported from the pretrial confinement
facility to the base two to three times a week for two to three to use a secure phone line and to

have intemet access in preparation for the accused’s defense.

2. Statement of Facts.

a. On 31 July 2018, the accused was ordered into pretrial confinement at the Jacksonville
Brig. (Defense (Def.) Enclosures (Encls.) at 1,)

b. On 3 Augost 2018, the IRO reviewed the 48/72 hour letter, the confinement order, and
the witness statements, (Def. Encls. at 4,)

c. On the same day, the IRQ approved the continued confinement of the accused because

she concluded that there were reasonable grounds to believe that _

T, (Dt
Encls. 5t 5.)

aPPELLATE extiair C 1 X
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. On 6 September 2018, the accused was moved into pretrial confinement at Donald Wyatt
Detention Facility (Wyatt). (Gov. Encls. 8 at 1.}
At an Article 39(a) session on 3 December 2019, the Court accepted 2 request from the

accused to proceed in this case pro se.

appeLLATE Exrieir_ CIA
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i. On 15 January 2020, the accused submitted a similar request to the Government for
transportation from his pretrial confinement facility fo the base along with intemnet access

and a secure phone line, (Encl. 4)

}-  The Government denied this request on 23 January 2020. (Encl. 5}

3. Burden. As the moving party, the accused has the burden of persuasion by a preponderance of

evidence, R.C.M. 905(c).

4. Discussion.

The accused has been in pre-trial confinement since 31 July 2018. On 3 December 2019, the
accused chose to represent himself in this case. On the same day, this Court issued a point of
clanification to inform that accused that this Court is not ordering the Government to give the
accused an exact amount of time each day to work on his case or specific materials or gear
recognizing that the accused is still in pre-trial confinement status and the restrictions that come
with that status. Encl.1, On the same day, the accused requested this Court to order the
Govemment to provide n time (six to eight hours) and space (office on base) to include access to

internet ond secure phone line arguing he needed such in order to defend himself properly. Encl.

3
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2. On 5 December 2019, this Court again informed the accused that he must prepare within the
conditions of his pre-trial confinement. Encl. 3. Again, the Court declined to order any specifics
regarding space, matenals, or gear.

The accused choose to represent himseif in this case while in pre-irial confinement status.
This Court has acknowledged that certain restrictions come with being in that status and made
sure that the accused understood he must work within those restrictions. The conditions that
accompany being in pre-trial confinement status were known to the accused when he elected to
proceed without representation of counsel who would have access to the accommodations now
being requested.

The accused should not now be granted time out of pretrial confinement, access to the
internet, and a secured phone line simply because he chose to release his counsel from his case,
The decision to represent himself within the restrictions that pretrial confinement necessarily

places on the accused was made despite warnings from the Court that doing such might not be in

his best interest. Therefore, this request should be denied.

5. Reliel Requested. The Government respectfully requests the Court deny the accused’s motion.

6. Evidence.

Enclosure 1: CDR Stormer email to CSSSN Brown dtd 3 Dec 2019
Enclosure 2: CSSSN Brown letter to CDR Stormer did 3 Dec 2019
Enclosure 3: CDR Stormer email to CSSSN Brown did 5 Dec 2019
Enclosure 4: Accused's request to Trial Counsel dtd 15 Jan 2020

Enclosure 5: Government's response {0 accused's request dtd 23 Jan 2020

APPELLATE ExHiam_ TR
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7. Oral Argument. The Government does not request oral argument.

S. E. CUMMINGS
LCDR, JAGC, USN
Tral Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and forwarded to
Wyatt Detention Facility for service on the accused on 5 February 2020.

3. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

GOVERNMENT RESPONSE TO
v. ACCUSED’S MOTION FOR RELEASE
FROM PRETRIAL CONFINEMENT
MICAH J. BROWN
CSSSN/E-3
USN 1 May 2020

MOTION

The Government requests the Court deny the accused’s motion for release from pretrial
confinement.

SUMMARY

The accused was placed in pretrial confinement after he violently stabbed a shipmate
muitiple times with a knife in the head and neck while they were underway on a submarine. The
accused has not made an allegation that the Initial Review Officer (IRO) abused her discretion,
The accused has not presented any new evidence that was not presented to the [RO that would
establish his release. The accused has not presented any evidence to support his contention that
his particular conditions at Wyatt Detention Facility warrant release due to the pandemic related

to coronavirus. Therefore, pursuant to R.C.M. 305 (§){1), the accused should not be released from
pretrigl confinement.

FACTS

a. The accused has not presented any evidence of an elevated risk of exposure to COVID-19
at Wyatt Detention Facility compared to his risk of exposure if he were to be released.

b. The accused has not provided any facts reiating to confirmed cases of COVID-19 at
Wyatt or any other facts that would warrant consideration of his release.
BURDEN

Pursuant to R.C.M. 905(c), the accused bears the burden of persuasion by a
preponderance of the evidence.

APPELLATE EXHIBIT ngxl v
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LAW

Article 10, UCM], allows any servicemember charged with an offense to be placed into
pretrial confinement “as the circumstances require.”’ The Rules for Court-Martial authorize
pretrial confinemnent when the commander believes there to be probable cause that

(i} An offense triable by a court-martial has been committed; (if) The confinee committed
it; (iii) Confinement is necessary because it is foreseeable that: {a) The confinee will not
appear at trial ..., or (b) The confinee will engage in serious eriminal misconduct; and
(iv) Less severe forms of restraint are inadequate.?

“Serious criminal misconduct includes ... obstruction of justice, serious injury of others,
or other offenses which pose a serious threat ... to the effectiveness morale, discipline, readiness,

or safety of the command.” The “seriousness of the offense” is not an independent justification
for pretrial confinement,

Once the accused is placed in pretrial confinement, an IRO must conduct a review using
the R.C.M. 305(h)(2}(B) requirements and will either continue the confinement or order

immediate release.’ The IRO will consider the totality of the circumstances using a probable
cause standard.®

Upon request for review, the military judge should order the accused’s release onty if the
IRO abused their discretion and the evidence does not support continued confinement or if there

is new evidence that was not presented to the IRO that establishes the accused should be
released.’

ARGUMENT

The accused has not presented any new information that establishes his relcase
should be ordered.

The Court may order the accused released if it receives new information that was not
previously provided to the IRO provided that this new evidence establishes that the accused
should be released.® However, the accused has presented no new evidence to the Court. The
accused motion simply states that he is concerned with the current world health pandemic and
argues that he should be released from pretrial confinement because if he contracts the disease it

TAR 10

IR.C.M. 305(h)(2Xb)

3 Jd. (emphasis added),

4 United States v. Heard, 3 M.1. 14, 16-17 (C.M.A. 1977).

¥ R.C.M. 205(1)(2)(C)

® United States v, Fisher, 37 M.J. 812, 818-819 (N.M.C.C M.R. 1993} (describing the probable cause standard to be
a practical, flexible, nontechnical, and common-sense standard and requires the IRO to *make a practical, common-
sense decision, given all the circumstances set before them.”}

TR.C.M. 305()}{A)-(B)

B Id.
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would be detrimental to his health. The accused has not presented any evidence that his health is
in actually in danger at the confinement facility. The accused does not address any specific
circumstances at his confinement facility that would show an increased risk of contracting a virus
there as opposed to his chances of contracting a virus outside the facility. If released, the accused
would travel back to his command in Groton, Connecticut. Connecticut is experiencing wide
spread community transmission of COVID-19 and releasing him into the state may actually
increase his risk of exposure.

RELIEF REQUESTED

The Government respectfully requests the Court DENY the defense’s motion for release
from pretrial confinement. The Government does not request oral argument and believes the
Court has the ability to decide this issue through written filings from the parties. Should the
Court determine oral argument is necessary, the Government requests that the Article 39(a),
UCM], session be conducted using visual teleconferencing (VTC) to present evidence and oral
argument. Wyatt Detention Facility has VTC capabilities that would allow the accused to
participate from there and would alleviate the need to have three brig chasers and the accused to
trave! across state lines. Cennecticut is experiencing widespread community transmission
according to the Center for Disease Controf and ail travelers could be subject to a 14 day ROM
upon their departure. VTC would also allow for better social distancing for all parties.

LCDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and forwarded to
Wyatt Detention Facility for service on the accused on 1 May 2020,

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA Defense Supplemental Motion to Defense
Motion to be Released from PTC dtd 6
v. Apr 20
MICAH J. BROWN
CSSSN/E-3 USN 14 May 2020

1. Suppliemental Motion.

Shsdies have shown that mo are affected and have died as a result of
Covid-19. The Accused chances of infection ar

e greatly increased because he is 1)
2) in a confinement, 3) suffers from i, and 4) hasji-

Covid-19 is spread from person to person through respiratory droplets produced when an
infected person coughs or sneezes and then inbaled through the lungs. Spreading occurs when
people are within about 6 feet of each other.! The Center for Disease Control (CDC)
recommends each person maintains good social distance, wash their hands, and routinely clean
and disinfect frequently touched surfaces.

As of 12 May 20, there are 1,342,594 cases in the United States. There are 11,450 in
Rhode Island and 33,765 in Connecticnt. These numbers increase daily. The CDC collected data
on 492,871 cases and determined that 27.5% of all confirmed positive cases were
2

Jails and Prisons are breeding grounds for infectious diseases. The rate at which people
enter and leave these facilities to include inmates and stafT is high, which increases the chance of
infection. These facilities tend to provide very limited healthcare to the individuals incarcerated
and the individuals incarcerated are generally from a section of society unable to maintain
healthcare services.’

! hitps:/fwww,cdc.gov/coronavirus/2019-neov/prevent-gatting-sick/how-covid-spreads-htmi
% hitpsy//www.cde.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html

3 https://www.forbes.com/sites/lipiroy/2020/03/11/infections-and-incarceration-why-jails-and-prisons-need-to-
prepare-for-covid-19-stat/#1154741949f3
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hich results in
reduced oxygen flow to the organs and tissues. Once has progressed to this stage, it could
result in the need for blood transfusions. The breakdown of the red bloods cells can be triggered
by infections and drugs such as antimalarial drugs, aspirins, nonsteroidal anti-inflammatory
medications, all of which have been experimented with recently to cure Covid-19.

People with serious underlying medical conditions might be at higher risk for severe
illness from Covid-10 such as people with moderate to severe asthma.® Covid-19 can affect the
respiratory tract (nose, throat, and lungs), cause an asthma attack and possibly lead t¢ pneumonia
and acute respiratory disease.

The government’s response stating that the Accused would be in greater harm if released
from pretrial confinement because Connecticut has a high rate of Covid-19 infected patients is
without merit. If the Accused is released from pretrial confinement he is sble to have control
over his exposure. The accused will be able to live in a harracks by himself and maintain its
cleanliness. The Accused would be able to choase how many people he is exposed to, how often,
and under what circumstances. At Wyatt Detention Center, the comrection officers come end go
each day, thereby increasing every inmates’ expaosure greatly. The Accused does not have any
control over who the correction officers interact with outside or within the facility. Covid-19 wes
spread in Wyatt from the correction officers or newly placed inmates. If released, the Accused
has the ability to limit access to bis personal space as well as his dwelling, If Accused feels sick
he can seek proper medical care at Navy medicine and he could isolate him accordingly.

Wyatt has provided gloves and masks to the inmates on 3 occasions since the first case
wag discovered on 21 April 20. Therefore, inmates are using the same gloves and masks for at
least 1 week. Gloves become contaminated the second after a person touches anything, therefore
using the same gloves for week further spreads genms and diseases. He is also in a jail cell
therefore the ability to maintain the cleanliness of a mask is almost non-existent. If released, the
Accused could change his gloves and mask as often as needed to prevent the spread of the virus.
He could wash his clothes on a daily basis therefore further preventing the spread of covid-19.

The Accused wants the ability to make it to trial but the longer he is confined at Wyatt
Detention Center under these conditions in this current environment, his chances of reaching his
trial date greatly decrease. As such, the Accused urges this Court to order his immediate release
from pretrial confinement.

* https://www.healthiine.com/neaith A

3 hteps:/fwww.cde.govicoronavirusf2019-necov/ffan htmi#Caronavirus-Disease-2019-Basics
§ hrps://www.cdc.gov/coronavirus/2019-neov/need-extra-precautionsfij el

2
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2. Enclosures.
A. Affidavit from CSSSN Micah Brown dtd 14 May 20
B. Memarandum for the Record from LNC dtd 4 May 20
C. Memorandum for the Record from LNC dtd 6 May 20
D. Memorandum for the Record from LNC did 12 May 20

CSSSN Brawn
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES

SUPPLEMENTAL GOVERNMENT
v, RESPONSE TO ACCUSED’S MOTION

FOR RELEASE FROM PRETRIAL
MICAH J. BROWN CONFINEMENT
CS5SSN/E-3
USN

21 May 2020
MOTION

The Government requests the Court deny the accused’s motion for release from pretrial
confinement.

SUMMARY

The accused was placed in pretrial confinement after he violently stabbed a shipmate
multiple times with a knife in the head and neck while they were underway on a submarine. The
accused has not alleged that the Initial Review Officer (IRO) abused her discretion. The
accused, even through his supplemental filing, has not presented any new evidence that was not
presented to the IRO that would establish his release. The accused has not presented any
evidence that his particular conditions at Wyatt Detention Facility warrant release due to the

pandemic rejated to COVID-19. Therefore, pursuant to R.C.M. 305 (j)(1), the accused should not
be released from pretrial confinement,

FACTS

a. On 23 April 2020, the government received and forwarded o the Court a pro se motion
for release from pretrial confinement from the accused that cited the ongoing COVID-19
pandemic.

b. On 1 May 2020, the govemment filed a response to the accused’s motion.

c. On 14 May 2020, the accused supplemented his motion, but stifl did not present any
evidence that was not presented to the IRO that would warraat his release from pretrial
confinement.

BURDEN

Pursuant to R.C.M. 905(c), the accused bears the burden of persuasion by a
preponderance of the evidence.
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LAW

Article 10, UCML, allows any servicemember charged with an offense to be placed into
pretrial confinement ““as the circumstances require.”! The Rules for Court-Martial authorize
pretrial confinement when the commander believes there to be probable cause that

(1) An offense triable by a court-martial has been committed: (i) The confinee committed
it; (iii) Confinement is necessary because it is foreseeable that: (a) The confinee will not
appear at trial ..., or (b) The confinee will engage in serious criminal misconduct; and
(iv) Less severe forms of restraint are inadequate.?

“Serious criminal misconduct includes ... obstruction of justice, serious injury of others,
or other offenses which pose a serious threat ... to the effectiveness morale, discipline, readiness,
or safety of the command.”> The “seriousness of the offense” is not an independent justification
for pretrial confinement.*

Once the accused is placed in pretrial confinement, an IRO must conduct a review using
the R.C.M. 305(h)(2)(B) requirements and wiil either continue the confinement or order
immediate release.® The IRO will cansider the totality of the circumnstances using a probable
cause standard. ®

Upon request for review, the military judge should order the accused’s release only if the
IRO abused their discretion and the evidence does not support continued confinement or if there
is new evidence that was not presented to the [RO that establishes the accused should be
released.”

ARGUMENT

The accused has not presented any new information that establishes his release
should be ordered.

The Court may order the accused released from pretrial confinerent if it receives new
information that was not previously provided to the IRO, provided that this new evidence
establishes that the accused should be released.® The accused assests that his chances of

contracting COVID-19 are greatly increased because he 1) is 2) is in pretrial
confinement, and 3) allegedly suffers from and

b At 10

IR.C.M 305(h)(2Xb)

3 Id. {emphasis added).

4 United States v. Heard, 3 M.J. 14, 16-17 (C.M.A. 1977).

$ R.CM. 205(1)(2¢(C)

¢ United States v, Fisher, 37 M.J. 812, §18-819 (N.M.C.C.M.R. 1993} (describing the probable cause standard to be
a practical, flexible, nontechnical, and common-sense standard and requires the IRC to “make a practical, common-
sense decision, given all the circumstances set before them.”)

: R.C.M. 305(j){A)-(B)

§i78
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While the accused asserts that he has underlying heanlth conditions that put him at a
higher risk of contracting COVID-19, this is not a compelling reason to release him from pretrial
confinement. The accused claims to have been diagnosed with Jjiliat a young age, yet he
reported that he had never been diagnosed with [JJJJ or experienced any other
related problems on his report of medical history that he submitted for entrance into service.'’
The government has not examined the accused’s medical records to confirm any
diagnosis, but even assuming the accused does have such a condition, the prevention and
nitigation measures in place at Wyatt are sufficient to minimize his exposure and provide
adequate testing and care if needed.'® Federal courts have recently rejected motions for release
of defendaats charged with violent crimes, despite underlying medical conditions and the
ongoing COVID-19 pandemic.'® In this case, the accused is charged with violently stabbing
another Sailor with a knife multipie times and continued to commit violent misconduct afier he
was placed in pretrial confinement. The concerns for public safety, the need to ensure the
accused appears at trial, and the other factors considered by the IRO outweigh the accused’s
arguments that have no bearing on the R.C.M. 305 analysis.

Despite the arguments of the accused, there is no new evidence before the Court that
would warrant the release of the accused from pretrial confinement,

EVIDENCE
Enclosure (1): Wyatt Detention Facility Status Report dtd 14 May 2020
Enclosure {2): SN Brown’s DD Form 2807-1 dtd 6 January 2015
RELIEF REQUESTED

The Government respectfully requests the Court DENY the defense’s motion for release

from pretrial confinement.

LCDR, JAGC, USN
Trial Counsel

1" SN Brown's DD Form 2807-1 did 6 Jemuary 2015

'8 United States v. Whyte, 2020 U S. Dist. LEXIS 71438 (denying a defense motion for retease from pretrial
confinement at Wyan Detention Famhty w hcre the accuscd wis dlagnosed wnthi

URtied States v.

release for COVID-19 risk on the basts of‘ the risk posed by the defendant to the community}
4
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CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court and forwarded to
Wyatt Detention Facility for service on the accused on 21 May 2020.

LCDR, JAGC, USN
Tnai Counsel
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3. Summary of Facts

a.

On 2 June 2020, standby counse! contacted the court, requesting an 802 conference to
discuss scheduling contingencies in light of evolving travel guidance from Department
of Defense and U1.S. Navy authorities. Enclosure A.

The 802 conference was held on 5 June 2020, during which the military judge and the
parties discussed logistical trial difficulties presented by social-distancing
requiremnents.

Standby counsel also raised concems about the viability of the 31 July tmial date in
light of the Convening Authority’s stance regarding ROM requirements for expert
witnesses, and projected ROM requirements for counsel who are executing PCS orders
and have other trial commitments.

The military judge maintained his expectation that trial would begin on 31 July,
encouraging counsel “to work with their chains of command” to arrange travel to
accomplish the current trial dates.

Given the court’s posture, the defense indicated it would likely seek a continuance of
the 31 July trial date, and the court set a filing deadline of 12 June.

In the absence of ROM requirements, both standby counsel would be available to

begin trial, as scheduled, on 31 July.

Applicable COVID-Regulations

g. On 25 March 2020, the Secretary of Defense issued a memorandum halting all travel

for Department of Defense personnel and their sponsored overseas dependents for a

period of 60 days. Enclosure B.
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On 20 April 2020, the Secretary of Defense extended its stop movement order until 30

June 2020. Enclosure C.

. On 22 May 2020, the Secretary of Defense canceiled the 20 April 2020 order,

modifying the stop movement order to a “conditions-based” approach under which
travel to and from certain locations would be permiited. Enclosure D.

On 8 June 2020, 39 states and 5 host nations were designated by the Under Secretary
of Defense for Personnel and Readiness as Jocations for which unrestricted travel was

permitted. Enclosure E.

. The states of California and Virginia, and the country of Italy, were not on the list and,

therefore, remain subject to the stop movement order. /d.

. One trial counsel is located in Virginia, one standby counsel is stationed in San Diego,

CA, one slandby counsel is slationed in Naples, italy, and the military judge is
executing PCS orders to San Diego, CA.

Each of the stop movement arders have allowed for exemptions and exceptions to the
policy. Exception to policy waivers can be granted for travel which is determined to be
1) mission essential; 2) necessary for humanitarian reasons; or 3) required to avoid
extreme personal hardship, Waivers are approved by the first flag level officer in the

traveler’s chain of command. Enciosure B; Enclosure C; Enclosure D.

. Guidance on restriction of movement (“ROM") was issued by the Chief of Naval

Operations on 17 April 2020. Enclosure F.

. In accordance with NAVADMIN 113/20, a 14-day ROM period is required for all

traveler’s amiving from either 1) A foreign country which has been designated by the
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CDC as Level 2 or Level 3 country; or 2) a domestic Jocation defined by the CDC to
have widespread community transmission of COVID-19. Id4

As of today’s date, Italy remains designated by the CDC as a Level 3 country, and
each of Connecticut, California, and Virginia have greater than 40,000 cases of

COVID-19. Enclosure G; Enclosure H,

Expert Witness Availability

J-

The Convening Authority has previously approved the production of a defense expert

in the field of forensic pathology— | G-

It is expected the ] will observe witness testimony, including the testimony

of the government’s expert in the field of forensic pathology— |l

L. [ intends to consult with SN Brown during trial, and, if necessary, will testify

regarding his assessment of LS Jij injuries, whether those injuries meet
definitions of grievous bodily harm, and whether the injuries demonstrate a specific

intent to murder LS1 [

. On 30 April 2020, Commander, Navy Region Mid-Atlantic issued a memorandum in

which he established procedures for conducting courts~-martial in Groton, CT, during
COVID-19 pandemic. Enclosure L.

One provision of that memoranduin states that expert witnesses, upon arrival in the
area of trial, will be subjected to a 14-day restriction on movement (“ROM™). The
memo further states that experts in a ROM status will not receive pay for ime spent in
ROM, and experts who do not agree to the [4-day ROM will not be funded to travel,

id,
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o. . vho resides in Georgia, does not consent to a 14-day ROM period during
which he cannot appear in other cases, and during which he will not be paid for his

time. Enclosure J.

Counsel Availability — LCDR Davis

p. On approximately 20 February 2020, standby counsel, LCDR Bryan Davis was issued
Permanent Chenge of Station (“PCS") orders to transfer from Naples, italy to San
Diego, CA, The orders stated that LCDR Davis should detach from Naples, ltaly in

July 2020 and report to his new duty station no later than August 2020. Enclosure K.
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q. Due to COVID-19's impact on the availability of counsel, health concerns about

holding a trial during a pandemic, and the unavailability of a key defense expert

witness, the court continued the 23 March 2020 trial date.

r. While the court initially re-docketed the case to commence on 3 August 2020, the

court’s email to the parties on 21 April 2020 established that voir dire would

commence on 31 July 2020,

s. Since the continuance of the previous trial date, the Department of Defense, the U.S.

Navy, and local military leaders have issued guidance and measures aimed at curbing

the spread of COVID-19.

t. As aresult of those measures, LCDR Davis was informed on 1 May 2020, that his

PCS would likely be delayed until August or September. Enclosure L.

u, LCDR Davis’s inability to PCS prior to the 31 July trial, would require, under current
guidelines, at least three ROM periods: 1) 14-day ROM in Groton, CT prior to trial; 2)

14-day ROM upon return from trial to Naples, italy, and 3) 14-day ROM upon his

PCS to San Diego.
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To avoid that scenario, to address non-COVID-related family heaith issues, and to
ailow his child to start school in San Diego on time, LCDR Davis requested, and was
granted, permission to maintain his July detach date. Enclosure L.

Rotator flights from the Naples, italy to the United States typically depart twice per
month—once at the beginning of the month and then two weeks later in the middle of
each month. Enclosure M.

The 3 July 2020 rotator flight is currently full. For all persons who were unable to
obtain a waiver of the Do) stop movement order to complete March, April, May, and
June PCS or other official travel, this flight was the first opportunity to resume travel.
id

LCDR Davis and LCDR Williams are currently docketed to appear at an Article 3%(a)
session in a separate matter in Groton, CT on 8 July 2020. Enclosure N.

LCDR Davis, ||} R - confirmed as passengers on a

rotator flight out of Naples, {taly, departing on 17 July. Enclosure M.

aa. | fiichts are at a premium because only a nominal Fee is charged.

bb.

CC.

.

Dunng the month of June, C-17 flights were scheduled in place of rotator flights. IF
C-17 flights continue to be used in lien of rotator flights during July, there would be
space for LCDR Davis, |||} Tha: flight would be scheduled to
depart on approximately 5 July 2020. Id.

The determination of whether there will be a 5 July 2020 C-17 flight will be made in

the next couple of weeks. Id.

APPELLATE EXHIBIT_C XOAI A
pPAGE ! OF &M
APPENDFD PAGE




10

1

12

13

14

15

16

17

18

19

20

21

22

dd. Commercial flights between Naples, {taly and the United States have been largely
unavailable since March 2020. /d.

ee. Limited commercial flights betweea Naples, Italy and the United States began in June
2020. d.

ff. These limited flights have experienced widespread last-minute cancellations, and

require an overnight stay at an intermediate stop in Europe. /d.

hh. NAVPTO provided LCDR Davis with the name of a commercial ||| [ [[GTNN

company {Relocat.iT).

ti. While this company’s website indicates that they are not currently ||| | GG
due to COVID-19 concerns, LCDR Davis was able o obtain a quote of $4,175.

Enclosure O,

1i- During his PCS from San Diego to Italy in 2018, LCDR Davis paid approximately

$4000 to transport ] because space on the rotator was unavailable at that time.
This expense is not reimbursable. Enclosure P,

kk. One portion of LCDR Davis’s houschold goods pack-out is scheduled for 22-23 June.
The second is scheduted for 30 June. Enclosure Q.

1. LCDR Davis’s lease on his residence terminates on § July 2020. Enclosure R.

mm. LCDR Davis and i} will reside in temporary housing in Italy until PCS

travel begins.
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nn. LCDR Davis requested detaiier assistance to have his PCS orders include an
intermediate stop in Groton, CT to accommadate currently-scheduted trial dates.

00. it was determined that combining TDY trave! for trial and PCS travel was not
feasibie.'

pp. in accordance with NAVADMIN 113/20, LCDR Davis would currently be required to
serve a 14-day ROM period upon his arrival at his new duty station in San Diego, and
a subsequent 14-day ROM period upon his arrival in Groton, CT. Enclosure F.

Counsel Availability — LCDR Williams

qq. LCDR Williams is detailed defense counsel in the case of United States v. MAC
B Th:t trial is docketed for trial in San Diego, CA from 13-17 July.
Enclosure S.

rr. MACIR trial was originally docketed for 27 January 2020, and has been
continued multiple times. Enclosure T,

ss. MAC - is also represented by civilian counsel. Enclosure S.

tt. Departure from San Diego, CA to Groton, CT on 18 July would not allow LCDR
Wiiliams to complete a 14-day ROM period prior to the commencement of voir dire
on 31 July 2020.

vu. As of 8 June 2020, DoD’s stop movement order remains in effect for California,
prohbiting TDY travel to, or from, California, untess a waiver is granted. Waivers are
granted for: 1} mission-essential travel; 2) humanitarian necessity; and 3) extreme

personal hardship. Enclosure D, Enclosure E.

! The Senior Detailer indicated her willingness to discuss this matter with the court if desired in an 802 conference.
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4. Law and Discussion

A. The Court Must Abate the Proceedings Until the Convening Authority Rescinds
Its 30 April Memorandum As It Pertains to Expert Witnesses

CSSSN Brown’s night to expert assistance has long been guaranteed by the Due Process
clause, federal civilian case law, and military case law. dke v. Oklahoma, 470 U.S. 68 (1983),
United States v. Grarries, 22. M 1. 288 (1986). This is especially the case in situations where the

government intends to rely on an expert of its own at trial. United States v, Lee, 64 M.). 213
(C.A.A.F. 2006).

At trial, the government has stated its intent to call an expert witness— ] —to testify about
the severity of the injuries sustained by the alleged victim in this case. Such information is central to the
members’ determination of whether the govemment satisfies its burden to establish that grievous bedily
harm was inflicted, that CSSSN Brown’s actions caused [JJ§. or that CSSSN Brown had the specific
intent to murder the alleged victim. It is imperative, therefore, that CSSSN Brown, who is proceeding pro
se, has the ability to consult with and prepare his own expert ||| R T 2~ =:< the
key witnesses in this trial. There is litile disagreement that CSSSN Brown wiclded a knife and injured
LSIl. There is, however, significant disagreement on the severity of the injuries suffered and
whether the injuries provide eny evidence of CSSSN Brown’s specific intent to kill. These issues will be
resolved through the testimony of these two expert witnesses.

The 30 Aprii 2020 memorandum from the Convening Authority requires civilian expert witnesses
to complete a 14-day ROM period prior to trial, and further indicates that the government will not pay
expert fees during the ROM period, and will not pay travel fees for experts who will not serve a ROM
period. Enciosure I. - has rightfully objected to the coaditions imposed by the memorandum.
Enclosure 5. First, [l notes that his recovery from [ piecludes him from traveling to
Groton, CT two weeks prior to trial, /d. Second, [l obiects to limits imposed on his ability to
make a living. Jd. As an expert witness, he supports himselF by consulting on, and testifying in, cases
throughout the country. A 14-day ROM prohibits him from meaningfuily participating in any other cases

9
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during that time period. It also differs from the terms of the contract he entered into with the Convening
Authority, doubling the amount of time required for the same amount of pay. While this memorandum
may have been issued with noble intentions, it undoubtedly inierferes with CSSSN Brown’s ability to
defend himselF and violates his due process rights because it precludes CSSSN Brown from obtaining the
experi assistance and testimony that has been the foundation of defense case for the past year,

Either abatement or the grant of a continuance would be an appropriate remedy in this situation.
Abatement of the proceedings would be consistent with the court’s powers under R.C.M. 703(d)(2)(B)
which states that “the proceedings shall be abated if the Government fails to compiy,” with a court order
to employ an experl. While this provision applies to the government's failure to comply with a coun
order 1o grant an expert, there should be no argument that the same remedy would also apply to the
government’s refusal to honor its contract with an expert it has already approved. To the extent the
government seeks to raise this distinction, the defense requests the court to order production offfjJ}
. nd then to abate if the government refuses.

Additional authority to abate or continue can be found in R.C.M. 703(e)}(2) because the
Convening Authority’s memorandum has effectively made- unavailable, and because-
I 2ssistance and testimony, as described above, is of central importance to an issue that is esseatial
to a fair trial. There is, in fact, no issue more central to the resolution of this case. In such instances, the
mulitary judge, “shall grant a continuance or other relief in order to attempt to produce the evidence or
shall abate the proceedings . . .” R.C.M. 703{e)(2).

In email and teiephone correspondence between the parties, trial counsel has supgested that the
Convening Authority may be witling to fly in an expert witness for 1-2 days to testify, and would
otherwise limit the witness’s access to the base. This concession is wholly insufficient in a typical case,
but even moreso for a pro se client who is in pre-trial confinement. CSSSN Brown has been granted [JJj
I 2ssistance for the trial -not select portions of it. CSSSN Brown requires access to ||| N
throughout the trial to consul, to prepare to cross-examine witnesses, and to prepare o call- in

the defense case in-chief. CSSSN Brown cannot meet with il prior to tial, and he cannot leave
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base to meet up with [l during tial. This proposal is a recipe for failure, and will certainly

prevent CSSSN Brown from effectively representing himself at trial.

B. As Current ROM Requirements Preclude the Availability of Standby Counsel,
the Court Should Continue the Trial Until Standby Counsel are Available.

“The military judge . . . may, for reasonable cause, grant a continuance to any party for
such time, and as often, as may appear to be just.” Article 40, UCMJ; See also R.C.M. 906(b)(1)
Discussion. In its most recent continuance order, the military judge found that “the availability
of standby counsel, witnesses (including a defense expert witness), COVID-19 outbreaks, the
subsequent internationally-mandated travel restrictions, and DoD/DoN directives and guidelines,
provide good cause to continue the trial.” As the concerns previously noted by the court persist,
50 too does reasonable cause to grant a continuance. As described above, the defense expert has
been made unavailable by the Convening Authority’s COVID-policy. In addition, standby
counsel are unabie to be present due to ROM requirements. DoD travel restrictions remain in
place for the home locations of both defense counsel, one frial counsel, and the military judge,
and parties must still grapple with issues of how to socially distance members, whether court
participants and members must remain masked, and what, if any, precautions are being taken te
minimize the risk of transmission created by the CSSSN Brown retumning to a civilian
confinement facility each night of trial.

As for the availability of standby counsel, LCDR Williams is counsel of record in a
contested court-martial being held on Navy Base San Diego, CA from 13-17 July. Enclosure S.
That tnal was originaily docketed for January 2020, but has been continued muitiple times.
Enclosure T. The current trial dates were set priar to this court’s scheduling of the 31 fuly trial
date. Enclosure U. As civilian counsel is also involved in that case, any change to the current

dates may result in a significant delay of the trial. /d.
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Even if LCDR Williams departed San Diego for Groton on 17 July, the ROM restrictions
currently in place would not allow her fo appear in court until 1 August. Realistically, LCDR
Wiliiams” departure date would be 18 July, prohibiting her first appearance in court until 2
August, LCDR Wiltiams wouid still not, however, have the opportunity to assist CSSSN Brown
in the days leading up to the beginning of trial. Additionaily, based upon information released
this week, the State of California remains subject to DoD’s stop movement order. As such, a
flag-level determination would need to be requested and approved before LCDR Williams would
be permitted to travel. Enclosure D; Enclosure E.

CSSSN Brown’s other standby counsel, LCDR Davis, is also, under current ROM
requirements, unavailable to begin trial on the dates set by the court. LCDR Davis has PCS
orders to detach from DSO North in Naples, Italy in July and report to RLSO SW no later than
31 August. Enclosure K. To effect that PCS, LCDR Davis, ||| | |} N . have been
booked on a military rotator flight which is scheduled to depart on 17 July 2020, arriving in
Norfolk, VA late at night on the same day.? Enclosure M. LCDR Davis would then need to
drive to his new duty station in San Diego, CA, check-in with his new command, and complete a
{4-day ROM period before transiting back to Groton, CT where an additional 14-day ROM
period would be required. Enclosure F. Assuming 4 days of driving time, LCDR Davis could
complete ROM and depart San Diego, CA on approximately 5 August. LCDR Davis and his
chain of command have investigated the possibility of traveling directly to Groton from Norfolk,
VA on or about 17 July following his PCS, but have been advised by JAGC detailing authorities
that is not possible. LCDR Davis inquired about the availability of a rotator flight earlier in July.

While a 3 July rotator is scheduled, it cannot accommodate LCDR Davis’s pet. Enclosure M.

? In the event rolator service is not restored in July, military flights via a C-17 would be substituted, departing on
approximately 19 July. C-17 flights in June, however, have departed weil afier the expected date of departure.
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Notabiy, this flight would also have conflicted with a LCDR Davis’s ability to appear in a
separate matter on 8 Ju.ly. Enclosure N,

If a C-17 flight is scheduled in lieu of the rotator flight (as occurred throughout June),
LCDR Davis was told that there would be space for |||} }EEFNE on that flight, and
that the flight would depart on approximately § July. Enclosure M. The determination of
whether a C-17 will be substituted for the rotator flight will not be made, however, for a couple
of weeks. Enclosure M. Assuming the 5 July C-17 is scheduled, and LCDR Davis is able to be
booked on that flight with |, that timeline could allow LCDR Davis to PCS with|[JJj
. complete ROM requirements in San Diego and Groton, and be available to begin trial
one week late on 7 August.’

On the issue of the availability of commercial flights, a limited number of commercial
flights are available in the early-July timeframe. Enclosure M. Utilization of a commercial
flight, vice a military flight, requires the approvai of the traveler’s gaining command.
Preliminary conversations with RLSQ SW indicate that approval would be likely. Commercial
flights, however, present a number of concerns.

First, due to COVID-19 circumstances, commercial flights are currently subject to last-
minute cancellations. Enclosure M. The unpredictability of the schedule makes it difficult to
project exact dates of arrival, and could potentially result in travelers being stranded at
intermediate stops. Second, commercial flights require transiting multiple international airports,
and require at least one ovemight stop. Enclosure M. Virtually all of Europe remains an area of
significant COVID-19 transmission. Civilian health agencies, the U.S. State Department, and

military authorities continue to warn against commercial trave} in these countries. Enclosure E.

3 This estimated date presumes an on-time arrival in Norfolk, VA on 5 July, a 4-day drive to San Diego, CA, a ROM
period from {0-24 July, ravel to Groton, CT on 25 July, and a 14-day ROM in Groton, CT.
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There is no question that commercial travel through Europe, including hotel stays, presents a
heighiened risk of COVID-19 infection compared to the use of a military flight.

Third, commercial flights cannot accommodate large animails. Enclosure M. In such
scenarios, the traveler is personally responsible for contracting with a private company to arrange
and fund transportation[iJ The recommended || company quoted LCDR
Davis a fee of $4,175 to transport [ from Naples, Italy to San Diego, CA. Enclosure O. As
noted above, LCDR Davis was subject to a similar cost during his PCS to Naples, Itaty.
Enclosure P,

Finally, departing in early-July would also gap the DSO North, Officer In Charge billet in
Naples, Italy, for an additional two weeks—one month total. LCDR Davis’ relief (LCDR Myer)
is not scheduled to arrive until early-August. Enclosure W. The Officer in Charge oversees all
defense services in Europe, Africa, and Southwest Asia, including offices in Naples, Rota, and
Bahrain, and is directly responsible for one civilian employee, 4 enlisted servicemembers, and 6
attorneys. In short, the operational impact of the gapped biliet, the health risks for the
servicemember and [}, 2nd the personal cost to this servicemember establish good cause
to continue existing trial dates. Notably, if current ROM requirements, persist, even a
commercial departure on | July would not afford LCDR Davis the opportunity to appear in court
on 31 July. *

It may be proposed that LCDR Davis should travel commercially in early July, and [JJj
I s!ovld remain in temporary housing for 16 days without LCDR Davis and travel,

as scheduled, on the 17 July rotator to avoid the cost of pet transport. As a preliminary matter,

* A 1 July departure on a commercial flight would require an ovemight stay somewhere in Europe, arriving on 2
July in San Diego. A {4-day ROM period in San Diepo would take place from 3-16 July with travel to Graton
occurring on 17 July. A 14-day ROM period in Groton would cover 18-31 July. As noted in Enclosure R, LCDR
Davis is required 10 appear at a lease termination appointment on 1 July, making trave! impractical on that day.
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this course of action does not address the heightened risk of infection to the servicemember.
Second, it fails to recognize the tremendous burden it would place upon the ||| NG o
complete an overseas-PCS without the sponsor. This transfer involves multiple days of travel
with JJ I ocparture from an overseas military base, stops at additional military
bases, possible overnight stays at overseas military bases, arrival at an American military base,
an overnight stay in Norfolk, VA, a transfer to a civilian intemational airport, and, finally,
management of arrival, transportation, and housing in San Diego, CA. Indeed, military || E
make many sacrifices in support of the military mission, but these sacrifices should be
minimized where, as here, they can be avoided.
5. Evidence

-Enclosure A: Emgil from standby counsel dated 2 June 2002

-Enclosure B: 25 March Memorandum from the Secretary of Defense

-Enclosure C: 20 April Memorandum from the Secretary of Defense

-Enclosure D: 22 May Memorandum from the Secretary of Defense

-Enclosure E: 8 June Publication by the Under Secretary of Def. for Pers. and Readiness

-Enclosure F: NAVADMIN §13:20

-Enclosure G: CDC COVID-Ratings for Italy

-Enclosure H: CDC Reporis of COVID cases by state

-Enclosure I: Memorandum from Commander, Navy Region Mid-Lant dated 30 April

-Enclosure J: Emails from |||

-Enclosure K: LCDR Davis PCS Orders

-Enclosure L: Email correspondence with detailer dated { May

-Enclosure M: Email from NAVPTO dated 9 June
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-Enciosure N: Trial Management QOrder

-Enclosure O: [} Transport Quote

-Enclosure P: ] Transport Fees from 2018

-Enclosure Q: Email Correspondence regarding pack-out dates

-Enclosure R: Lease Termination Letter

-Enclosure S: U.S. v|JJl Tria! Calendar

-Enclosure T; U.S. v. [l Initial Tdal Management Order

-Enclosure U: Email From Military Judge in U.S. v. | dated X

-Enclosure V: Travel Wamings

-Enclosure W: DSO North Geins and Losses

-Enclosure X: TMO ICO U.S. LS2 Cervil
6. Relicf Requested

The Defense respectfully requests the court to abate or continue the proceedings until

the Convening Authority rescinds its 30 April order. If denied, the defense requesis the court to
continue the proccedings until both standby counsel can appear, taking into consideration
whatever ROM requirements may be in place at the time. In light of LCDR Williams’
invelvement in a trial from 31 August-4 September (Enclosure X), the defense requests a trial
date of 14 September 2020. The court could also reserve ruling to see if the stop movement
order is lifted for California, Virginia, and Italy, whether the C-17 flight option on 5 July is
scheduled, and whether ROM requirements are minimized. Changes to the stop movement order

and minimization of ROM requirements could aliow the irial to proceed as scheduled.
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7. Oral Argument

The Defense does not request oral argument.

B. M. DAVIS
LCDR, JAGC, USN
Standby Counsel

Rkkhkkdhh bk kb ke  CERTIFICATE OF SERVICE* 5 #5555 b m bk a2 k£ 0k 5k £ 5+ 10k Kk kk

I hereby certify that a true copy of this motion was served electronically on trial counsel and the

LCDR, JAGC, USN
Standby Counsel

court on 12 June 2020,
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NAYY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATLES OF AMERICA

Y.

MICAH BROWN
CS&SN USN

Defense Motion for Appropriate Relief
(Adcquate Substitute)

24 August 2020

1. Nature of Motion.

Pursuant to Rule for Court-Martial 703, the accused’s rights to compulsory process, the

accused’s right to present a defense, the 5% and 6™ Amendment of the Constitution, the accused’s

rights to due process, and Article 46, UCMJ, the defense moves the court to find that the

government has not provided an adequate suhstitute.

2. Burden of Prool.

As the moving party, the defense has the burden by a preponderance of the evidence.

3. Facis

a. [ is an expert in the field of forensic pathology.

b. [ »=s i< fo: th: State of Georgia from [N

c. [ vas granted by the Convening Authority to assist the defense as both an

expert consultant and an expert witness.
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d. Since its approval, the Convening Authority has not rescinded etther of those

approvals.
e. [ bas becn invoived in CSSSN Brown’s defense for over one year.
f. - submitted to an interview by povernment counsel on 19 November 2019.

g. During that interview, ] discussed some of his conclusions regarding the

facts presented in this case. Those conclusions included:

1. The wounds exhibited by LSS2 [JJj do not indicate that CSSSN Brown had
premeditated or planned a murderous act upon LSS2 - Rather, the wounds are more
consistent with an individual who is engaging in 2 disorganized assault, and is simply flailing

around. Enclosure A,

2. The wounds exhibited by LSS2 ] do not indicate that CSSSN Brown had
the specific intent to inflict grievous bodily harm. Rather, the wounds are more consistent with
an individuat who is engaging in a disorganized assault, flailing around, inflicting blows with

minimal force, and failing to strike any major arteries or organs. Jd.

3. The wounds are consistent with CSSSN Brown’s statements subsequent to the
assault in which he described his actions as “punching” LS52 - In other words, it stands to
reason that the cuts to LSS2[Jj were the by-product of CSSSN Brown punching LSS2 [l

while holding a knife. Jd

4. All of the wounds sustained by LSS2 [ are superficial, and none of the
injuries placed LSSE- in danger of death. To the contvary, the injuries appear to have been

controlled by compression and closed easily with sutures, Jd

5. None of the wounds suggest a downward stabbing motion. fd.
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h. On 14 August 2020, at the government’s request, the military judge ruled |||

unavailable for October 2020 trial dates, and ordered the defense o consult with a new expert

consultant in forensic pathology ||| G-

i. The court further ordered CSSSN Brown to file a motion by 24 August 2020 if CSS5SN
Brown determined that [l v=s not an adequate substitute for ||| G

j. In accordance with the military judge’s order, on 16 August, CSSSN Brown submitted
a request for expert consultation with - Consistent with the detention facility’s
change in policy, this request was mailed (vice emailed) to trial counsel, arriving on 19 August.

Enclosure B.

k. Standby counsel advised trial counsel on 18 August that a request had been submitted.

Enclosure B.

l. Following that communication, trial counsel opted to submit a request directly to
CNRMA to have [ sppointed to the defense team for five hours of consultation.

Enciosure C.

m. On 19 August, in anticipation of CNRMA’s approval of the request, standby counsel

provided _ with relevant discovery to review.

n. [ th¢n informed standby counsel that current professionat obtigations
preciude her from developing expert conclusions about CSSSN Brown’s case for approximately

34 weeks. Enclosure D.

o. Standby counsel immediately notified both trial counsel and the court regarding this

development, further informing the court and trial counsel that standby counsel would be
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discussing these matters at 0800 PST on 21 August if the court wanted to pass any information

or guidance. Enclosurc E.

p. On 20 August, CNRMA ap proved_ to conduct [0 hours of consultation

with CSSSN Brown. Enclosure F.

q. The court did not provide a response prior to the standby counsel’s meeting with

CSSSN Brown.

r. During the 21 August meeting, CSSSN Brown asked standby counsel to inform the
court that he did not believe an adequate substitute had been provided becuuse_ was

unavailable to conduct the consultation within the timeframe provided by the court. Enclosure E.

5. Standby counsel relayed that information to the court, and the court responded that it
would accept pleadings on the issuc, giving CSSSN Brown until 26 August to submit motiens.

Enclosure E.

t. According tc_ he will be able to travel during the first or second week of

November, Enclosure G.

u. On 21 August, standby counsel requested the detention facility make CSSSN Brown
available on 24 August to discuss these matters, The detention facility indicated that it could not.

Enclosure H.
4, Law and Discussion

At a court-martial, the parties and the court "shall have equal opportunity to
obtain witnesses and other evidence.” Article 46, UCMI, It is undeniable that a defendant has a
constitutional right to present a defense. Compulsory due process includes both the right to
compel the attendance of defense witnesses and the right to introduce their testimony into

4
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evidence. United States v. Dimberio, 56 M.1. 20, 24, 2001 CAAF LEXIS 1200 (citing

Washington v. Texas, 388 U.S. 14, 18 (1567)).

When the testimony of an expert is both relevant and necessaty to an accused's defense,
the government is required o provide either the expert requested, or an "adequate substitute.”
Rute for Courts-Martial [R.C.M.] 703(d}(2)(i}; United States v. Pomarieau, 57 M.J. 351, 359
(C:A.A.F. 2002). The production of an adequate substitute for an expert witness was discussed
at length in United States v. Axe, 2020 CCA LEXIS 243, *10-11. “When an accused requests a
particular expert witness . . . were the government-offered substitute unwilling to testify to the
same conclusions as the defense-requested expert, the argument could be made that the accused
is deprived of his Sixth Amendment right to compulsory process for witnesses ‘in his favor.” /d.
(quoting Robinson, 24 M.1. at 652, As such, for a substitute expert witness to be "adequate”
under R.C.M. 703(d), they must "possess similar professional qualifications” and be willing to
testify to the same "conclusions and opinions” as the defense-requested expert witness. fd.

(citing Robinson, 24 M.I. at 652).

Despite representations during the previous Article 35(a) session that || »ould
be available to consult with the defense within the timeframe prescribed by the court,-
I 25 not available to consult with the defense last week, and indicated that she would
require 3-4 weeks to review the discovery, formulate conclusions, and consult with CSSSN
Brown. At this juncture, the government has not, therefore, provided CSSSN Brown with a
substituie. As such, CSSSN Brown persists in his request to have-testify on his

behalf.
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MICAH BROWN
CSSSN USN

CERTIFICATION OF SERVICE

A true copy of this motion was served on opposing party vis electronic email on 26 August 2020.

MI!AH BROWN

CSS5SN USN
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT REQUEST FOR

v DOCKETING
MICAH J. BROWN 27 March 2020
CSSSN/E-3

USN

1. The Government respectfully requests the titled case be docketed for trial on 3-21 August
2020. All witnesses, including experts for both sides and all NCIS agents, will be available
during this time period, with the exception of nine witnesses who will be available the entire first
two weeks, but as of the date of this filing will be unavailable for the third week due to
operational requirements.

2. The Government previously proposed 27 July ~ 14 August 2020 for trial dates as the
operational schedule fort these nine witnesses, which include both Government and Defense
witnesses, allowed for their continual presence during that three week period. However, LCDR
Bryan Davis is scheduled to execute a permanent change of station that month and informed the
Government he would not be available at all. LCDR Sharlena Wiiliams stated that she was “out
of the country” at the end of July and informed the Government that she too was not available
until the first week of August.

3. On Tuesday, March 24%, the Govemnment held a conference call with CSSSN Brown and
LCDR Williams. The Government explained to the accused and LCDR Williams that the
operational schedule of the nine witnesses made them unavailable starting the middle of August
until an unknown date in the fall. The Government also explained that based on the availability
of standby defense counsel and the schedules of the other dozen witnesses, 3-21 August 2020
seemed to be the best time frame to docket the case. The accused indicated that he will object to
the proposed trial dates if the nine witnesses are not available for all three weeks. Government
counsel signed off the conference call and allowed the accused to consul with LCDR Williams
further and was informed the next day that the accused will not agree to the 3-21 August dates as
proposed.

4. Government counsel has consuited with the staff judge advocate for Naval Submarine Support
Center and the Operations Officer of COMSUBRON 12, LCOR . in 2n effort to
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provide the Court with information regarding whether these nine military members may be
relieved of their duties during the entire three week period by appointing other Sailors from other
units to support the mission. [ initially led counsel to a Master Chief who could be
a direct point of contact on this issue, however Government counsel leamed this moming (27
March) that this Master Chief is currently in quarantine with symptoms of COVID-19.
Govemment counsel consulted again with LCDR [JJJj who indicated that it is likely the nine
witnesses will be able to stay behind, but stated that the organization needs more time to fully
assess and put that plan into action. The Government also intends to elevate this issue to the
staff judge advocate for the TYCOM for assistance.

5. Even if some or ali of the witnesses may not be available during the third week of trial, it is
the Government's position that this does not prejudice the accused in any way. In several
instances in other cases witnesses have been deposed prior to trial due to operational necessity,
medical situations, or other circumstances that render them unavailabie during docketed courts.
Those depositions are a recognized form of admissible evidence and are played for members at
trial without counsel being able to ask additional question or subjecting the witness to recall. In
this case, the witnesses will be available for live, in-person testimony and the accused’s only
objection to the proposed dates is that the witnesses would be unavailable for recall during a
third week of trial. The Government believes it is likely that all witness testimony, including
testimony of these nine witnesses, will be complete within the first two weeks of trial. The
Government fails to see how witness unavailability for recall during a third week of triai will
prejudice the accused. If the trial is not able to be docketed during these proposed dates, it is

unclear when these nine witnesses will be available again for a two (let-alone three) week period
due to operational commitments.

6. The Government is making every effort to abtain approval from the operational chain of
command of the relevant Sailors to make them available all three weeks and will continue to
update the Court if the Court approves this request.

8. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel

CERTIFICATE OF SERVICE

A copy of this document was electronically served on the Court, stand-by counsel,
and forwarded to Wyatt Detention Facility for service on the accused on 27 March 2020.

8. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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/Y-MARINE CORPS TRIAL JUDIC: Y
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES ]
v GOVERNMENT REQUEST FOR RULING
MICAH J. BROWN 24 JULY 2020
CSSSN/E-3 USN

MOTION

1. The Government respectfully requesis this Honorable Court issue a ruling on its motion to
allow remote testimony or grant a continuance filed on 15 July 2020 by Wednesday July 29,

FACTS

2. On 15 July 2020, the Govemment filed a motion requesting remote testimony for several
Defense witnesses that it argued were unavailable under the rules due to the ongoing health
pandemic.

3. The same date, the Court replied and gave the accused and stand-by counsef until 22 July to
file a response.

4. On 18 July, the Government filed a supplement with additional information about a new
witness with travel concerns related to coronavirus.

5. Neither the accused nor standby defense counsel filed a response with the Court at the 22 July
deadline and neither asked for an extension.

6. On the evening of 22 July, the military judge sent another email indicating that since the
accused had not submitted a filing by the deadline previously set, that the parties should plan on
appearing in Court on 3 August. The Court did not issue a ruling on the Government’s motion
for remote testimony. The Court directed the parties to file any other matters by 23 July (the
next day) by 1700

7. On 23 July at 1807, LCDR Sharlena Williams (one of the two stand-by defense counse! for
CS355N Brown) emailed the Court alleging that the accused never received the Government’s
filing from 15 July and that she was just able to speak to him that day given difficulties in
communications with the detention facility. LCDR Williams stated that the accused would file a
response the next day opposing the Government’s motion.

8. Neither stand-by counsel contacted the Government between 15 July and 23 July to alert them
to any difficulties in communicating with the accused.

9. The military judge in response to LCDR Williams’ email directed the parties to appear
telephonically at an R.C.M. 802 conference on Monday, July 27 at 1100 (EST) and to also plan
to appear in Court on 3 August. The Court did not provide a ruling on the motion filed on |5
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monetarily, perhaps in vain,

B. The accused has been afforded ample time to respond to the motion for remote testimony.

17. As noted in previous filings and enclosures to the Cour, the accused has been aware of the
travel challenges of his witnesses for several weeks now. His counsel spoke to him the day after
the Government filed its motion to allow remote testimony. Neither he nor his counsel alerted
the Government that he was not in receipt of the filing until a day after his response was due. He
has been given two extensions for filing a response and has failed to meet either deadline without
showing good case. CSSSN Brown will have time on 27 July to verbally state his position to the
Court which the Court can make part of the record in a summarized email after the fact. R.C.M.
905(h} allows the Court to dispose of the matter without a 39(a) session.

18. Allowing the accused to further extend this important issue until 3 August, after a lack of
diligence and proper communication previously ordered by the Court, would be unfair fo the
Government. It also would unneeessarily put 11 people in harm’s way by increasing their risk of
exposure to coronavirus; not least of which is LSS2 . The victim in this case has endured
several delays. Now, after two years, he is on the precipice of attaining closure and justice for
the brutal crime committed upon him. It is an unfair burden for him to have to travel in this
dangerous environment only for the case to potentially be continued yet apain. In addition, all
but one traveler is on active duty or employed by NCIS. if they contract coronavirus or spread it
to other military members it could have a detrimental effect on various units’ mission readiness.
These risks can be avoided if the Court issues a ruling prior to travel.

RELIEF REQUESTED

19. The Govemment respectfully requests that this Honorable Court rule on its motion for remote
testimony by 29 June to enable the Government 1o cancel travel arrangements if necessary and to
adequate protect the health of all parties, the victim, and the witnesses.

20. The Government will provide documentary evidence to support this motion within the next

24 hours.
Courtney ! Lewis

CDR, JAGC, USN
Assistant Trial Counsel
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NOTICES



DEPARTMENT OF THE NAVY
GENERAL COURT-MARTIAL
NAVY AND MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

UNITED STATES
GOVERNMENT NOTICE OF EXPERT

v. WITNESSES
MICAH J. BROWN

CSSSN/E-3 07 October 2019
USN 4

Pursvant to RULE FOR COURT-MARTIAL 703(D}), MANUAL FOR COURTS-MARTIAL (2019 ed)),
the government hereby gives notice of intent to employ the use of the following expent witnesses for the
above captioned case:

2. LCOR | i itc occa of mental health,
b. | . i the crea of mentai health,

c. _, in the area of forensic pathology.

d. LTC| . i the 2rea of forensic psychiatry.

CUMMINGS.SAR
AH.EUZABETH.
I

Sarah E. Cummings
LCDR, JAGC, USN
Trial Counsel
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of this notice of expert witness was served on Defense Counsel
in the above-captioned case on 07 October 2019,

CUMMINGS.SA W;‘T:’u::uumm-
RAH.ELIZABET o' lomme

I =
* Cudw: MOT910Q7 19200:2 1 -4 D0

Sarah E. Cummings
LCDR, JAGC, USN
Trial Counsel

[
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
GOVERNMENT NOTICES FURSUANT

v. TO R.CM. 701, R.C.M. 703 AND
R.C.M. 902

MICAH J. BROWN

CSSSN/E-3 12 FEB 2020

USN

On (7 October 2019, the Government provided notice in the above captioned case pursuant to
Rule For Court Manial 703(D}, Manual for Courts-Marial (2019 ed.). The Government still intends

to employ in the ficid of forensic pathology and may employ CDR
and in the field of mental health as well as LTC in the field of
orensic psychiatry dependent on notice of any defense that includes mental responsibility.

Out of an sbundance of caution and pursuant to M.R_E. 902, the Government also provides notice of

its intent to offer into evidence the records and certification located at Bates Stamp numbers 1533-
1574 and 1626-1633.

Pursuant to R.C.M. 701, the following disclosure is provided. On 11 February 2020, Tria! Counsel

spoke with LSSH, in the presence of LN1 who stated the [ollowing:

1882 routinely visited the galley when the Accused and CSS3 were on duty. LSS2
would help them set up for the next meal and in exchange he would be allowed to eat before

e rest of the crew. LSS2 [ recalled the knife used in the attack may have had small grooves

along the flat edge of the blade. LSS2 [ also participates in physical therapy for his ankles as
they were injured during the attack.

Although not required and net all-inclusive, the Government is providing notice to the Accused of its
intent to offer into evidence the following; pictures of LSSS2 injuries, pictures of the
suspected weapon used by the Accused in the attack, pictures of the clothing and shoes worn by both

the Accused and LSS during the attack, diagrams and pictures of the galley and sumounding
areas where the attack took place,

The Government is also hereby providing a courtesy list of the witnesses it currently intends to call in
its case in chief. Should the Governmeni intend to call additional witnesses, notice will be provided
in accordance with the trial management order. Although not meant to be all inclusive, the
Government has also listed corresponding bates stamp pages to each wimess. The Government also
suggests reviewing the R.C.M, 701 notices provided for the witnesses below.
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Wiitness Name Bates stamp#

002, 021, 033-034, pg. 065-076 (07/11/19, 39a Transcript)
012-013, 024-025, 339-341

008, 028, 039-042, 331-332

357-359, 468-470, pg. 045-064 (07/11/19, 39a Transcript)
311-313, pg. 106-127 (07/11/19, 3%9a Transcript)
010-011, 019-020, 031-032, 298-302

004, 026, 036, 322-324

303-304, pg. 091-106 (07/11/19, 39a Transcript)

308-310

007, 027, 037-038

333-334

138-153, 160-174, 214-291

(and/or SAYJ)  052-087, 177-185, 303-304

Notice of expert employment previously provided

Nofice of expert employment previously provided

R.C.M. 706 Report (Short and Long Forms)

R.C.M. 706 Report (Short and Long Forms)

049-051 (plus video recorded interview)

*Testimony of these witnesses may expected should there be notice given of any defense that
includes mental responsibility.

8. E. CUMMINGS
LCDR, JAGC, USN
Tral Counsel

CERTIFICATE OF SERVICE

A copy of this document was physically served on the Accused by Trial Counsel on
12 February 2020. Bates Stamps 1626-1633 were also physical provided to the Accused by

Trial Counsel on 12 February 2020.

S. E. CUMMINGS
LCDR, JAGC, USN
Trial Counsel
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
v.

MICAH J. BROWN
CSSSN/E-3/USN

GOVERNMENT NOTICE OF
INTENT TO USE ELECTRONIC
MEDIA AND DEMONSTRATIVE

AIDS

6 March 2020

The Government hereby provides notice of its intent to use electronic media and

demonstrative aids during the trial,

S. E. CUMMINGS
LCDR, JAGC, USN
Tnal Counsel
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COURT RULINGS & ORDERS



NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

)
UNITED STATES )  RULING ON DEFENSE MOTION TO
. ; SUPPRESS ACCUSED’S STATEMENTS
. 3
) 19 JULY 2019
MICAH J. BROWN )
CSSSN USN ;

1. Nature of Motion,

CSSN Brown (hereinafter “the accused™) is charged with Articles 80 and 128 of the Uniform
Code of Military Justice (UCMJ). On 21 June 2019, pursuant to R.C.M. 905(b)(3), M.R.E.
304(a), and Article 31(b), the Defense moved this Court to suppress the following statements
made by the accused on 30 July 2018 onboard the ||| GGG - the alleged
incident in the galley. The Government filed its response on 28 June 2019, moving the Court to
deny the Defense’s motion. The Court held an Article 39(a) hearing on 11 July 2019, during
which the parties presented arguments and additional evidence. The eourt-martial is scheduled

to begin on 5 August 2019,

2. Issue.

a. Should all of the actused’s statements made after the alleged incident with LSS2 [

onboard the [ b suppressca?
3. Findings of Fact,

In reaching its findings and conclusions, the court considered all legal and competent evidence
presented by the parties and the reasonable inferences to be drawn therefrom. The Court makes
the following findings of fact;

a. On30 July 2018, the was underway and underwater when the
accused and LSS2 had a physical altercation.

b. The altercation occurred sometime around 0200 on 30 July 2018,
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c. ETVC was the first person to respond to the altercation after he heard a loud
noise in the galley. He opened the door and saw the accused swinging his fist down upon
LSS2 ] ETVC grabbed the accused by the arm and led him away from LSS2

d. ETVC]JJJJJj escorted the accused to the chief’s quarters onboard the ||| GGG

e. Master ChiefJJJi] w2s the Chief of the Boat (COB) of the ||| | ENEGTGTTNGN

[ ot the time of the incident.

f. The COB was woken up shortly after the altercation between the accused and LSS2 .

g Initially, the COB was oniy told there was a fight in the gailey. He went to the palley after
getting dressed and in the galley he observed blood on the floor. His main concern was to
make sure everyone was safe onboard the submarine,

h. COB ordered the accused and LSS2 [JJjj to be separated and ordered the accused to stay in
the chief's quarters.

i. The COB woke up YNC [} and told YNC i} he needed YNC [l to report to
the chief’s quarters to watch the accused.

j-  From the time the COB woke up YNC [ unti! the time in which the accused spoke to
YNC. YNC [ did not know what had happened.

k. After the COB left the chief's quarters area, he went to “checkup” on LSS2 [JJj who was
lacated in a different aren of the submarine. The COB stated his main intent at this point was
to make sure everyone on the underway, underwater submarine remained safe. This included
the accused. The COB described the scene as hectic and things were moving very fast.

i. ETVCJJJ described the scene after he broke up the altercation as “chaos.”

m. When he arrived in the chief’s quariers, observed blood on the accused and

YNC
thought that the accused was hurt. YNC ﬁthought it might have been an injury due
to a work related issue on the submarine. Because of this, YNC [} asked the accused if
he was “ok.”

n. The accused responded to YNC [ it’s not me. 1t’s [LSS2 [ blood. I've only
got a small cut.”

0. The accused also stated to YNC[JJi}, “1 punched him, { just kept punching him.”

[{S]
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aa.

When YNC [} asked this question, the only two people in the chiefs quarters were
YNC o and the accused.

YNC ] aiso heard the accused make two statements that were spontaneous and not in
response to any question from anyone. The statements were:

1. “[LSS2|J) came in talking shit about how I was trying to tap, and the next
thing I know I’m just hitting him”
2. “Ihope he's ok. [ don’t know why [ did that I just need to go home.”

The second statement on paragraph q was made after the COB had come back into the chief’s
quarters for a second time after he had checked up on LSS2 [l

Sometime within the next 5-15 minutes after YNC ] asked the accused if he was ok,
the COB came back into the chief’s quarters,

After he returned to the chief’s quarters, the COB asked the accused, “Why did you do it?”
The accused responded to this question.

The COB left the chiefs quarters again after this. The COB had members of the ||| ] NN
set up a watch bill to watch the accused. Two people at a time were in
charge of watching the accused.

The COB issued an order that the accused could not leave the room in the chief's quarters.
Two Sailors were ordered to stay with the accused at al} times. He was authorized to shower,
but he was not allowed to leave without an escort.

Shortly after going off watch, CS IjjJj heard there was as fight between the accused and
LSS2 i and that there was a farge amount of blood.

CS1 | was stationed onboard the ||| GGG o- 30 July 2018 and was
in charge of the galley. He was the supervisor of the Culinary Specialists (CS) who worked

in the gailey and was in charge of the galtey spaces. CSi [JJJJj had been the accused’s
supervisor for about a year on 30 July 2018.

After hearing about the fight, CS1 [JJj went to the galley. When he arrived at the galley,
he saw blood on the floor and did not know exactly what had happened.

CS1 il described the scene as hectic and chaotic - that no one had a clear picture of
what had happened.

After he went to the galley, CS1[JJJJij saw LSS2 ] ir a shower. LSS2[JJJiJ was in a
“state of shock.”
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bb. Around 5 minutes after he iearned about the fight, CS1[JJij went to the chief's quarters to
see the accused. When he arrived, the accused was with YNC

cc. CSt [ asked the accused, “What happened?” CSI [ stated he asked the accused
what happened because he “was responsible for the galley and CSs,” and he was worried
about the safety and well-being of the Sailors on the submarine.

dd. The accused responded to CS1 [JjJj and made several statements to the effect that “he was

tired of taking shit from people,” that he needed to get “‘off the boat,” and that Jj <had to
be the exampie.”

ee. CS Q] was not tasked with investigating the incident at the time of this question and
was never tasked with investigating this incident.

ff. CS1 ] did not share any of the accused’s responses with anyone until he spoke to Naval
Criminal [nvestigative Service in September 2018,

4. Principles of Law.

Pursuant to M.R.E. 304([)(6), when the defense has made an appropriate motion or
objection under the rule, the prosecution has the burden of establishing the admissibility of the
evidence. Pursuant to M.R.E. 304(f)X7), the military judge must find by a preponderance of the
evidence that a statement by the accused was made voluntarily before it may be received into
evidence. Thus, the issue having been raised by the Defense, the Government bears the burden
of establishing the voluntariness of the accused’s statements by a preponderance of the evidence.

M.R.E. 304(f)(6); United States v. Twomey, 404 U.S. 477, 489 (1972).

The Fifth Amendment provides that “{n]o person ... shail be compelled in any criminal
case to be a witness against himself.” U.S, Const., Amdi. 5. In Miranda v. drizona, 384 U S,
436 (1966), the Supreme Court adopted a set of prophylactic measures to protect a suspect's Fifth

Amendment right from the “inherently compelling pressures” of custodial interrogation. fd. at

467.
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Miranda wamings provide protections against self-incrimination, whereas the Due
Process Clauses of the Fifth and Fourteenth Amendments protect the accused apainst any
involuntary statements regardless of whether the statements were made while custody. An
accused’s pretrial statement is involuntary if it was obtained through the use of coercion,
uniawful influence or unlawful inducement. M.R.E. 304(c)(3). Voluntariness is determined by
assessing the totality of circumstances surrounding the making of the statement. Schneckloth v.
Bustamonte, 412 U S, 218 (1973). The essence of the inquiry is whether the statement is the
product of an essentially free and unconstrained choice by its maker. United States v. Bubonics,
45 M.]. 93, 95 (C.A.AF. 1996). Once voluntariness is raised, the Government must prove the
statement was voluntary by a preponderance of the evidence, M.R.E. 304(e).

Turning to military legal requirements, Article 31(a), UCMI states that no person subject
ta this chapter may compel any person to incriminate himself or to answer any questions the
answer to which may tend to incriminate him. 10 US.C. § 83i(a). Article 31(b), UCMJ
precludes any questioning of a person suspected of committing an offense under the Code unless
that person has been properly advised of his/her rights. Article 31(b) provides:

No person subject to this chapter may interropate, or request any statement from an

accused or a person suspected of an offense withont first informing him of the natuwre of

the accusation and advising him that he does not have to make any statement regarding
the offense of which he is accused or suspected and that any statement made by him may
be used as evidence against him in a trial by court-martial. (Emphasis added).
No statemnent obtained from any person in violation of this articte, or through the use of coercion,
unlawful influence, or uniaw ful inducement may be received in evidence against him in a trial by
court-martial. 10 U.S.C. § 831(d). A statement obtained from the accused in violation of the

accused’s rights under Article 31 is involunzary and therefore inadmissible against the accused

except as provided in subdivision (d). M.R.E. 305(c}(1). Involuntary statements may only be
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used to irnpeach by contradiction the in-court testimony of the accused or in a later prosecution
against the accused for perjury, false swearing, or the making of a false official statement.
M.R.E. 305(e); United States v. Swift, 33 M.1. 439, 451 (C.A.A.F. 2000).

Article 31(b), UCMIJ wamings are required when: *(1) a person subject to the UCM], (2)
interrogates or requests any statement, (3) from an accused or person suspected of an offense,
and (4) the statements regard the offense of which the person questioned is accused or
suspected.” United States v. Jones, 73 M.). 357, 361 (C.A.AF. 2014), The Court of Appeals of
the Armed Forces (CAAF) continued, “[u]nder Articie 31(b)'s second requirement, rights
warnings are required if ‘the person conducting the questioning is participating in an official law
enforcement or disciplinary investigation or inquiry’ as opposed to having a personal motivation
for the inquiry.” Id. (quoting Swiff, 53 M.J. at 446). This is an objective test. “This ‘is
determined by assessing all the facts and circumstances at the time of the interview to determine
whether the military questioner was acting or could reasonably be considered to be acting in an
official law enforcement or disciplinary capacity.”” Id. (quoting United States v. Cohen, 63 M.I.
435, 50 (C.A.A F. 2006), quoting Swiff, 33 M.J. at 446.)

“Interrogation” means any formal or informal questioning in which an incriminating
response either is sought or is a reasonable consequence of such questioning, M.R.E. 305(b)(2).
In Swift, CAAF noted, “Where the questioner is performing a law enforcement or disciplinary
investigation, for example, and the person questioned is suspected of an offense, then Article 31

wamings are required.”’

After receiving applicable wamnings under this rule, a person may waive
the rights described therein and ... and make a statement. The waiver must be made freely,

knowingly, and intelligently. A written waiver is not required. The accused or suspect must

FSwift, 53 ML) at 44647,
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affirmatively acknowledge that he or she understands the rights invel ved, affirmatively decline
the right to counsel, and affimatively consent to making a statement. M.R.E. 305{(e){1).

Despite the clear language of Article 31, UCMJ, courts have recognized that situations
exist wherein statements taken in violation of Article 31{b) may still be admissible. Colen, 63
M.J. at 49-50; United States v. Gibson, 14 CM.R. 164, 170 (U.S.C.M.A. 1954), “Judicial
discretion indicates a necessity for denying Article 31(b)’s application to a situation not
considered by its framers, and wholly unrelated to the reasons for its creation.” Gibson, 14
C.M.R. at 170. In Jones, CAAF cited Gibsen, noting, “because the mandatory exclusion of
statements taken in violation of Article 31(b), UCMI, is a severe remedy, this Court has
interpreted the second textual predicates -- interrogation and the taking of 'any' statement -- in
context, and in a manner consistent with Congress' intent that the article protects the
constitutional right against self-incrimination.”™ Jones, 73 M.1. at 361, FNS (citing Gibson, 14
C.M.R. at 170).

5. Conclusions of Law.

A. CS1Jl was not a person participating in an official law enforcement or
disciplinary investigation or inquiry.

The resolution of this issue hinges on whether or not CS 1 [ was
interrogating/requesting information ffom the accused and was a person “participating in an
official law enforcement or disciplinary investigation or inquiry.” Jones, 73 M.J1. at 361. Article
31(b) wamings are required when: “(1) a person subject to the UCM]J, (2) interrogates or
requests any slatement, {(3) from an accused or person suspected of an offense, and (4) the
statements regard the offense of which the person questioned is accused or suspected.” Jones, 73
M.J. at 361. The Court finds that while CS1 |JJjij was requesting information from the

accused, he was not participating in an official law enforcement/disciplinary
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investigation/inquiry and was not required to provide Article 3 1{b) warmnings to the accused prior
to requesting information from him.

(1) Person Subject to the UCMJ. The facts in this case satisfy the first Jones predicate.
CS1 ) was a First Class Petty Officer in the U.S. Navy on active duty and subject to the
UCMIJ on 30 July 2018.

(2) Interrogates or Requests a Statement. The Court finds that the evidence does not
establish the second Jones predicate. In Jones, CAAF articulated that Article 3 1(b) rights
wamings are required when “the person conducting the questioning is participating in an official
law enforcement or disciplinary investigation or inquiry.” /4. This is an objective test. The
Court finds CS1 ] wes acting in his official capacity as a first class petty officer on 30 July
2018; however, the Court finds that his questions to the accused on 30 July 2018 in the chief’s
quarters were not a result of CS1 [JJij participating in an official law enforcement or
disciplinary investigation or inquiry.” fd.

This case does involve a mixed purpose behind CS1 i} questions to the accused. In
Cohen, CAAF recognized the need to evaluate the “difference between questioning focused
solely on the accomplishment of an operational mission and questioning to elicit information for
use duning disciplinary proceedings.” 63 M.J. at 50 (citing United States v. Bradiey, 51 M.J. 437,
441 (C.A.AF. 1991}). When such a mixed purpose exists, “the matter must be resolved on a
case-by-case basis, looking at the totality of the circumstances, including whether the
questioning was ‘designed to evade the accused's constitutional or codal rights.”” Cohen, 63 M.J.
at 50 (quoting Bradley, 51 M.J. at 441). CAAF noted that warnings were not required in Bradley
because the questioner in Brad/ey “was not conducting a criminal investigation.” Cohen, 63 M.1.

at 530 (citing Bradiey, 51 M.1. at 441} (Emphasis added). The same can be said in this case.
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The Court’s rationale for its finding on this second Jones predicate relies heavily on the
context and the environment in which this questioning took place on 30 July 2018. On this
moming, at approximately 0200, at the time of the incident and subsequent questioning, the [
B v underway and underwater. The |GGG s oo
a mission and the operational tempo was high, with the safety and the security of those onboard
being a high priority on the submarine, The scene following incident between the accused and
LSS2 ] was describe by multiple witnesses as being chaotic and confusing. The accused
had blood on him, LSS2 i bad blooed on him and had muitiple injuries, and blood was
iocated all over the gailey. It is clear this was an cxtremely stressful and alarming event for all

those onboard the || o~ the moming of 30 July 2018 while it was

underway and underwater.

One of those Sailors was CS1|[JJjiJ CS1 |l was 2 first class petty officer onboard
the [ i v:s in charge of the galley and in his words was
“responsible for all the CSs and the gailey.” As a leader onboard the submarine, it was his duty
10 ensure the Sailors who worked for him were safe and the spaces he was in charge of were safe
and secure on the underway submarine. This included the accused and LSS2[JJJilJ. As such,
the Court finds CS 1 Jij questions to the accused in this environment fall under the narrow
exception of Article 31(b) because they were asked in an *“operational context.” United States v.
Ramos, 76 M., 372, 377 {C.A.A.F. 2017). The Court also finds the totality of the circumstances
on 30 July 2018 overcome the “strong presumption™ the questioning was done for a disciplinary
purpose. United States v. Good, 32 M.J. 105, 108 (C.A.AF. 1991). CS! [ actions and
questions were similar to the crew chief in United States v. Louskas, 29 M.J, 385, (U.S.C.M.A.

1990). Like the crew chief in Louskas, CS1 [} was a supervisor who had a responsibility to
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ensure his Sailors and spaces remained safe in what was & precarious operational environment
immediately following the incident between the accused and LSS2 -."J In Louskas, it was an
aircrafl in the air and in this case it was a submarine underwater. CS1 [l questions to the
accused occurred shortly after the incident (occurring approximately 5-15 minutes after the
incident) and after he saw blood on the accused, on L8S2 -(including his injuries), and om
the floor of the gailey. His question were simple and direct, he wanted to know “what
happened™ and “why he did it.” He testified he did this because he was concerned for the safety
and well-being of his Sailors. These questions were reasonable under the circumstances given
CS1|ilF position on the | - : - \eader, he was proactively trying
to figure out what, if any, danger remained to any of his Sailors, including the accused and LSS2
I I« zddition, CS1 i was not involved in any investigation of the incident. No one
tasked him to find out what happened and until he was interviewed by Naval Criminal
Investigative Services on 11 September 2018, he did not share any of the information with his
superiors. There is no evidence CS1 - was attempting to circumvent the accused’s rights or
trick the accused in any way.”> Thus, CS1 [Jj conversation with the accused fails the second
Jones predicate.

The Court also finds the accused was not subjected to a custodial interrogation on 30 July
2018, as CS1 i} who was not a law enforcement official, did not interrogate him.

Consequently, the accused was not entitled to Miranda wamings. However, even if Miranda

* The Defense has argued that since the Chiels had taken charge of the situation that CS 1 did not have an obligation
or was not respensible for ensuring safety onboard the submanne. The Court disagrees and recognizes that a first
class petty officer in the U.S, Navy on an underway underwater submarine such as the one in this case is considered
a feader within the command and is expected 1o take care of the Sailors and crew space under his leadership,

3 In fact, when questioned by the counsel at the Article 39(a) session, CS l- admitted on the stand he did not
know what Article 31(b) rights were. The Coun found his testimony 1o be very forthright and sincere and concludes
there was no nefarious intent behind his questions to the accused on 30 July 2018.

10
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warnings were required, the Court finds the “public safety exception” would apply.* New York
v. Quarles, 467 1.8, 649, 655-56, 104 S.Ct. 2626, 2631-2632, 8} L.Ed. 2d 550 (1984).

Lastly, the Court does not find that the accused’s statements made to CS1 [ were
involuntary. There is no evidence CS! [ coerced, threatened, or attempted to trick the
accused into giving him a statement. The accused was not permitted to leave the chief's quarter
area, but there is no evidence he was constrained in any way in that room.> There is no evidence
the accused has a low [Q or was unable to understand the CS1 -‘ questions. Moreover,
while the accused may have been under stress and anxiety from the incident with LSS2 [},
there is no evidence before the Court that this in any way affected his mental capabilities fo
answer the simple questions from CS1 [ of “what happened™” and “why did you do it.”
Given the totality of the circumstances in this case, the Court finds that the Government has met

its burden to show by a preponderance of the evidence that the accused’s statement to CS1

I v crc voluntary.

B. YNC [} w2s not a person participating in an official law enforcement or

disciplinary investigation or inquiry and did not suspect the aceused of committing an
offense.

The Court finds that while YNC [} was requesting information from the accused, he
was not participating in an official law enforcement/disciplinary investigation/inquiry and was

not required to provide Article 31(b) wamings to the accused prior to requesting information

* In support of the conclusion that Mirandz warnings were not required before CS 1 [ 2sked the accused
questions and whether the the public salety exception would apply if the wamings were required, the Count relies on
ils same rationale it used to come to the conciusion that €S was nol participating in an official law

enforcement or disciplinary investigation or mquiry and did not “interrogate” the accused,
* made the decision o restrict

# The Count finds it reasonable that the leadership of the

the accused’s movement around the submarine given the facts surrounding his altercation with LSS2 [ 2nd that
the submarine was underivay and underwater at the time.

11

APPELLATE ExHiBim_ AX

PAGE 12 OF (o
APPENDED PAGE




from him. The Court also finds that YNC did not suspect and did not have a reason to suspect

the accused had committed any offense when he asked him a question,

{1) Person Subiect to the UCMJ. The facts in this case satisfy the first Jones predicate.
YNCJJl was a Chief Petty Officer in the U.S. Navy on active duty and subject to the UCMJ
on 30 July 2018.

(2) Interrogates or Requests a Statement. The Court finds that the evidence does not
establish the second Jones predicate. While YNC|JJJJ was acting in his official capacity as a
Chief Class Petty Officer on 30 July 2018, his question to the accused on 30 July 2018 in the
chief’s quarters was not resuft of him “participating in an officia! law enforcement or disciplinary
investigation or inquiry.” Jones, 73 M.J. at 361. YNC [ question to the accused was
very close in time to the accused’s altercation with LSS2 [JJjj. At the time, YNC had no
knowledge of what had happened on the || S ! hc knew was that the
COB had told him to watch the accused in the chief’s quarters, and that he saw the accused had
blood on his body when YNC [JiJ entered the chief's quarters. YNC [Jjjjitestified he did
not know what had happened and that he thought the accused had been in an accident onhoard
the submarine. He did not get any turnover as to why he was watching the accused in the chief's
mess, YNC [ 2sked the accused if he was “ok” because he was concemed the accused was
injured. There is no evidence that YNC [} wes participating in a law enforcement or
disciplinary investigation. Instead, the Court finds YNC [} was doing exactly what one
would expect a chief petty officer onboard an underway, underwater submarine to do when he
discovered one of his Sailors covered in blood - ask him if he was “ok."”

{3} An Accused or Person Suspected of an Offense. The Court finds that the evidence

does not establish the third Jones predicate. After evaluating all of the facts and circumstances at

12
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the time of the interview, the Court finds YNC did not suspect and should not have reasonably
suspected the accused of an offense. As described above, YNC [} did not have any facts of
what had occurred when he questioned the accused. All he knew was that he had a Sailor
covered in blood and was unsure as to whose blood it was and how it had gotien there. It was
completely reasonable for him fo ask the accused if he was “ok™ and is what a reasonable person
would have done in YNC [} situation.

Lastly, the Court does not find that the accused’s statements made to YNC [} were
involuntary. There is no evidence YNC [ coerced, threatened, or attempted to trick the
accused into giving him a statement. There is no evidence the accused has a low IQ or was
unable to understand YNC [l question. In addition, while the accused may have been
under stress and anxiety from the incident with LSS2 ], there is no evidence before the
Court that this in any way affected his mental capabilities to answer the simple question from
YNC - on if he was “ok.” Given the totality of the circumstances in this case, the Court
finds that the Government has met its burden to show by a preponderance of the evidence that
the accused's statement to YNC [} wes voluntary.

C. The accused statements in response to the COB are not admissible at trial.

The Government has conceded the COB should have read the accused his
Article 31(b) nghts and are not attempting to admit these statements inio evidence. As such, the
Court finds the accused’s statements made in response to the COB’s questions are not admissible
at trial.

D. The accused statements made spontanecusly were made voluntary and without

coercion.

13
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Lastly, the Court finds that the accused did make several spontaneous stotements that no
one solicited.® The Court also finds that these statements were made voluntary. There is no
evidence that any member of the ||| GGG cocrced, threatened, or attempted
to trick the accused into giving these statements. There is no evidence the accused was being
pressured or bombarded with inappropriate questions. As stated above, while the accused was
not permitted to leave the chief’s quarters area, there is no evidence he was constrained in any
way in that room. The accused was secured in the chief’s quarters for safety reasons - for his
and crew’s. There is no evidence this was done to coerce staternents out of the accused or to
violate his rights. There is no evidence that the accused has a low IQ or was unable to
understand what was going on in the chief’s quarters. The accused may have been under stress
and anxiety from the incident with LSS2 JJjjJ; however, there is no evidence before the Court
that his mental capabilities were so severely diminished that he did not know what he was doing
when he decided to make spontaneous statements in the chieP’s quarters. Simply put, even
considering that some of his statements came afier the questions trom the COB (discussed
above), there 15 no evidence of coercion from anyene following COB’s questions that would rise
to the level of the accused’s due process being violated to the point of his spontaneous statements
being considered involuntary. Colorado v. Connelly, 479 U.S. 157 {1986). Given the totality of
the circumstances in this case, the Court finds that the Government has met its burden to show by
a preponderance of the evidence that the accused’s statements were unsolicited, spontaneous,

voluntary, and without coercion.

¢ Statements referenced in the findinps of fact paragraph q.
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6. Ruling

The Defense’s motion to suppress (1) oral statements the accused made to CS1 |l
¢2) oral statements made to YNC [JJjj}; and (3) the spontaneous oral statements he made in
the chief's quarters on 30 July 2018 is DENIED.” The Defense’s motion to suppress lhe
accused’s statements made to the COB is GRANTED.

So ORDERED, this 19" day of July 2019,

CDR, JAGC, USN
Circuit Military Judge

7 This includes the statements in finding of fact paragraphs n, o, g, and dd.
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES RULING ON DEFENSE MOTION
TO DISMISS FOR LACK OF
V. SPEEDY TRIAL PURSUANT TO
SIXTH AMENDMENT, ARTICLE
MICAH J. BROWN 10, UCMJ, AND R.C.M. 707
CCCSN/E-3
U.S. NAVY 28 AUGUST 2019

1. Nature of Ruling.

The defense moves the Court, pursuant to Sixth Amendment, Article 10, UCM)J and
Rules for Court-Martial (R.C.M.) 707 to dismiss specifications 1 and 2 under charge { and the
sole specification undes charge Il thereunder due to alleped violations of the accused’s right to a
specdy trial. The government opposed the defense’s motions. Upon consideration of the
defense’s motions, the government’s responses, and the evidence and arguments presented by
counsel, the Court makes the following findings of fact and conclusions of law.

2, Findings of Fact.

a. The accused is charged with two specifications under Article 80, U.C.M.J.
(attempted premeditated murder, attempted unpremeditated murder) and a sole specification
under Article 128, U.C.M.]., (aggravated assault with intent to commit grievous bodily harm) for
allegedty stabbing LSS2 [Jj. with a knife.

b. On 30 July 2018, the accused allegedly stabbed LSS2 [JJJ with a knife during an

altercation onboard [
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c. On 30 July 2018, the Commanding Officer of ||| | [ NN
appointed MMNCS(SS) [ to secve as Preliminary Inguiry Officer (P10) to look

into the facts and circumstances surrounding the attack on LSS2 [

d.  On30July 2018, the PIO interviewed the following the members: ETVC[JJ,

Vs I e N - S
N £ I =TV N Cs A -nd MM W
]

€. On 31 July 2018, N (.ilcd into Cape Canaveral, FL for

approximately 1.5 hours. The Commanding Officer of the submarine ordered the accused into

pretrial confinement in the brig at NAS Jacksonvilie, FL.

f. On 31 July 2018, NCIS re-interviewed CS3 || NGB, cTvc D
v S =2 . |, -
ETV:IEEEE o I -o:ductcd a crime scene examination,

took photographand seized muitiple pieces of evidence. This evidence included knives and
clothing,.

8. On 1 August 2018, NCIS interviewed LSS2 [JJJJij and captured photographic
documentation of his wounds.

h. On 3 August 2018, LCOR | . coducted an initial review
hearing and determined that continued confinement of the accused was appropriate. The accused
waived his presence at the hearing.

i. On 3 August 2018, LT Davey G. Rowe, SN, represented the accused for the

limited purpose of the hearing. The accused waived his presence at the hearing,
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j On 9 August 2018, NCIS obtained search authorization for evidentiary items
seized on 31 July 2018 from the Commanding Officer of Naval Air Station Jacksonville, FL, to
include items turned over by the ||| GGG bt vcic not previously
opened or inventoried.

k. On 9 Augusi 2018, NCIS collected additional photographic documentation of
LSS2 I injuries.

L On 30 August 2018, the government preferred charges against the accused for
violation of Article 80 (attempted premeditated murder and attempted unpremeditated murder)

and Anrlicle 128 (aggravated assault with intent to commit grievous bodity harm),

m.  On 31 August 2018, NCIS interviewed PO2 ||| NG o2 D
ETN I cs S

n. On 5 September 2018, NCIS contacted and received incident reports involving the
accused from Baltimore County Police Department.

0. On 6 September 2018, NCIS submitted a request for Family Advocacy Program
{FAP) records.

p. On 7 September 2018, the government reached out to several members of Naval
Justice School Newport (NJS) to inquire about their availability to serve as a Preliminary
Heanng Officer (PHO).

q. On 10 September 2018, the government reached out to points of contact at NIS,
DILS, and the Reserve PHO unit in an atternpt to identify a PHO.,

r. On 11 September 2018, the government reached out to RLSQ NDW to ask for

assistance in finding a PHO and was referred back to the Reserve PHO unit.
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s. On 11 September 2018, NCIS interviewed CS 1 [ 2nd CSCE

:—i"

On 12 September 2018, NCIS made telephonic contact with ||| | [ NGTIG:.

u.  On 13 September 2018, NCIS interviewed HM | [ 20 Y™C R

e

On 14 September 2018, NCIS interviewed TM2 ||} and Cs3
]

w. On 17 September 2018, the government reached back out to NJS to ask for PHO
support again and received a positive response and received a phone cail from the PBO
tdentified on 21 September 2018.

X. On 18 September 2018, NCIS made telephonic contact with ||| GG

Y. On 19 September 2018, subsequent to an official request made by NCIS to HM1
I CIS received a series of medical records detailing the treatments provided by
HM! . o the accused.

Z. On 20 September 2018, NCIS interviewed the Chief of the Boat (COB) MCPO
I :d the Executive Officer of | L DR

]

aa.  On 24 September 2018, the Convening Authority appointed LCDR [l

I - < Preliminory Hearing Officer (PHO) for the Article 32 hearing to be

heid on 4 October 2018.

bb.  On 27 September 2018, LT Sahar Jooshani, the detailed defense counsel,

submitted a request for delay of the hearing until 29 November 2018 due to the “serious and
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complex nature of the offense.” Defense stated in request that such delay would be attributable to
the defense. The government endorsed the defense’s first motion for continuance.

cc, On | October 2018, the Convening Authority approved the defense’s request to
delay the Article 32 hearing until 29 November 2018, and attributed the entire length of the delay
to the defense.

dd.  On 4 October 2018, the period of excludable delay began.

ee.  On 7 November 2018, the defense submitted a request for a R.C.M. 706
examination board for the accused.

ft. On 13 November 2018, the Convening Authonity received both the defense’s
R.C.M. 706 request and the government’s endorsement of such reguest.

Eg.  On 15 November 2018, the Staff Judge Advocate (SJA) for the Convening
Authority, LT ||| . contect=< [ - the Behavioral Health at
the Naval Branch Health Clinic Groton to coordinate a R.C.M. 706 examination board scheduled
for the accused. On the same day, the SJA received a response directing her to send the request
to the Naval Health Clinic New England (NHCNE) legal department.

hh.  On [6 November 2018, the accused was placed into solitary confinement after an
alleged incident with in which the accused threw hot oatmeal and Vaseline at the face of another
inmate. The accused also allegedly tried to punch the inmate in the face. The accused was
scheduled to leave restrictive housing on 6 December 2018; however, he remained there until |
May 2019.

i. On 20 November 2018, the Convening Authority ordered and signed the request

for NHCNE to convene a R.C.M. 706 board. This order sent off the ||| | G

- until 26 November 2018 due to the LAN being down onboard the _
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I The LAN is the system that aliows the personnel on the ||| GGG

send email and document to people not on the submarine.

ji. On 21 November 2018, LT |l cmeiled the trial counsel and defense
counsel stating she and the command had been working with NHCNE to get the R.C.M. 706
examination board completed. This email responded to trial counsel’s email on 20 November
2018 asking the status of the request.

kk.  On 21 November 2018, the previously appointed defense counsel was replaced by
two new defense counsel. LT Robin Lee, one of the newly appointed defense counsels,
submitted a second request for a continuance of the Article 32 hearing, until 4 January 2019, due
to the “serious and complex nature of the allegations.” Defense stated in the request that such
delay would be attrbutable to the defense.

1L On 26 November 2018, the government endorsed the defense’s second request for
continuance.

mm. Or 26 November, LT i} emailed trial counsel to determine if the new
defense counsel had any follow up to the original R.C.M. 706 examination board request.

nn. On 27 November 2018, the trial counsel informed the new defense counsels of the
pending R.C.M. 706 examination board request and also informed the defense that ¢the SJA for
the Convening Authority had been in contract with the NHCNE regarding the request.

00, On 27 November 20 8, the Convening Authority approved the defense’s sccond
continuance request of the Article 32 to last from 29 November 2018 to 4 January 2019,

pp.  On 7 December 2018, the Convening Authority forwarded R.C. M. 706 order to
convene a board for the purpose of ascertaining the competency and mental responsibility of the

accused to the NHCNE,
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qq. On 10 December, the NHCNE informed the Convening Authority that the two
doctors qualified to convene the R.C.M. 706 board could not do so until 10-11 Japuary 2019.

IT. On 11 December 2018, the defense was notified that the R.C.M. 706 board could
not convene until 11 January 2019 and that the full report would not be completed until 18
January 2018.

55. On |1 December 2019, the defense submitted a third request for delay, asking that
that the Article 32 hearing be delayed untii the results of the R.C.M. 706 board were completed.
However, the defense asked that this delay be attnbutable to the government.

1. On (2 December 2018, the govemment endorsed the defense’s third request for a
continuance but requested that such delay be attributed to the defense.

uu.  On 28 December 2018, the Convening Authority approved the defense’s reguest
for a third delay that would last until the Article 32 hearing convened and attributed the delay o
the defense.

vv.  On l0and 11 January 2019, the R.C.M. 706 examination board was conducted
and lasted two days.

ww, On 19 January 2019, the results of the R.C. M. 706 examination board were sent to
the defense and govermment. The Jong form was sent to the defense, and the short form was sent
{o the government.

xx.  On 23 January 2019, the Article 32 hearing was held.

yy.  On 7 February 2019, the Preliminary Hearing Officer issued his report, which was

received by all parties.

APPELLATE EXHiBT 7~ AN 1
PAGE 7 ofF 27
APPr™MTh PAGE




zZZ. On 20 February 2019, the government proposed Trial Management Order (TMO)
dates to the defense including proposed trial dates for 10-14 June 2019, There is no evidence the
defense responded to these requested trial dates until 4 March 2019.

aaa.  On I March 2019, the govermment again proposed TMO dates to the defense,
including proposed trial dates for 10-14 June 2019,

bbb.  On 1 March 2019, the case was referred to this Court.

ccc.  On 4 March 2019, the defense proposed trial dates of 5-9 August 2019,

ddd. On 5 March 2019, charges were served on the accused.

eee, On 11 March 2019, the accused, though hts defense counsel LCDR Bryan Davis,
submitied a fourth request for delay. The continuance request was to this Court and sought a
delay of the arraignment from 12 March 2019 until 20 March 2019. This Court granted the
continuance, excluded the delay, and ordered the delay to be attributable to the defense.

fff.  On 12 Macch 2019, the government requested and the Court ordered an
arraignment for 20 Macch 2019,

ggg.  On 20 March 2019, the arraignment was held.

hhh.  On 22 March 2019, the government and defense sent a proposed TMO to the
court which included a 14 June 2019 39{a) session.

iii. On 26 March 20195, the court approved the TMO with the 39¢a) scheduled for 30
May 2019 due to the court being unavailable on the onginal proposed date of 14 June 2019,

1ii- On 26 Aprit 2019, the defense submitied a motion to continue the 30 May Article
19(a) session until 18 Junc 2019 due to command related activities. The command related
activities for LCDR Davis wete that RADML Crandall was visiting his office from 29 May to |

June and he wanted to be present. The Court was initially able to do the Article 39(a) session on
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18; however, because of docketing issues related to another case, the Court informed the parties
on 2 May it was unable to support that date.

kkk. On 6 May 2019, the defense asked for any dates prior to the date of the currently
scheduled Article 39(a) because after 18 June 2019 they did not have any availability until 8 July
2019, On 6 May 2019, the Court responded to the defense noting the Court was available on the
following dates for an Article 39(a) session: 13-14 May, 16-17 May, 23-24 May, 27 through 31
May (including the original date from the TMO}, 3-4 June, and 24 through 28 June.

11i. On 9 May 2019, the Court emailed the parties as no parties had responded to the
Court’s email.

mmm. On 10 May 2019, the defense requested 10-11 July 2019 as it was the “best option™
and for travel purposes. On 10 May 2019, the Court ordercd the Article 39(a} session for 11 July
2019. The Article 39(a} took place on 11 July 2019,

nnn.  On 26 June 2019, the defense submitted a request to the government to facilitate
their expert forensic psychologist consultant to meet with the accused on 15 July 2019,

00c. On 24 July 2019, the defense submitied a motion for a continuance of the trial that
was to begin on 5 August 2019, In its motion, the defense noted the defense counsel was not
available from 19 August to 5 September 2019.

ppp. On 26 July 2019, the Court received an affidavit from the defense from the
accused. This affidavit has been included as an attachment to this ruling and the facts contained
within the affidavit are determined to be findings of facts as to what the accused understands and
believes about the continuance. He does not oppose a continuance.

qgq- The govermnment did not oppose the continuance.
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rt.  The Court granted the motion for a continuance. Based on an agreement from
both parties, the Court has set a triaf date of 23 September 2019,

sss.  On 6 September 2018, the accused was moved into pretrial confinement at
Donald Wyatt Detention Facility (Wyatt).

tit. On 16 November 2018, the accused heated up a liquid mixture of oatmeal and
Vaseline, which he re-heated muliiple times, and then threw said hot oatmeal mixture onto the
face of another detainee and struck the detainee’s face with his fist.

uuu.  On 16 November 2018, because of the incident, the accused was placed in
administrative detention pending investigation because of the hot catmeal and Vaseline incident.

vvv., On 28 November 2018, Wyatt officials conducted a Disciplinary Report Hearing,
where the Hearing Officer found the accused guilty of “assault with fluids™ by “a preponderance
of the evidence.” The accused was adjudged sanctions, including disciplinary scgregation for a
period of 20 days, with 10 days suspended.

www. On 2 January 2019, the accused stated during the weekly restrictive housing
review that he had no issues with his housing situation of segregated confinement.

xxx. On 3 Janvary 2019, the defense submitted a request for redress, requesting the
Commanding Officer ||} GG 2thorize the transfer of the accused to the
nearest military facility from Wyatt,

yyy. On 9 January 2019, the accused staied during the weekly restrictive housing
review that he had no issues with his housing situation of segregated confinement.

zzz. On 15 January 2019, the accused’s reguest for redress was denied, stating there

was a “legitimate penological interest to control, preserve order, and prevent injury.”

apPELLATE ExhiBrT_ O
PAGE_| - of_ 27




aaaa. On both 16 and 23 January 2019, the accused stated during the weekly restrictive
housing review that he had no issue being confined in resirictive housing,

bbbb. On 30 January 2019, the accused failed to complete the requisite packet, and did
not begin the segregated confinement step down procedure that would get him out of segregated
confinement.

ccce.  On 6 February 2019, the Accused refused to complete the release packet and
refused to begin the segregated confinement step down procedure that would return him to
general population.

dddd. On 25 March 2019, the Article 138 Request for Relief was denied stating “a
failure by the Accuscd to comply with reintegration procedures and a failure to provide evidence
demonstrating that he is being deprived of henefits available by similarly-situated service
members serving pre-trial confinement in a military facility,”

eeee. On | May 2019, afier the Accused completed the release packet, he was
transferred back to general population. The accused continues to sleep at night in a private cell
in the restrictive housing section of Wyatt. He is entitled to go out into the general population
area during recreational time, which is typically 0900 to 2000 every day.

3.  Discussion and Conclusions of Law.

There are three primary sources of law relevant to this motion. First, the Sixth Amendment of
the U.S. Constitution provides that “the accused shall enjoy the right to a speedy and public
trial...” U.S. CONST. amend VI. Second, Article 10, WCMJ, requires that the government must
exercise reasonable diligence to bring fo trial an accused in pretrial confinement.! Article 10,

UCM), also provides “whenever any person subject this chapter is placed in arrest or

' United Stotes v Kossman, 38 M.J. 258 (C.M.A. [993).
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confinement prior to trial, immediate steps shall be taken to inform him of the specific wrong of
which he is accused and to try him or to dismiss the charges and release him.,” Third, R.C.M.
707 requires that an accused be brought to trial within 120 days after the earlier of either: 1)
preferral of charges or 2) the imposition of restraint under R.C.M 304(a){2}-(4).

A. Sixth Amendment.

Under the Sixth Amendment, the accused’s constitutional right to a speedy trial is triggered
upon preferral of charges or the imposition of pretrial restraint.® This speedy trial guarantee
cannot be established by any inflexible rule, but it can only be determined on an ad hoc
balancing by the military judge.’ The Sixth Amendment right to a speedy trial requires the
application of a balancing test between: 1) the length of the delay; 2) the reason {or the delay; 3)
the asscrtion of the speedy trial right; and 4) prejudice to the accused.* “None of the four factors
are either a necessary or sufficient condition to the finding of a deprivation of the right of speedy
trial. Rather, they are related factors and must be considered together with such other
circumstances as may be relevant,”?

1. Length of Delay:
The first factor under the Barker analysis is to some extent a triggering mechanism. ®
"{U]nless there is a period of delay that appears, on its face, to be unreasonable under the
circumstances, ‘there is no necessity for inquiry into the other factors that go into the balance.””’

The length of delay that will provoke such an inquiry is necessarily dependent upon the peculiar

2 United States v Dunylo, 73 M.J. 183 (C.ALAF. 2013).

Y Barker v, Wingo, 407 U.S. 514 (1972),

rd.

Y 1.

" United States v. Cossio, 64 M.J. 254, 257 (C A.AF._2007) (quoting United States v. Smith, 94 F 3d 204, 208-09
(6% Cir. 1996).

T United States v, Merritz, 72 M.). 483, 489 (C.A.AF. 201 3).
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circumstances of the case, and the delay that can be tolerated for an ordinary street crime is
considerably less than for a serious complex conspiracy charge.®

In this case, the accused’s R.C.M. 707 120 day clock began on 31 July 2018 - the day
after he was put on restriction tantamount to confinement onboard the ||| GG
- The accused was arraigned on 20 March 2019, The time between those two dates is 233
days, as calculated under R.C.M. 707 120-day clock. However, the defcnse requested three
different delays leading up to the Article 32 hearing, and another delay following the Article 32
hearing, which the Convening Authority and this Court properly calculated as time of excludable
delay attributable to the defense. The amount of time of excludable delay equaled 120 days total.
Therefore, in subtracting 121 days from the total 233 days, the total amount of time attributed to
the governiment is 113 days. Such time is accepiable. The povernment is within the time
prascribed under R.C.M. 707 in this case.”

In their argument to the Court, the defense argued that the government “made conscious
decistons to drag its feet.” The Court finds the government has provided sufficient evidence to
show otherwise. Evidence shows the government was active in conducting interviews, collecting
evidence, submitting requests for medical records, requesting a PHQ, preferring charges, and in
scheduling the R.C.M. 706 examination board with the Convening Authority and the legal
department of NHCNE. Particularly, logistics in scheduling a R.C.M. 706 examination board
with the requisite medical professionals can be challenging and time consuming, but in this case,
the government exhibited reasonable diligence in geiting the R.C.M. 706 examination board

done.

! Barker,407 U.§. a1 531.
? See Cowrt’s ruling in regard to R.C.M. 707 belaw.
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Additionaily, the length of delay was never shortened by the defense’s press to get to
trial. The defense never asserted their right fo a speedy trial. On the contrary, continuous defense
requests for delay have extended this case for things such as defense preparation, travel, and a
command event. This factor weighs strongly in favor af the government.

2. Reason for Delay:
The main factors to consider under this prong are the seriousness of the case and the delay
attributable to the defense,

Given the seriousness of the offense, the complexity of the investigative tasks associated
with premeditated and unpremeditated attempted murder cascs onboard an underway underwater
submarine, along with the logistical challenges of seheduling a R.C.M. 706 examination board,
the Court concludes the reason for the delay was reasonabie. Here, the government followed the
necessary steps in pushing the case forward and scheduling a R.C.M. 706 examination board
with the required medicals professionals at NHCNE. There is no evidence the government
intentionally delayed the case at any point. This factor weighs in favor of the government.

Repgarding the delay attributable to the defense, the povernment initially proposed the
scheduling of the Article 32 hearing for 4 October 2018. The original detailed defense counsel,
LT Sahar Jooshani, requested the first delay in the Anticle 32 hearing on 27 September 2018,
until 29 November 2018, due to the “serious and complex nature of the offense.” The defense
stated in the request that such delay would be attributable fo the defense and the request was
approved by the Convening Authority on 3 October 2018. The period of excludable delay began
on 4 October 2018. On 7 November 2018, the defense submitted a request for a R.C.M. 706
examination board for the accused. On 21 November 2018, previously appointed defense counsel

were replaced by two new defense counse!. On the same day and before the first delay had
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expired, newly appointed defense counse] submitted a second request for delay of the Article 32
hearing, this time until 4 January 2019, again due to the “serious and complex nature of the
offense.” The defense again stated in the request that such delay would be attributable to the
defense.

On 11 December 2018, the defense submitted a third request for delay, in asking that the
Article 32 hearing be delayed until after the results of the R.C.M. 706 examination board were
completed. The defense requested the delay be attributable to the government, but the Convening
Authority disagreed and attributed such delay to the defense. On 11 March 2019, the defense was
again replaced by new counsel and submitted a fourth request for delay secking a delay in the
arraignment, from 12 March 2019 until 20 March 2019. The Court granted this request and
excluded the time, with the delay attributable to the defense. On 26 Apnl 2019, the defense
requested a fifth request for delay to continue the 30 May Article 39(a) session until 11 July
2018. The Court granted this request and attributed the delay to the defense.

On July 24, the defense Aled another motion for a continsance. On 26 July 2019, the
accused, through an affidavit, stated he desired the continuance and belicved that it was in his
best interest. The defense agreed to reschedule the trial start date to 23 September 2019. The
almost seven week in delay for the start of the accused’s trial is attributed to the defense’s
request for a continuance — also based in part on the availability of the defense counsels’
schedule.

The reasons for delay in this case were due in large part to the defense’s numerous
requests for delay throughout the entire life of this case. The government’s delay in not
scheduling the R.C.M. 706 board unti! 11 January 2019 and not having the results ready until 18

January 2019 were less than ideal, however, the govermment’s actions as whole in regard to the
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R.C.M. 706 examination board were reasonabie. The government’s (trial counsel, SIA, and
Convening Authority} active communications with legal departinent of NHCNE in scheduling
the R.C.M. 706 board, which the defense requested, demonstrated they acted with reasonable
ditigence. This is even more reasonable given LAN was down on the ||| NEGTTNNGEGEGE
[ during some of this time while they were underway. The Court finds the defense holds the
majority of the responsibility for delay in this case. This factor weighs in favor of the
government.

3. Assertion of the right to a speedy trial:

[n this case, the accused never demanded a specdy trial. According to Barker, the
accused’s failure to assert a speedy trial is indeed one of the factors to be considered into this
balancing test, but also noted that the more serious the deprivation, the more likely a defendant is
to complain.'® The accused’s assertion of his speedy tria! right is strong evidentiary weight in
determining whether the accused is being deprived of the right.'" Barker emphasized that the
accused's failure to assert the right to a speedy trial will make it difficult for the accused to prove
that ke was denied a speedy trial. 1?

In this case, the accused never demanded a speedy trial. Such failure to assert this right is
strong evidentiary weight that the accused was not deprived of his right under the Sixth
Amendment. In fact, the opposite is true in this case. [nstead of asserting their speedy trial
rights, the defense has requested numerous delays both pre and post arraignment. This factor

weighs strongly in favor of the government.

4, Prejudice to the accused:

1% rd
N fed at 531-532,
B fd at 532,
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In analyzing this factor, three interests are involved: (1) to prevent oppressive pretrial
incarceration, (2} to minimize anxiety and concem of the accused, and (3), most importantly, to
limit the possibility that the defense will be impaired. Although the accused undoubtedly
experienced some level of anxiety and concem after being held in restrictive housing for a total
of 166 days, such anxiety or conditions do not rise to the level of implicating the constitutional
rights of the accused. The accused was placed in restrictive housing on 16 November 2018 afier
he intentionaily threw hot oatmeal and Vaseline in the face of another inmate. Afier he served
his 20 days in restrictive housing for this incident, he remained in restrictive housing until i May
2019 because he did not complete steps he needed to get out and the inmate he had assaulted had
threatened him (also putting him in & protective housing status). The accused’s personal and
professional prejudice, i}, and concem from his duration of time in restrictive housing was
due in large part to his own actions. While restrictive housing for 166 days was clearly
challenging for the accused, the conditions of pretrial incarceration were by not oppressive
within the meaning of the Sixth Amendment and Barker. The accused being deprived of
significant time with his family, his ability to advance as a sailor, and his freedom are all a result
of pre-trial confinement status and his actions while in pre-trial confinement, not because the
government has not exercise reasonable diligence in this case or in any way deprived him of a
speedy trtal. In fact, for the most recent request for a continuance, the accused has stated he
believes it is in his interest for there to be delay in this case.

Lastly, and most importantly, there is no evidence that the accused’s defense has been
materially impaired by his 166 days in restrictive housing. There has been no evidence presented
that the accused had his pretrial preparations for his trial impaired by being in restrictive housing

or that he had any issues communicating with his defense counsels during this time. He has had
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fexis nexis access the entire time he has been in pre-tnal confinement. While the defense cites to
the 166 days the accused spent in restrictive housing as evidence that the accused’s Sixth
Amendment rights were violated, such prejudice is minimal at most. This factor also weighs
heavily in favor of the government.

The defense motion to dismiss pursuant to the Sixth Amendment is DENIED.

B. Article 10, UCMJ.

Under Article 10, UCMI, once an appeliant is placed in pretrial confinement the
Government is required to exercise “reasonable diligence” in bringing the accused to trial,!?
“The touch stone...is not constant motion, but reasonable diligence in bringing the charges to
trial. Brief periods of inactivity in an otherwise active prosecution are not unreasonable or
oppressive.”' Although the Barker v. Wingo factors are considered in assessing a speedy trial
violation under Article 10, Article 10 i1s more exacting than the Sixth Amendment standard.
Under Article 10, UCMJ, Mililary couris have noted that “the touchstone for measurement of
compliance [with Articie 10]...is not constant motion, but reasonable ditigence in bnnging the
charges to irial.”'* Moreover, “brief periods of inactivity in an otherwise active prosecution are
not unreasonable or oppressive.”'®

Despite the more exacting standard applicable to Article 10, the Court, in applying the same
analysis and rationale used under its Sixth Amendment decision above, reaches the conclusion

that the government exercised reasonable diligence in bringing the charges fo trial.!” Despite

there being brief periods of isolated inactivity, in iis totality, given the complex nature of the

3 United States v. Kossman, 38 M.J. 258, 262 (C.M_A. 1993).

B,

'3 United States v. Tibbs, 35 CM.A 322, 325 {C M A. 1965) (citations omitted).

1

!" See the Court's rationale under the Sixth Amendment analysis of this ruling in addition to the rationale provided
under this section as to why the Court finds the government exercised reasonable diligence in bringing the accused’s
case to trial in compliance with Aricle 10, UCMJ,
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investigation and evidence, the seriousness of charges, the delays requested by the defense, and
the logistical issues that surround a R.CM. 706 examination board, the Court finds that the
govermnment’s investigation and prosecution of the case demonstrated reasonable diligence.
There was some minor delay in the R.C.M. 706 examination board process; however, put simply,
that process does take time. In this case, the time that it took for the trial counsel, defense
counsel, $IAs, Convening Authority, and NHCNE to request, coordinate, and complete the steps
associated with the R.C.M. 706 examination board was not unreasonable. All parties were well
aware of the accused pre-trial confinement status and the need to conduct associated tasks
expeditiously. They did so in this case. The Court also notes, again, there were numerous
requests for delay by the defense in this case, including the Iast request which the accused
believe was in his interest. In this case, the defense requesls for delay have occurred at all stages
of the trial. Despite these requests, the government continued to expeditiously process the
accused’s case at all stages of the case.
The defense claim made under Article 10, UCMJ is DENIED.

C. R.C.M. 707

R.C.M. 707(a) provides for a 120-day speedy trial rule requiring the government to bring the
accused to trial within 120 days. The inception of the {20-day period is on the earlier date of
preferral of charges or imposition of restraint under R.C.M. 304(a)(2)-(4}. R.C.M. 707(b)(1}
defines “brought to trial” as the day of the arraignment. Thus, the duty imposed on the
government by R.C.M. 707 is to arraign an accused within 120 days of preferral of charges or
imposition of restraint under R.C.M. 304(a)(2)-{4) or face dismissal of the charges. Per R.C.M.
707(b)(1), the date on which pretrial restraint is imposed under R.C.M. 304(a}{2)~{4) does not

count for the purposes of the 120-day clock.
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The rule allows authorized personnel to approve delays, and therefore “exclude” time from
the 120-day clock. '® Prior to referral, any request for pretriai delay must be submitted to either
the convening authority, the Article 32 officer (if the convening authority has properly delegated
delay authority), or *if authonzed under regulations prescribed by the Secretary concerned, to the
military judge for resotution.'® After referral, only a military judge can approve any pretrial
delay.?® All pretrial delays approved by the convening authority are excludable so long as
approving them was not an abuse of the convening authority’s discretion. It does not matter
which party is responsible.®' The decision to approve or disapprove a delay is reviewed for an
abuse of discretion.? There must be “good cause” for the delay and the length of the time
requested must be “reasonable” based on the facts and circumstances of each case.?* “[I]n the
absence of an abuse of discretion by the officer granting the delay, there is no violation of
R.C.M. 707.7%

In this case, the R.C.M. 707 question before the Court is whether or not the Convening
Authority abused its discretion by approving the delay requested by the defense, and whether or
not “good cause” existed for such delay, and if the length of delay was “reasonable” under the
circumstances. The Court finds that the accused’s 120-day R.C.M. clock began on 31 July 2018,
when the accused entered into pretrial confinement. The date in which the accused was restricted
from leaving the chief’s mess and placed on around the clock watch by various senior

servicemembers qualifies as restriction tantamount to confinement, but does not count towards

ERC.M. TO(c)

I* R .C.M. 707(c)(1); United Statos v. Lazauskas, 62 M.J. 39, 4142 {C.A.A_F. 2005).
o CM. T 1)

I United States v Dies, 45 MJ. 376, 377-78 (C.A.AF. 1996).

2 Lu-auskas, 62 M.), at 44,

B3 United States v. Thompson, 46 M.J. 472, 475 (C.A.A.F. 1997).

¥ Lazauskas, 62 M1, at 41,
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the 120-day clock.”” However, the day of the accused’s arraignment on 20 March 2019 does
count towards the 120-day clock.?® Therefore, the time from 31 July 2018 to the accused’s
arraignment on 20 March 2019 spans a total of 233 days. However, of the total 233 days, 120 of
those days are excludable from the R.C.M. 120-day clock period.”” Therefore, in subtracting the
121 days excludabie from the R.C.M. 120-day clock, that leaves u total span of 113 days
between when the accused’s R.C.M. clock started on 31 July 2018 confinement and when the
accused was arraigned on 20 March 2019. Such time is acceptable under the R.C.M. 120-day
rule, and therefore the Court finds no R.C. M. 707{a) violation.

The Courl also finds that such 121 days were properly excluded from the R.C.M. 120-
day clock because the Convening Authority did not abuse its discretion in approving such
excludable delay under R.C.M. 707{c), that *good cause” existed for the such delay, and that the
tength of the delay was in fact “‘reasonable” based on the circumstances of the case. The defense
requested the initial delay to begin on 4 October 2018 due to the “serious and complex nature of
the offense, which was approved by the Convening Authority.” During that delay, on 7
November 2018, the defense requested a R.C.M. 706 examination board to evaluate the mental
heaith of the accused. The defense argues that the government then ‘dragged its feet” by not
officially scheduling the R.C.M. 706 examination board with the legal department of the
NHCNE until 7 December 2018. On 10 December 2018, the NHCNE legal department informed
the Convening Authority that the two doctors quatified to conduct the R.C.M. 706 board could
not do so until 10-11 Janvary 2019, and that their report would not be ready to be sent in until 18

January 2019. Subsequently, this prompted the defense to request a third delay so that the Article

*3 United States v. Schuber, 70 M.J. 181, 187 (C.A.A.F. 2011); R.C.M. 707(b){1).
¥ R.C.M. TOT(BY(1).
TR.CM. T07c).
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32 hearing could be delayed until after the completion of the R.C.M. 706 examination board.
Unlike the two previous requests for delay, the defense asked that such delay be atiributed to the
government because of the govemment's delay in scheduling the R.C.M. 706 board evaluation
from when it was originally requested on 7 November 2018. Despite the delay from 7
November 2018 until 7 December 2018, the govermment has provided evidence that shows good
cause for such delay that was reasonabie in scheduling the R.C.M. 706 board. On 13 November
2018, the government endorsed the defense’s request for a R.C.M. 706 board and forwarded it to
the Convening Authority. On 15 November 2018, the SJA for the Convening Authority
contacted ||} for Behavioral Health at the Naval Branch Health Clinic Groton
about acquining a R.C.M. 706 evaluation for the accused. On the same day, the SJA received a
response directing her to send the R.C.M. 706 request through the legal department of the
NHCNE. Five days {ater, on 20 November 2018, the Convening Authority ordered the requested
the R.C.M. 706 board; however, this order was not forwarded off the ||| GGG
I until 26 November 2018 due LAN being down onboard. On 27 November 2018, the
government informed the newly appointed defense counsel of the R.C.M. 706 evaluation
requestcd by previous defense counsel. They also informed defense that the SJA of the
Convening Authority has already been in contact with the NHCNE regarding the scheduling of
the R.C.M. 706 board. On 7 December 2018, the Convening Authority forwarded the order of
the official R.C.M. 706 request to the lepal department of NHCNE.

The evidence of the continuous communication between the government, the defense
counsel, the Convening Authority, and the Convening Authority’s SJA with the NHCNE in
scheduling the R.C.M. 706 board, especially given the logistics associated with a R.C.M. 706

examination board, indicates good cause for the delay and that the government did not “drag its
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feet.” Other evidence such as the LAN being temporarily down onboard the ||| [ ENGTTNGN
-and the defense switching counsels during the case also constitute good cause for the
delay from 7 November 2018 to 7 December 2018. It was reasonable for the trial counsel and
the SJA to notify the new defense counsel and to see if they had any follow up about the R.C.M.
706 request on 27 November 2018 before forwarding the actual request to NHCNE. The delay
was reasonable under the circumstances for all of the aforementioned reasons.

Good cause existed for the delay in scheduling the R.C.M. 706 examination board by the
govemment under the circumstances in this case. The Court finds the Convening Authority did
not abuse its discretion in excluding all 121 days from the R.C.M. 120-day clock. As a result,
R.C.M. 707 is satisfied in this case because the accused’s R.C.M. 120-day clock stopped on day
113.

The defense claim made under R.C.M. 707 is DENIED.
4. Ruling:

The defense’s motions to dismiss under (1) the Sixth Amendment; (2) Article 10, UCM]J:
and (3} R.C.M. 707 are DENIED.

So ORDERED, this 28" day of August2019.

Circuit Military Judge
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NORTHERN JUDICIAL CIRCUIT
UNITED STATES NAVY-MARINE CORPS TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
ORDER

CSSSN MICAH 1. BROWN, USN 2/20/2020

In light of the government's motion requesting an order from the Court regarding any

further requested defense continuances, the Court issues the below order.

1.

Findings of Fact

On 3 December 2019, the accused elected to go pro se. After discussing this thoroughly with
the Court, the Court allowed the accused to waive representation by counse} under R.C.M.
506(d). The accused specifically requested that LCDR Williams and LCDR Davis, his
detailed defense counsel, continue to assist him at his court-martial. He also specifically
requested they both remain at counsel table. The Court granted this request. The Court re-
iterated multipie times to the accused that he had the ability to consult with LCDR Williams
and LCDR Davis even though he had chosen to represent himself at this court-martial.
Specifically, the Court told the accused to consult with the two of them regarding the
availability and the employment of the defense’s previously appointed expert, || | GG

Since 3 December 2019, both LCDR Williams and LCDR Davis have been present at
counsel table to assist the accused at all UCMJ Article 39(a) sessions in this matter. The
Court has included both counsel on all correspondences between the Court and the accused.

On 27 December 2019, LCDR Davis emailed the Court seeking to clarfy expectations of the
Court in regarding his and LCDR Williams’s representation of the accused. The Court
interpreted this email to mean LCDR Williams and LCDR Davis had concern with the Court
continuing to refer to them as “detailed defense counsei” in email correspondence and on the
record,

On 13 January 2020, to ensure that the record was clear that the Court did not consider
LCDR Williams or LCDR Davis to be in the same status as detailed defense counse! whose
client had not elected pro se representation, the Court stated on the record once again that the
accused elected to waive counsel representation under R.C.M. 506(d). The Court also again
noted, after personally observing the accused in Court, that this waiver was voluntary and
that the accused was mentally competent to represent himself. The Court stated that LCDR
Williams and LCDR Davis would continue to remain at counsel table to assist the accused in
his pro se representation.
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5. On 1} February 2020, the Court advised the parties it wouid be referring to LCDR Davis and
LCDR Williams as standby counsel to avoid any confusion regarding their status now or
before a potential members panel in the future. This clarification was also intended to
delineate that the roles of standby counsel were different than that of detailed defense counsel
as referred to 1n R.C.M 506(d).

6. While the accused did waive representation under R.C.M. 506(d), LCDR Williams and
LCDR Davis were never excused under R.C.M. 305. In fact, the Court has ordered them to
be standby counsel and sit at counse! table with the accused - al! of which were requested by
the accused.

Court Order

The Court has determined it is necessary to further define the roles of standby counsel in this
court-martial.

1. Order. This Court orders the following:

The Court recognizes the right of the accused to waive the representation by counsel and
conduct his defense under R.C.M. 506(d), which he has done. The Court has appointed LCDR
Williams and LCDR Davis as standby counsel. The Court, in its broad supervisory powers, has

equally broad discretion to guide what, if any, assistance standby counsel may provide to an
accused conducting his own defense.’

The Court sets out the following guidelines as to the function of standby counsel in this
case:

1. To assist and consult with the accused before, during, and afier court proceedings and
during court recesses regarding case strategy and case preparation. This includes but
is not limited to voir dire, opening/closing statement/argument, witness examination,
case law research, case investigations, motions, sentencing, and any other needed
advice for his court-martial;

2. To sit with the accused at counsel table and provide “elbow advice™ directly to the
accused during court proceedings;

3. To facilitate receipt of filings and other communications delivered to counsel,

4. To serve as an intermediary between trial counsel and the accused — this includes any
pre-trial agreements negotiations or communications; and

5. To actively provide attorney’s best advice on the accused’s case while permitting the
accused to make the final decisions on all matters, including strategic and tactical
matters relating to the conduct of the case.?

! United States v. Lawrence, 161 F.3d 250, 254 (4% Circuit 1998).

? See American Bar Association (ABA}) Siandard 4-5.3 Obligations of Stand-By Counsel. APPELLATE EXHIBIT Cily
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Furthermore, while the standby counsel should be assisting the pro se accused in this case, the
Court, as the trial military judge, will ensure that the accused is permitted to make the final

decisions on all matters, including strategic and tactical matters relating to the conduct of the
3
case,

As the accused has already been advised, CSSSN Brown will be expected to follow the
technical ruies of the rules for couris-martial {(R.C.M.} and the military rules of evidence
(M.R.E.}. He will receive no special considerations because of his lack of legal ability and legal
training. The standby counsel are to assist the accused as he represents himself at his court-
martial, to include helping him conform to these rules; however, the accused will be responsible
for representing himself during sessions of the court-martial.* This will ensure court proceedings
will remain organized, coherent, and orderly and the accused can speak with one voice.’

Should the accused ultimately desire to have the standby counsel perform any other
function - to include having standby counse! represent him during the court-martial, the accused
shall inform the Court of his desires before standby counsel performs any functions during his
court-martial. If the accused does raise this issue to the Court, the Court will then determine
whether to authonze the requested function or representation. This Court, not the counsels’

commands, will grant or deny any request from the accused to have standby counsel represent
him at this court-martial.

So ORDERED, this 20th day of February, 2020.

CDR, JAGC, USN
Military Judge

3 See American Bar Association {ABA) Standard 6-3.7 Obligations of Siand-By Counsel.

4 This includes all communications with the Court while on the record and the presentation of his case during the
trial, including but net limited to: motions, voir dire, opening statement, objections, cross-examinations, direct
examinations, presentation of physical evidence and closing argument.

5 See M.R.E. 611 and United States v. Root, 225 F.Supp.3d 394, 403 (2016 U.S. Dist. LEXIS 188467).
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NORTHERN JUDICIAL CIRCUIT
UNITED STATES NAVY-MARINE CORPS TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
CONTINUANCE ORDER

CSSSN MICAH J. BROWN, USN 47772020

1. Statemecnt of the Case,

The accused requested the Court to continue his case in light of the COVID-19 and the travel
restrictions that have accompanied this worldwide pandemic. In addition, the accused also asked

for a continuance because one of his expert witnesses was not available for the docketed trial
starl date of 23 March 2020.

2. Issue

Should the Court grant the defense’s request for a continuance in light of the COVID-19
pandemic and the availability of their expert witness?

Findings of Fact

In reaching its findings and conclusions, the Court considered the record of proceedings in
this case to date, the attached enclosures, and the most recent information available from the

Centers for Disease Conirol and Prevention (CDC).! The Court makes the following findings of
fact:

1. On 3 December 2019, the accused elected fo go pro se. Afier discussing this thoroughly with
the Court, the Court allowed the accused to waive representation by counsel under R.C.M.
506(d). The accused specifically requested that LCDR Williams and LCDR Davis, his
detailed defense counsel, continue to assist him at his court-martial. He also specifically
requested they both remain at counsel table. The Court granted this request. The Court re-
iterated multiple times to the accused that he had the ability to consult with LCDR Williams
and LCDR Davis even though he had chosen to represent himself at this court-martial,
Specificaily, the Court told the accused to consult with the two of them regarding the
availability and the employment of the defense’s previously appointed expert, [

2. Since 3 December 2019, both LCDR Williams and LCDR Davis have been present at
counsel tabie to assist the accused at all UCMJ Article 39(a) sessions in this matter. The
Court has included both counsel on gll correspondences between the Court and the accused.

APPELLATE EXHIBIT_COL LT
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3. On 11 February 2020, the Court advised the parties it would be referring to LCDR Davis and
LCDR Williams as standby counsel to avoid any confusion regarding their status now or
before a potential members panel in the future. Whiie the accused did waive representation
under R.C.M. 506{(d), LCDR Williams and LCDR Davis were never excused under R.C.M,
505, In fact, the Court has ordered them to he standby counsel and sit at counsel table with
the accused — all of which were requested hy the accused. The Court issued an order further
detailing the standby counsels’ roles on 20 February 2020.

4. A novel form of the coronavirus, and the disease it causes (COVID-19), began sweeping the
giobe in January 2020.> COVID-19 is a respiratory disease that exhibits flu-like symptoms.
While experts are still leaming more about the disease, initial estimates are that it causes
serious illness in approximately 16 percent of those infected. Dr. Anthony Fauci, director of
the National Institute of Allergy and Infectious Diseases, testified on 11 March 2020 that
COVID-19 has a death rate roughly 10 times that of the seasonal flu.?

5. On 20 February 2020, Italy identified an outbreak of COVID-19, which spread rapidly.*

6. On 6 March 2020, the Court became aware of a FRAGO issued from NORTHCOM that
required any servicemember traveling to the United States from certain averseas locations
would be required to self-quarantine themselves for 14 days upon the arrival in the United
States due to COVID-19.* This included ltaly, which is where LCDR Davis, standby
counsel, is currently stationed.

7. On 9 March 2020, Italian Prime Minister Giuseppe Conte ordered a nationwide lockdown in
Italy, effectively shutting most Italians inside their homes. DoD leaders in Italy have directed
that U.S. personnel must comply with mast portions of the lockdown order.® On 11 March
2020, the World Health Organization (WHO} declared COVID-19 to be a global pandemic.’

8. On 13 March 2020, the Deputy Secretary of Defense issued a stop movement order effective
16 March 2020 to 11 May 2020.® This order prevents travel for all Department of Defense
(DoD) military personnel, unless their “iravel is: {1) determined to be mission-essential; (2)
necessary for humanitarian reasons; or {3) warranted due to extreme hardship.” The approval
authority for exceptions to the stop movement order can be delegated down to the first Flag
or General Officer in the traveler’s chain of command. Any travel under an approved

* See generally Coronavirus Disease 2019 (COVID-19), NATIONAL INSTITUTES OF HEALTH (2020),
https:/www.nih.gov/health-information/coronavirus (last visited Mar 17, 2020).

3 Joseph Guzman, CORONAVIRUS 10 TIMES MORE LETHAL THAN SEASONAL FLU, TOP HEALTH
OFFICIAL SAYS, THE HILL (2020}, htips://thehill.com/changing-america/well-being/prevention-cures487086-
coronavirus-10-times-more-lethalthan-seasonal,

 Mélissa Godin, ITALY REPORTS 17 COVID-19 CASES, CLUSTER QUADRUPLES IN | DAY TIME (2020),
hitps://tume.com/578866 Vvitaly-coronavirus-cases! {last visited Mar 16, 2020),

3 See attached FRAGO.

& Cammander Naval Forces Europe, Fragmentary Order 004 Directing Response to Ouibreak of COVID-I9 Within
the CNE.CNA/CSF AOR, Mar 14, 2020).

? Coronavirus disease 2019 (COVID-19) Situation Report - 51, WORLD HEALTH ORGANIZATION (Mar 11,
20200, Included as enclosure (11).

8 See attached Stop Mavement Order. APPELLATE EXHIBIT Cy{\)(‘ ]
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10.

11.

12.

13.

exception must still comply with the DoD’s Guidance for Personnel Traveling During the
Novel Coronavirus Outbreak,”

On 19 March 2020, U.S. Fleet Forces directed all Navy Installations to set HPCON C
MINUS.!® The message directed the cancellation of unit and installation sponsored events;
instrucied personnel to avoid large public gatherings and practice social distancing; and
maximized the use of telework, Installation leadership was directed to be prepared to

consider declaring a public health emergency and limit access to the installation for non-
essential personnel.

On 13 March 2020, through standby counsel {via e-mail to the Court), the accused requested
a continuance of the trial. Trial was scheduled to begin on 23 March 2020. The accused
acknowledged this could result in a several month continuance.!! The accused’s reasons
behind his request for a continuance included: one of his standby counsel {LCDR Davis)
cannot be physically present for the trial, as scheduled, due to the COVID-19 travel
restrictions placed upon servicemembers in Italy; that the absence of LCDR Davis would
result in a fundamentally unfair trial which would not comport with his due process rights;
and a defense expen, . is unavailable for trial. The accused further stated [JJjj
I is 2 forensic pathologist and is expected to provide testimony which wiil counter
testimony by the Government's expert, ] on the elements of specific intent and
grievous bodily harm. The accused’s defense relies heavily on the expert opinions of[Jjj

B As such, any trial for which |l is not produced would violate SN Brown's
constitutionai rights to due process under the Constitution

The government opposed this continuance, acknowledging COVID-19, LCDR Davis’
inability to travel to be physically present for the trial, and that [ Bl] would not be
availabie. [} had unknowingly scheduled himself for another trial during the
timeframe of the accused’s trial. [JJJlf had been approved as a defense expert witness
by the convening authority. Neither the trial counsel, the accused, nor the standby counsel
had been in contact with [l for several months. The government also informed the
Court that at least seven witnesses would only be available for the first few days of trial and
would then be unavailable due to an unforeseen deployment onboard the ||| | NEGTGEG.

On 13 March 2020, the Court, via email, granted the accused’s request for a continuance. 2
On 24 March 2020, the government informed the Court they had had spoken to the defense

team and that they were available either the 3-21 August or 10-28 August 2020, The
government informed the Court they were also available the last week of July.!?

9 See attached order.
1 See attached order,
il See attached emails.
12 See attached email.

I3 See attached emails,
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14. On 25 March 2020, the government informed the Court the defense did not agree to the first
two weeks of trial if witnesses wouid not be available the third week of August.'

15. On 27 March 2020, the Court received a docketing request from the government. The Court
adopts the number 2 and 3 paragraph of this request as findings of fact.

16. On 27 March 2020, the Court docketed the trial from 3-16 August 2020. The Court also
stated it would consider starting the voir dire process on 31 July 2020.'

Summary of the Law

Article 40 of the UCM!J and Rule of Courts-Martial (RCM) 906 vest the military judge
with the power to grant continuances. The rule’s discussion explains that “{tjhe military judge
should, upon a showing of reasonable cause, grant a continuance for as long and as often as is just.”
Id. The Court of Appeals for the Armed Forces (C.A.A.F.) laid out the factors military judges
should consider in deciding whether or not to grant continuances.'® Those factors include
“surprise, nature of any evidence involved, timeliness of the request, substitute testimony or
evidence, availability of witness or evidence requested, length of continuance, prejudice to
opponent, moving party received any prior continuances, good faith of moving party, use of
reasonable diligence by moving party, possible impact on verdict, and prior notice.”!” While RCM
804 allows for some remote hearings, it generally requires that a defense counsef be present with
his or her client duning the proceedings. Further, RCM 703 and the Confrontation Clause require
the production of in-person witnesses for trial. The military judge may also order witnesses to
appear in-person for motions hearings. '8

Conclusions of Law

The Court finds that the availability of standby counsel, witnesses (including a defense
expert witness), COVID-19 outbreaks, the subsequent internationally-mandated travel restrictions,
and DoD/DoN directives and guidelines, provide good cause to continue the trial. Specifically,
COVID-19 has proven to be a rapidly spreading disease. COVID-19 itself, the correlating travel
restrictions, and the DoD/DoN guidelines and mandates, significantly impact the ability of the
Court to conduct an adequate hearing. Also, the standby counsels’ (located in San Diego, CA and
Naples, Italy) ability to travel to assist the accused in his pro se representaiion or vise-versa, and
other social distancing requirements has the potential to significantly impact due process and
interfere with the accused’s ability to adequately represent himself. Furthermore, forcing staff,
members, and witnesses to complete a hearing before the expiration of the DoD travel restrictions
and other DoD and DoN mandates also risks exposing the individuals at issue and their close
contacts to a disease believed to have 10 times the lethality of the seasonal flu. Finally, moving
forward with the case during the existing public health crisis would create a nearly insurmountable
logistical and coordination burden for the government. There is no evidence, nor has any been
alleged, that the accused will be prejudiced by this continuance. In fact, the continuance was
requested by the accused. In balancing all of the factors above, the Court finds that granting a
continuance of all trial dates and milestones is not only just, but prudent. Accordingly, the
defense’s motion to continue all hearings and remaining trial milestones in this the case is

19 See attached emails.

¥ See attached email,

1 United Stares v. Miller, 47 M.J. 352, 358 (C.A.AF. 1997).
g

** See RCM 703, RCM 804, APPELLATE ExHiBir_C XX 1|
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GRANTED. The Court is docketing this case to begin on 31 July 2020, to continue until the trial
is complete. The Court’s intent is conduct pleas, forum selection, any additional motions, and
voir dire on the 31", Opening statements and the presentation of evidence will begin
promptly on Monday, 3 August 2020.

So ORDERED, this 7th day of April, 2020.

JISTORMER
CDR, JAGC, USN
Military Judge
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNITED STATES RULING ON DEFENSE MOTION
TO DISMISS FOR LACK OF
V. JURISDICTION
MICAH J. BROWN 1 OCTOBER 2020
CSSSN/E-3
U.S. NAYY

1. Nature of Ruling.

The delense moves the Court to dismiss all charges and specifications because the
government lacks jurisdiction over the accused. The government opposed the defense’s motions.
Upon consideration of the defense’s motions, the government’s responses, and the evidence and
arguments presented by counsel and the accused, the Court makes the following findings of fact
and conclusions of law.

2. Findings of Fact,

a. The accused is charged with two specifications under Article 80, U.C.M.J.
(attempted premeditated murder, attempted unpremeditated murder) and a sole specification
under Article 128, U.C.M.J. (aggravated assault with intent to commit grievous bodily harm) for
allegedly stabbing LSSZ- with a knife.

b. On 30 July 2018, the accused allegedly stabbed LSSZ- with a knife during an
altercation onboard ||| NG

c. In December 2019, the accused was found to be competent to stand trial.

d. The accused enlisted in the U.S. Navy on 1| February 2015. This contract was
for four years and was then extended for an additional 12 months.

338
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e This enlistment was for the accused to serve on active duty in the U.S. Navy. The
enlistment contract was signed in Baltimore, MD.!

I The accused has been on active duty since this date. There is no evidence the
accused was suffering from any mental conditions on that day or had any conditions that would
have prevented him from serving in the US Navy.

g Since his enlistment contract began, the accused has graduated from boot camp
and his “A” school. He has qualified 10 serve on submarines and has eamed his warfare device.’

h, The accused has been receiving military pay since his enlistment contract began.
3.  Discussion and Conclusions of Law.

*Members of the regular component of the armed forces™ are subject to UCM) and the
government has jurisdiction over active duty sailors to prosecute them under the UCMJ.? In this
case, there is zero evidence before the court that the accused’s enfistment was in any way
fraudulent or not valid. In fact, the evidence shows the opposite.

The evidence presented to the Court clearly shows the accused executed an enlistment
coniract in Baltimore, MD on 1] February 2015. The accused has received his miliiary pay since
that date and continues to get his military pay. There has been no evidence presented to the
Court that the accused has ever had his military pay stopped. In addition, while there is some
evidence before the Court the accused has been diagnosed with some mental health issues, there
is no evidence these issues were present on the day he signed his enlistment contract. There is
no evidence that the accused was confused about the consequences of signing his enlistment

contract or that he was tricked into signing his enlistment contract. All evidence points to the

'See ALE. 89.

% See the record of trial regarding the accused’s decision to represent himself.
1 Article 2, UCM]I.
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accused knowingly and voluntarily agreeing to enlist in the U.S. Navy in February 2G15 and that
he hns received his militory pay since that date. The Court finds zero evidence that there is any
fraud regarding his enlistment. Lastly, there is evidence the accused was able to serve
successfully in the U.S. Navy before his alleged actions that form the charges and specifications
in this case.

As noted by the government, the accused, in his motion, appears to rely on an
administrative regulation in his claim of his fraudulent enlistment. While this could be a basis to
address the validity of his enlistment contract administratively, this does not apply to the
government’s jurisdiction over him at this court-martial. As such, the Court finds zero merit in
this defense argument.

4. Ruling:
The defense’s maotions to dismiss for lack of jurisdiction is DENIED,

So ORDERED, this 1st day of October 2020,

CDR, JAGC, USN
Circuit Military Judge
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES SUPPLEMENTAL TO COURT’S
RULING ON ABATEMENT,
v. WITNESS AVAILABILITY, AND
R.C.M. 703 (AE CLXXH
MICAH J. BROWN
CSSSN/E-3
U.S5, NAVY
1. Consideraton.

The Court will note for the record that in coming 1o its ruling contained within appellate
exhibit CLXXI, ruling on defense motions for abaiement, witness availability, and dismissal
under R.C.M. 703, the Court considered the defense’s motion and argument, the government’s
motions and argument, and alf evidence in the record that has been presented by counsel and
the accused. The Court also used all evidence in the record to make its findings of fact and

conclusions of law.

CDR, JAGC, USN
Circuit Military Judge

Q3o
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NAVY-MARINE CORPS TRIAL JUDICIARY
NORTHERN JUDICIAL CIRCUIT

GENERAL COURT-MARTIAL
UNITED STATES RULING ON DEFENSE MOTION
UNLAWFUL COMMAND
8 INFLUENCE
MICAH J. BROWN 13 OCTOBER 2020
CSSSN/E-3
U.S. NAYY

1. Nature of Ruling.

The Defense seeks the following due to alleged unlawful command influence (UCI):
dismiss all charges and specifications. The govemment opposes this motion. The Court
previousty denied this defense motion orally. Upon consideration of the defense motion, the
government response, and the evidence presented by counsel and the accused, the Court makes
the following findings of fact and conclusions of law.

2, Findings of Fact,

a. The accused is charged with two specifications under Article 80, U.C.M.J.
(attempted premeditated murder, attempted unpremeditated murder) and a sole specification
under Article 128, U.C.M.J. (aggravated assault with intent to commit grievous bodily harm) for
allegedly stabbing LSS2 [ with a knife.

b. On 30 July 2018, the accused allegedly stabbed LSS2 JJj with a knife during an
altercation enboard ||| G

¢ The Court adopts the findings of fact contained within all of its other rulings in

this case,

257
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d. On 25 September 2018, the reporting NCIS Special Agent (SA) interviewed [}

e. I - orked at 4 located on Naval Submarine Base New London, located

in Connecticut.

f. I 1< she knew the accused from her employment at the B During
one interaction, the accused began yelling at her and was removed from the pub in which she
worked.

g I t.td the accused attempted to get her fired from her job.

h. -sta{ed several “patrons” of !h- told her about the allegations
against the accused. [l a1so t0id the SA she mentioned to the Chief of the Boat (COB) of

the accused’s submarine that she knew the accused personally.

i, I i oot 2 government witness. -is not a defense wimess. [JJJj

-had no personal or direct knowledge regarding the allegations or the accused’s relationship

with LSS2 [}

3.  Discussion and Conclusions of Law.

Case law primarily focuses on lhree possible populations that could be affected by
unfawful command influence; subordinate commanders, potential panel members, and potential
witnesses. Here the defense does not specifically address how they believe unlawfu! command
influence will taint the proceedings. Instead, the defense has just generaily asserted the charges

and specifications need to be dismissed because of UCL

Unlawful Command Influence (UCT} Generaliy

APPELLATE EXHIBIT CORINN 1\
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Unlawful command influence (UCI) has often been referred to as *“the mortal enemy of
military justice.”! UCM) Article 37(a) provides that, “No person subject to this chapter may
attempt to coerce or, by any unauthorized means, influence ... the action of any convening,
approving, or reviewing authority with respect to his judicial acts.” 10 USC § 837. See also
Rule for Coun-Martial (R.C.M.) 104. “Two types of unlawful command influence can anse in
the military justice system: gctuu! unlawful command influence and the appearance of unlawful
command influence. From the outset, actual unlaw ful command influence has commonly been
recognized as occurring when there is an improper manipulation of the criminal justice process
which negatively affects the fair handling and/or disposition of a case.”® In contrast, apparent
unlawful command influence exists when “an objective, disinterested observer fully informed of
the facts would entertain a significant doubt that justice was being done and would perceive an
appearance of command influence.’”

The seminal cases addressing unlawful command influence are United States v. Biagase,
50 M.J. 143 (1999) and United States v. Stombaugh, 40 M.J. 208 (C.M.A. 1994). First, the
defense must “show facts which, if true, constitute unlawfu! command influence.”™ This prong is
commonly known as “some evidence™ of unlawful command influence.® “The threshold for
raising the issue at trial is low, but more than mere allegation or speculation.” Second, the

defense must show “that the alleged unlawful command iniluence has a iogical connection to the

! Untited States v. Gore, 60 M. 178, 178 (C.ALAF. 2004} (quoting United States v. Thomas, 22 M.1. 388, 393
{C.M.A. 1986)).

% United States v. Boyce, 76 M 3. 242, 247 (C.A.AF. 2016).

} id. quoting United States v. Mitehell, 39 M.5. 131 (CM.A. 1994).

4 See also United States v. Davis. 31 CM.R. 162, 166 (1961), United States v. Danzine, 30 C.M.R. 350 (1961),
United States v. Morrison, 66 M.J. 508, 511 (N.M.C.C.A. 2008}, and United States v. Gore, 60 M1, 178, (C.A.AF.
2004),

3 United States v. Biugase, S0 M. 143, 150 (C.A.AF. 1999).

+ Id. (quoting United States v, dyafa, 43 M.J, 296, 300 (C.A.A.F. 1995)}.

7 1d, (emphasts added).
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court-martial, in terms of its potential to cause unfaimess in the proceedings.”® Third, if the
defense has made the requisite showing under the first two steps, the burden shifis to the
government to: (1) disprove “the predicate facts on which the allegation of unlaw ful command
influence is based™; (2) persuade the military judge “that the facts do not constitute unlawful
command influence”; or (3) prove at trial “that the unlawful command influence will not affect
the proceedings.”™ “Whichever taciic the Government chooses, the quantum of proof is beyond a
reasonable doubt.”'® This standard is set high because unlawful command influence is viewed as
“the mortal enemy of military justice™ and “tends to deprive service members of their
constitutional rights.”!!
Apparent UC!
When considering the issue of untawfut command influence, the trial judge must consider

both actual and apparent unlawful command influence.

[M]ilitary judges and appellate courts must consider apparent as well as actuai

unlawful command influence. As we observed in Stoneman: This court has long

recognized that, once unlaw ful command influence is raised,...it [is] incumbent on

the mililary judge to act in the spirit of the Code by avoiding even the appearance

of evil in [the] courtroom and by establishing the confidence of the general public

in the faimess of the court-martial proceedings .... Accordingly, disposition of an

issue of unlawful command influence falls short if it fails to take into

consideration the concern of Congress and this Court in eliminating even the

i

*1d at E81.

¥ United Srates v. Stoneman, STMLY. 35, 41 (C.A.AF. 2002)(citing Biagase, 50 M.1. gt 151).

U United States v. Thomas, 22 M.J. 388, 393 {C M_A. t986), United States v Lewis, 63 M.J. 405,413 (C.A.AF.
20006), and United States v. Gare. 60 M.J, 178, 178 {C.A.AF. 2004 Xquoting United States v. Themas. 22 M J. 388,
393 (CM.A. 1986)),
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appearance of unlawful command influence at courts-martial..., The appearance

of unlaw ful command influence is ns devastating to the military justice system as

the actual manipalation of any given trial..../d. at 3741
Therefore, “beyond actual UCI, the Court must also be convinced beyond a reasonable doubt that
a reasonable person with knowledge of the relevant facts would not perceive that the deck is
unfairly stacked against” the accused.'?

Here, the defense has provided zero evidence that actual or appareni UCI exists. There
has been no evidence presented to the Court that would lead to the conclusion that actua! UCI
cxists in this case. In their motion, the defense appears to raise an apparent unlawful cornmand
influence {UCI)} because a person interviewed by a NCIS SA mentioned she knew the accused to
the accused’s COB. While there is a low threshold to shift the burden to the government, the
defense must show facts that constitute unlawful command influence if true, amount to more
than mere speculation or “command influence in the air”, and that the alleged influence has a
logical connection to the accused’s court-martial in terms of its potential to cause unfairness in
the proceedings."

The Court does not find any merit in the defense’s assertion of any kind of UCI in this
case. The evidence only shows a person interviewed by NCIS mentioned she knew the accused
and that “patrons™ had told her about the aliegations against the accused. Beyond that, this
person, N has no connection to the accused or his command. [JJJllis not a witness

for either side in this case. [ Bllhas no personal knowledge of the case or the accused’s

12 See also United Stares v. Stonentan, 57T M.3. 42 (C.ALAF, 2002) and United States v. Morrisan, 66 M_1, 508, 510-
511 (NM.C.C.A. 2008).

' Morrisor at 510-511, citing United States v. Hedges, 29 CM.R. 438 (C.M.A. 1960). See also, United States v
Lewis, 63 ML), 405, 415 {C.AAF. 2006).

Y United States v. Biagase, 50 M.J1. at 150, United States v. Harvey, 64 M.J. 13, 14 (C.A-AF. 2006).
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relationship with LSS2 ], The only nexus she has to this case is that she had a previous
interaction with the accused in which she claims he yelled at her at her place of employment, the
accused tried to get her fired, and that she mentioned to the COB she knew the accused., Thatis
the extent of the evidence in this case. The Court finds this evidence is not “some evidence” of
UCL In fact, the Court finds there is zero evidence in this case of UCL. Any defense claim of
UCl is nothing more than mere speculation. The defense has failed to meet its burden.
4. Ruling:

The defense’s motions to dismiss based on UCI is DENIED.

So ORDERED, this i3th day of Octaber 2020,

CDR, JAGC, USN
Circuit Military Judge
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STATEMENT OF TRIAL RESULTS









CONVENING AUTHORITY'S ACTIONS









ENTRY OF JUDGMENT






34. Sentence to be Entered. Accoy, ‘or any modifications made by reason ¢y post-trial action by the
convening authority (including any acuion taken based on a suspension recommendation), confinement credit, or any
posi-trial rule, order, or other determination by the mifitary judge. R.C.M. 1111{b}(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as we!l as if a sentence shall run

concurrently or consecutively.

Mernizers adjudged the following sentence:

- to be discharged with a Dishonorable Discharge,
- to be confined for a period of three years, and

- to be reduced to the pay grade E-1.

Confinement Credit:

- Drays of Pretrial Confinement Credit: 812 days
- Days of Judicially Ordered Credit: 150 days
Total Days Credit: 962 days

35. Deferment and Waiver. Include the nature of the request, the CA's Action. the effective date of the deferment,
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 111 1{b}3)

CSSSN Brown did not request a deferral or waiver but the Convening Authority deferred his adjudged reduction to the pay grade of E-1
and his automatic farfeiture of all pay and allowances effective T Nov 20 untif 6 Nov 20.

36. Action convening authority took on any suspension recommendation from the military judge:

N/A

Convening Authority's Action and Entry of Judgment -

Page 4 of 7



37. Judge's signature: . 3R. Date judgmer{ tered:

STORMER.RYAN.tignauystgned by
Jan 29,2021
_ Date: 2021.01.29 11:45:36 -08°00"

39. In accardance with RCM i111(c)(1), the mititary judge whe entered a judgment may modify the judgment to
correct computationai or clerical errors within 14 days after the judgment was initially entered. include any
maodifications here and resign the Entry of Judgment.

|

40. Judge's signature: 41. Date jud-gment entered:

42. Return completed copy of the judgment to the Post-Trial Department/Review Shop for distribution to the defense
Icounscl and/or accused as well as the victim and/or victims' legal counsel.

Convening Avthority's Action and Entry of Judgment -
Page 5 of 7
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IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES
Appellee
V.
Micah J. Brown
Culinary Specialist (Submarines)
Seaman (E-3)
U.S. Navy

Appellant

Notice of No Authority to
Represent Appellant

NMCCA Case No. 202100042

Tried at Region Legal Service Office
Mid-Atlantic, Naval Base Groton,
Connecticut, on 20 March 2019, 11
July 2019, 18 September 2019, 23
October 2019, 2-3 December 2019,
13 January 2020, 11 February 2020,
4 August 2020, 14 August 2020, 26
August 2020, 24 September 2020,
and 12-19 October 2020 before a
General Court-Martial convened by
the Commanding Officer,
Commander, Navy Region Mid-
Atlantic, Lieutenant Commander
R.L. Stormer, JAGC, USN presiding
(trial)

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

On March 1, 2021, undersigned counsel was detailed to represent Appellant

before this Court. Counsel has since undertaken every reasonable effort to locate

Appellant. These efforts have been unsuccessful. Counsel has therefore been

unable to form an attorney-client relationship. The record of trial does not contain

a special power of attorney authorizing counsel to represent Appellant. Appellant

dismissed his detailed trial defense counsel, and represented himself at his court-



martial. Appellant also refused to sign his Appellate Rights Statement or provide
contact information to the government post-trial. Therefore, counsel is unable to
represent Appellant before this Court. Counsel does not intend to file any
substantive pleading before this Court.

Respectfully submitted.

Jasper W. Casey

Captain, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street SE

Building 58, Suite 100

Washington Navy Yard, D.C. 20374




CERTIFICATE OF FILING AND SERVICE
I certify that the original and copy of the foregoing was delivered to the
Court on 2 April 2021 that a copy was uploaded into the Court’s case management
system on 2 April 2021, and that a copy of the foregoing was delivered to Director,

Appellate Government Division on 2 April 2021.

Jasper w. casey
Captain, U.S. Marine Corps
Appellate Defense Counsel



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES
Appellee
V.

Micah J. Brown

Culinary Specialist (Submarines)
Seaman (E-3)

U.S. Navy

Appellant

APPELLANT’S MOTION FOR A
FIRST ENLARGEMENT OF
TIME

NMCCA Case No. 202100042

Tried at Region Legal Service Office
Mid-Atlantic, Naval Base Groton,
Connecticut, on 20 March 2019, 11
July 2019, 18 September 2019, 23
October 2019, 2-3 December 2019,
13 January 2020, 11 February 2020,
4 August 2020, 14 August 2020, 26
August 2020, 24 September 2020,
and 12-19 October 2020 before a
General Court-Martial convened by
the Commanding Officer,
Commander, Navy Region Mid-
Atlantic, Lieutenant Commander
R.L. Stormer, JAGC, USN presiding
(trial)

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW undersigned, pursuant to Rule 23.2(¢)(3) of this Court’s

Rules, and respectfully moves for a first enlargement of time to locate

Appellant. The current due date is April 18, 2021. The number of days requested

is thirty. The requested due date is May 17, 2021.



The current status of the case:

1. The Record of Trial was docketed on 17 February 2021.

2. The Moreno III date is 17 August 2022.

3. CSSN Brown is not confined.

4. The record consists of 1,965 transcribed pages.

5. Counsel has not completed initial review of the record of trial.

Appellant has not been consulted regarding this enlargement request.

Good cause exists for this enlargement. Undersigned counsel has not formed
an attorney client relationship with Appellant. Counsel provided Notice of No
Authority to Represent Appellant on April 2, 2021. This court directed the
government to assist in locating Appellant on 12 April 2021. Appellant has not yet

been located.



WHEREFORE, Appellant respectfully requests this Court grant this motion.

“asper ! Uasey

Captain, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street SE

Building 58, Suite 100

Washington Navy Yard, D.C. 20374

CERTIFICATE OF FILING AND SERVICE

I certify that the original and copy of the foregoing was delivered to the
Court on 19 April 2021 that a copy was uploaded into the Court’s case
management system on 19 April 2021, and that a copy of the foregoing was

delivered to Director, Appellate Government Division on 19 April 2021.

“asper . Casey

Captain, U.S. Marine Corps
Appellate Defense Counsel



Subject: RULING - FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - EOT (Capt Casey)
Date: Monday, April 19, 2021 10:29:14 AM

MOTION GRANTED
April 19 2021
United States Navy-Marine Corps
Court of Criminal Appeals

Subject: FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - EQT (Capt Casey)

Good morning,
Attached is a request for a First Enlargement in the Panel 3 case, U.S. v. Brown, 202100042.

I have not formed an attorney client relationship with CSSN Brown. On 12 April 2021, the court
directed the government to assist in locating CSSN Brown. Those efforts are still ongoing.

Very respectfully,

Jasper Casey
Captain, U.S. Marine Corps

Appellate Defense Counsel (Code 45)
1254 Charles Morris Street SE, Bldg. 58
Washington Navy Yard, DC 20374



Hniten States Naby- Wavine Curps
@ omrtt of Qriminal Appenls

UNITED STATES
Appellee NMCCA No. 202100042

V. Panel 3

Micah J. BROWN

Culinary Specialist (Submarines) ORDER
Seaman (E-3)
U. S. Navy To Locate Appellant

Appellant

In its filing titled “Notice of No Authority to Represent Appellant,” Appel-
late Defense Counsel asserts an inability to communicate with Appellant,
who remains under military authority, subject to orders, and subject to the
Uniform Code of Military Justice.

Appellant is on involuntary appellate leave. This is an active duty leave
status generally required of those accused whose sentence includes a punitive
discharge and who are awaiting the completion of appellate review.! Mem-
bers on involuntary appellate leave are transferred to the administrative
control of the Navy and Marine Corps Appellate Leave Activity [NAMALA]
on involuntary appellate leave orders.2 Those orders require members on
appellate leave to provide NAMALA with a current leave address, to advise
the Commanding Officer, NAMALA, of any changes of address within 10 days
of such change, and reminds members that they are still subject to military
orders.? Members on appellate leave also sign an Appellant Leave Statement

1 Article 76a, UCMJ; 10 U.S.C. § 876a (Members may be placed on voluntary
appellate leave pending convening authority action at the discretion of their
commanding officer. Members whose punitive discharge has been approved, and are
awaiting the completion of appellate review, are placed on mandatory appellate
leave).

2 See Dep’t of the Navy, Navy Military Personnel Manual, art. 1050-340, Manda-
tory Appellate Leave, para. 2.10 (Oct. 2, 2018); Marine Corps Order 1050.16A,
Appellate Leave Awaiting Punitive Separation, para. 10 (June 19, 1998).

31d.



of Understanding.* This statement includes the following statements, each of
which the member must initial:

I understand that I must advise my command officer of any
change of my leave address, permanent home address, and the
address for which official correspondence may be sent.

I understand that while on appellate leave, I am still on ac-
tive duty and subject to orders of competent naval authority.?

Therefore, it is on this 12th day of April, 2021,
ORDERED:

1. That the Government shall order Appellant to contact Appellate De-
fense Counsel and take the necessary legal steps to effectuate contact and
inform the Court if contact was effectuated by 12 May 2020.

2. If the Government is unable to effectuate that contact before 12 May
2020, the Government shall inform the Court of the steps taken to effectuate
the contact.

GER A.
Clerk of Court
Copy to:

NMCCA (51.3)
45 (Capt Casey)
46 (Capt Rimal)
02

4 Dep’t of the Navy, NAVPERS 1050/3, Appellate Leave Statement of Under-
standing (Dec. 2015).

51d.



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES
Appellee
V.

Micah J. Brown

Culinary Specialist (Submarines)
Seaman (E-3)

U.S. Navy

Appellant

APPELLANT’S MOTION FOR A
SECOND ENLARGEMENT OF
TIME

NMCCA Case No. 202100042

Tried at Region Legal Service Office
Mid-Atlantic, Naval Base Groton,
Connecticut, on 20 March 2019, 11
July 2019, 18 September 2019, 23
October 2019, 2-3 December 2019,
13 January 2020, 11 February 2020,
4 August 2020, 14 August 2020, 26
August 2020, 24 September 2020,
and 12-19 October 2020 before a
General Court-Martial convened by
the Commanding Officer,
Commander, Navy Region Mid-
Atlantic, Lieutenant Commander
R.L. Stormer, JAGC, USN presiding
(trial)

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW undersigned, pursuant to Rule 23.2(c)(3) of this Court’s

Rules, and respectfully moves for a first enlargement of time to file a brief and

assignments of error. The current due date is May 17, 2021. The number of days

requested is thirty. The requested due date 1s June 16, 2021.



The current status of the case:

1. The Record of Trial was docketed on 17 February 2021.

2. The Moreno III date is 17 August 2022.

3. CSSN Brown is not confined.

4. The record consists of 1,965 transcribed pages.

5. Counsel has not completed initial review of the record of trial.

Appellant has not been consulted regarding this enlargement request.

Good cause exists for this enlargement. Undersigned counsel has not formed
an attorney-client relationship with Appellant. Counsel provided Notice of No
Authority to Represent Appellant on April 2, 2021. This court directed the
government to assist in locating Appellant on 12 April 2021. Appellant has not yet

been located.



WHEREFORE, Appellant respectfully requests this Court grant this motion.

nasper . Casey

Captain, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street SE

Building 58, Suite 100

Washington Navy Yard, D.C. 20374

CERTIFICATE OF FILING AND SERVICE

I certify that the original and copy of the foregoing was delivered to the
Court on 12 May 2021 that a copy was uploaded into the Court’s case management
system on 12 May 2021, and that a copy of the foregoing was delivered to

Director, Appellate Government Division on 12 May 2021.

lIasper ! lLsey

Captain, U.S. Marine Corps
Appellate Defense Counsel



Subject:

RULING: RE: RECEIPT: RE: FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 -

EOT (Capt Casey)
Signed By: I
MOTION GRANTED
May 12 2021
United States Navy-Marine Corps
Court of Criminal Appeals
I

Panel Paralegal

Navy-Marine Corps Court of Criminal Appeals
1254 Charles Morris St SE, Ste 320

Washington Navy Yard, DC 20374

Subject: RECEIPT: RE: FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - EOT (Capt Casey)

RECEIVED
May 12 2021
United States Navy-Marine Corps
Court of Criminal Appeals



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES,
Appellee

V.

)

)

)

g
Micah J. BROWN, )
Culinary Specialist (Submarines) )
Seaman (E-3) )
U.S. Navy )
Appellant )

)

)

)

)

)

)

)

APPELLEE’S ORDER RESPONSE
Case No. 202100042

Tried at Naval Submarine Base New
London, Groton, Connecticut, on
March 20, July 11, September 18,
October 23, and December 2—-3, 2019,
January 13, February 11, August 4,
14, and 26, and September 24, 2020,
before a general court-martial
convened by Commander, Navy
Region Mid-Atlantic, Lieutenant
Colonel R. Mattioli, U.S. Marine
Corps (arraignment), Commander R.J.
Stormer, JAGC, U.S. Navy (trial),
presiding.

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

In response to this Court’s Order of April 12, 2021, the United States

respectfully provides an affidavit from the Executive Officer, Navy and Marine

Corps Appellate Leave Activity, outlining the steps taken to attempt to effectuate

contact with Appellant, marked as Appendix A. Though the United States has

been unable to effectuate contact with Appellant since the date of this Court’s



Order, Appellant did provide an address to Navy and Marine Corps Appellate
Leave Activity on April 4, 2021, and this address was provided to Appellate
Defense Counsel. Navy and Marine Corps Appellate Leave Activity will continue
to attempt to effectuate contact with Appellant in accordance with its standard

operating procedures.

ki s
ole A ed by
IilL.UteA.[ nal

NICOLE A. RIMAL

Captain, U.S. Marine Corps
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE
Washington Navy Yard, DC 20374

Appendix

A.  Affidavit of Captain -.S. Marine Corps

Certificate of Filing and Service

I certify that this document was emailed to the Court’s filing address, that a
copy was uploaded into the Court’s case management system, and that a copy of
the foregoing was emailed to Appellate Defense Counsel, Captain Jasper W.

CASEY, U.S. Marine Corps, on May 12, 2021.



ki ¢
ole A ed by
I\ilL.UteA.[ nal

NICOLE A. RIMAL
Captain, U.S. Marine Corps
Appellate Government Counsel






As of today, May, 12, 2021, no positive contact has been established with SR Micah Brown.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and
correct. Executed on XX.

Ex “ve Officer, Navy and M?,Je Corps Appellate Leave Activity



IN THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES
v.

BROWN, Micah J.

Culinary Specialist (Submarines)
Seaman (E-3)

U.S. Navy

MOTION TO WITHDRAW
APPELLATE DEFENSE
COUNSEL AND MOTION FOR
RECONSIDERATION OF
NMCCA PANEL 3 ORDER TO
REPRESENT APPELLANT AND
SUGGESTION FOR EN BANC
CONSIDERATION

NMCCA Case No. 202100042

Tried at Region Legal Service Office
Mid-Atlantic, Naval Base Groton,
Connecticut, on March 20; July 11;
September 18; October 23;
December 2-3, 2019; and January 13;
February 11; August 4, 14, 26;
September 24; October 12-19, 2020,
before a General Court-Martial
convened by the Commanding
Officer, Navy Region Mid-Atlantic,
LCDR R.L. Stormer, JAGC, U.S.
Navy, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

Pursuant to Rules 12, 27 and 31, Appellate Defense Counsel moves to

withdraw and moves for reconsideration of Panel No. 3’s Order To Represent

Appellant on June 10, 2021. Appellate Defense Counsel suggests en banc

consideration. The Order was delivered to Appellate Defense Counsel on the same



date and neither the United States Court of Appeals for the Armed Forces nor any
other court has acquired jurisdiction over this case.

Per this Court’s Rule 12.2, counsel requests withdraw because: 1) he has not
and cannot form an attorney-client relationship with Seaman Brown because
Seaman Brown cannot be found; 2) Seaman Brown has not requested appellate
representation or signed a special power of attorney; 3) no replacement counsel is
identified and turnover of the Record has not been completed; 4) Counsel cannot
confirm Seaman Brown has been informed of this withdraw or concurs since the
Government has not successfully found him.

Per this Court’s Rule 31.1, the compelling bases of good cause to reconsider
the Panel’s Order are:

1. United States v. Harper’s holding is inapplicable in this case for two
reasons: First, Seaman Brown’s actions at trial (representing himself, stating he
would handle post-trial actions himself, and refusing to sign the Appellate Rights
Advisement) constituted an affirmative waiver of appellate representation.
Second, even if it did not constitute an affirmative waiver, the Military Judge did
not “specifically advise” Seaman Brown that unless he waived his appeal, his
case would receive automatic appellate review and he would be represented by

appellate defense counsel.



I1. United States v. Harper was erroneously decided and should be
overturned. Under Articles 66 and 70, UCMJ and the Appellate Rights form,
appellate representation is not a right and must be requested even in a
mandatory appeal. The Panel’s Order, and Harper’s holding, are inconsistent
with the current statutory and regulatory appellate framework.

III. The Panel’s Order commands Appellate Defense Counsel to violate
his State Business and Professions Code §6104, the advice of the State Bar
Ethics Hotline, and JAG Instruction 5803.1E, Rule 1.2. The Panel neither
addressed, nor cited, Appellate Defense Counsel’s State Bar Ethics Rules.

Under Rule 27(a), the Court should reconsider Panel 3’s Order en banc
because (1) we ask the Court to overrule United States v. Harper, 80 M.J. 540
(N.M. Ct. Crim. App. 2020); and (2) the proceeding involves a question of
exceptional importance—directing a counsel to represent an accused with no
request for representation and no attorney-client relationship.

Relevant Facts

A. Seaman Brown represented himself pro se through his entire court-
martial. The Military Judge, multiple times, found him competent to
continue pro se.

After several Article 39(a) sessions and an ex parte discussion with the
Military Judge, Seaman Brown elected to represent himself at his court-martial. (R.

436-41.) The Military Judge had a long colloquy with Seaman Brown, (R. 441-84),



and Seaman Brown spoke with a supervisory defense counsel and an experienced
conflict-free defense counsel. (R. 446-50, 487.) The Military Judge made factual
findings, concluded Seaman Brown’s decision was voluntary, and approved his
election to represent himself. (R. 486-92.)

B. The Military Judge continued to find Seaman Brown competent to
represent himself throughout his contested, members court-martial.

The Military Judge made additional factual findings after Seaman Brown
submitted multiple Motions, found Seaman Brown met all deadlines, was articulate
in his arguments, and continued to be competent to represent himself. (R. 599.)
After Seaman Brown filed additional Motions, the Military Judge again found him
competent to represent himself. (R. 934.) Seaman Brown represented himself
through his entire Court-Martial. (R. 1364-1964.)

C.  Seaman Brown elected to “be responsible for [his] own post-trial

actions in this case.” The Military Judge did not specifically advise
Seaman Brown of his rights to appellate counsel on the Record.

After the Members began deliberations on a sentence, the Military Judge
asked Seaman Brown, ‘“are you aware of your post-trial and appellate rights?” (R.
1690.) Seaman Brown answered yes. (/d.) Seaman Brown then asked for his
“appellate rights form” and his “records” to come directly to him. (/d.)

Seaman Brown stated he understand his post-trial and appellate rights and
had no questions. (R. 1961.)

The Military Judge ended the discussion with the following question:

4



“MJ: And you will be responsible for your own post-trial actions in this

case. Is that correct?

[Appellant]: Yes, Your Honor.” (R. 1961.)

The Military Judge did not go over the appellate rights in detail with
Seaman Brown. (R. 1960-61.) He did not advise Seaman Brown when his
case would have an automatic appellate review or that he was guaranteed
detailed appellate defense counsel to represent him. (R. 1960-61.)

D. Seaman Brown did not sign an Appellate Rights form and nothing in
the Record indicates he was even provided a form.

After the Court-Martial adjourned, the Court Reporter emailed
Seaman Brown’s former trial defense counsel,' asking if they had his
“appellate rights form.” (Appellate Ex. CCXXXI at 2.) One of the standby
counsel responded, “SN Brown was asked about this on the record. He did
not sign the form but the Judge went over it with him and [he] desired all his

materials to be forwarded to him.” (/d. at 1.)

' When Seaman Brown elected to proceed pro se, the Military Judge ordered his
former trial defense counsel to attend all court sessions as “standby counsel.” (R.

450, 601.)



E. Appellate Defense Counsel was detailed to Seaman Brown’s case on
automatic appeal. He filed two Motions for Enlargement and then a
“Notice of No Authority to Represent” Seaman Brown.

Appellate Defense Counsel was detailed to Seaman Brown’s case and took
every reasonable effort to locate Seaman Brown. (Notice of no ACR, Apr. 2,
2021.) He could not locate him. (/d.) This Court ordered the Government to find
Seaman Brown. (Order to Locate, Apr. 12, 2021.) Prior to the Court Order, the
Government had contacted Seaman Brown’s parents via telephone, who “were
unable to provide any information.” (Gov. Response to Order to Locate, App. A,
May 12, 2021.) The Government attempted to call Seaman Brown multiple times,
without success. (Id.) The Government did receive a text message from Seaman
Brown’s phone number, which provided an updated address and to “mail my
things to that address plz and thank you.” (/d.)

After the Court Order, the Government called Seaman Brown ten times, left
two voicemails, and sent four text messages—with no response or answer. (/d.)
They took no other actions to contact Seaman Brown, such as check the address
provided by Seaman Brown, contact his parents again, or assign any law
enforcement or military personnel to find Seaman Brown. (/d.) The Government
did not send any correspondence to Seaman Brown to his confirmed address via

certified mail requesting his preferences for appellate representation. (/d.)



Argument

I.

United States v. Harper’s holding is inapplicable in this case for two
reasons. First, Seaman Brown waived appellate representation by
representing himself at trial, stating he would be responsible for all
post-trial actions himself, and not signing any Appellate Rights form.
Second, even absent waiver, there is no evidence in the Record that
he was specifically advised he would be guaranteed appellate counsel
on appeal like in Harper. The Military Judge did not provide his
appellate rights in detail and his “standby counsel” indicated the
extent of his rights advisement was on the Record by the Judge.

A. The standard of review is de novo.

When all the evidence relating to appellate representation is in the record,
the issue before the court “necessarily reduces to a question of law” and is
reviewed de novo. United States v. Moss, 73 M.J. 64, 67 (C.A.A.F. 2014) (quoting
United States v. Lundy, 63 M.J. 299, 301 (C.A.A.F. 2000)).

B.  Harper’s holding required the Appellate Rights form to be signed and

acknowledged by both trial defense counsel and the accused before
the Court would order appellate representation.

In Harper, the Appellate Rights statement was provided to the appellant “in
writing and discussed with him by the military judge.” Harper, 80 M.J. at 541. The
appellant “was advised of the automatic appellate review . . . of cases involving the
type of sentence he received” and “his right to ‘waive appellate review’ or to
‘withdraw [his] case from appellate review at a later time.”” Id. (quoting the signed

Appellate Rights statement). Both “he and defense counsel signed the Appellate



Rights statement advising him of these rights.” /d. (citing the signed Appellate
Rights statement).

The Harper Court held that “the above-described Appellate Rights advice to
Appellant that he would be represented by military counsel in the event of an
automatic appeal, coupled with the absence of any affirmative waiver of such
appeal or such representation, is tantamount to Appellant’s uninterrupted and
unaltered request for such counsel.”? Id. The Harper Court later confirmed, in its
legal analysis, that appellate defense counsel shall “represent him where, as here,
Appellant stated his understanding that he would be assigned such counsel in the
event of such an automatic appeal; was informed of his right to affirmatively waive
such appeal and has not done so . . .” Id. at 542.

C.  Harper’s holding is inapplicable in this case. First, Seaman Brown
expressly waived appellate representation. Second, in the alternative,

the Military Judge did not detail his appellate rights or advise him he

was guaranteed appellate counsel and had to waive that
representation.

1. Seaman Brown affirmatively waived appellate representation
by stating he would personally handle his “post-trial actions”
and never signed an Appellate Rights form.

“Waiver is the intentional relinquishment or abandonment of a known right.”

2 This holding is wrong in both fact and law. See infi-a Part 1. Mere receipt and
acknowledgement of the appellate rights form does not constitute a “request” under
Article 70, UCMJ under any definition of “request” and holding otherwise
conflicts with United States v. Moss, 73 M.J. 64, 68 (C.A.A.F. 2014) (appellate
rights form informative only).



United States v. Gladue, 67 M.J. 311, 313 (C.A.A.F. 2009) (internal citation
omitted). This Court looks to “the particular facts and circumstances of a case to
determine whether a party has intentionally relinquished a known right.” United
States v. Mitchell, 77 M.J. 725, 731 (N-M. Ct. Crim. App. 2018).

In United States v. Matthews, the Air Force Court of Criminal Appeals held
an unauthorized voluntary absence “constitutes a waiver of the right to be
represented by appellate defense counsel before” the Court of Criminal Appeals.
19 M.J. 707, 708 (A.F.C.M.R. 1984). Matthews did not make an election or sign an
appellate rights form that had an option to request appellate defense counsel. /d.

More recently, the Air Force Court held that when an appellant “elected not
to request appellate defense counsel” and then could not be found while on appeal,
“the proper course of action is to conduct a review of the record under Article 66,
UCMI . . . without the benefit of a brief from the appellant. United States v.
Hernandez, No. S32118, 2013 CCA LEXIS 1094, at *2 (A.F. Ct. Crim. App. Dec.
5, 2013); see also United States v. Walsh, No. S32250, 2015 CCA LEXIS 147, at
*3 (A.F. Ct. Crim. App. Apr. 16, 2015) (conducting Article 66 review without
appellate defense counsel when appellant waived appellate representation).

Seaman Brown knew his appellate rights—as he told the Military Judge he
understood his “post-trial and appellate rights,” (R. 1960), took a recess to discuss

these rights with his standby counsel, and then told the Military Judge again he



understood them and had no questions. (R. 1961.)

Immediately thereafter, Seaman Brown unequivocally answered the Military
Judge’s question—he wanted to be responsible for all post-trial actions in his case.
(R. 1961.) That statement indicates Seaman Brown wanted to represent himself on
appeal and is akin to Hernandez’s affirmative election not to request appellate
counsel. That statement was not made in a vacuum—Seaman Brown represented
himself throughout his entire contested trial after releasing his former trial defense
counsel. (R. 492-1964.) He did not want his detailed trial defense counsel, or any
other counsel, to represent him at trial and did not want any other counsel to handle
his post-trial actions or appeal. (R. 436-92; 1960-61.)

In addition, Seaman Brown did not sign any Appellate Rights form at trial,
making his preference to continue to represent himself on appeal even clearer.
(App. Ex. CCXXXIT at 2.) His decision not to sign the form, along with his
affirmative statement to be responsible for the post-trial actions, is exactly the
“affirmative action” that was absent from the Harper case. See Harper, 80 M.J. at
542 (lack of affirmative action to waive representation key to holding).

These two actions constitute an affirmative waiver of appellate
representation and Harper’s holding is inapplicable in this case.

However, since this waiver occurred prior to the convening authority’s

action, the case must be remanded to the Navy Judge Advocate General to
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determine whether Seaman Brown still waives his right to appellate counsel. See
United States v. Smith, 34 M.J. 247, 249 (C.M.A. 1992) (finding waiver of
appellate counsel prior to CA’s action premature); see also United States v. Ramos,
2021 CCA LEXIS 253, at *4-6 (A.F. Ct. Crim. App. May 21, 2021) (remanding
case to Air Force JAG for determination if appellant desires appellate
representation when waiver prior to CA’s action).

2. Even if the Panel finds no express waiver, none was required
since Seaman Brown’s appellate rights were never provided.
Unlike Harper, nothing in the Record supports that Seaman
Brown was advised he was guaranteed military counsel on
appeal. Neither the Military Judge nor his standby counsel
advised him he was guaranteed appellate counsel and he did not
sign an Appellate Rights form.

The Harper Court concluded that the “Appellate Rights advice . . . coupled
with the absence of any affirmative waiver . . . [is] tantamount to [an]
uninterrupted and unaltered request for such counsel.” Harper, 80 M.J. at 541.

Those facts are not present here. First, Seaman Brown did not sign any
Appellate Rights advice or form. (App. Ex. CCXXXI.) Second, the Military Judge
did not specifically go through his appellate rights—neither addressing when his
case would have a mandatory appeal nor that he was guaranteed military appellate
counsel. (R. 1960-61.) Third, his standby counsel indicated she did not advise
Seaman Brown his appellate rights—instead stating Seaman Brown “was asked

about this on the record.” See JAGINST 5800.7G, Section 0148.b(3) (trial defense
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counsel is normally required to “advise the accused in detail” appellate rights);
(App. Ex. CCXXXT). Finally, Seaman Brown represented himself at trial, despite
numerous recommendations from the Military Judge that this was against his best
interest. (R. 436-92.)

Unlike in Harper, the Government can point to nowhere in the Record that
shows Seaman Brown knew and acknowledged he was guaranteed appellate
representation during a mandatory appeal. The Judge did not advise him, the
standby counsel did not advise him, and there is no evidence he ever read,
reviewed, or understood the standard Appellate Rights advisement. This Panel
Order, without recognizing these significant factual distinctions, cited Harper
without explanation. It is not applicable to this case and this Court is without
authority to order appellate representation.

3. Seaman Brown repeatedly expressed his desire to represent himself, at

trial and for all post-trial actions. The Panel’s Order forces Appellate

Defense Counsel to prevent him from doing that by this Court’s Rules
and federal precedent.

This Court’s Rules permit “Pro Se Submissions” for a litigant “who is
representing him or herself.” JRAP 18(c) (Jan. 1, 2021). But “an accused who is
represented by counsel who has made an appearance in a matter before the Court
may not file pro se submissions.” JRAP 18(c)(2).

That Rule is consistent with federal precedent prohibiting pro se briefs or

submissions when the appellant is represented by counsel. See McMeans v.
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Brigano, 228 F.3d. 674, 684 (6th Cir. 2000) (a criminal appellant does not have “a
constitutional entitlement to submit a pro se appellate brief on direct appeal in
addition to the brief submitted by appointed counsel”); United States v. Ogbonna,
184 F.3d 447, 449 (5th Cir. 1999); United States v. Gwiazdzinski, 141 F.3d 784,
787 (7th Cir. 1998) (declining to accept the defendant’s pro se brief on appeal from
his federal conviction because a “defendant does not have an affirmative right to
submit a pro se brief when represented by counsel”).

The Panel’s Order improperly forces Appellate Defense Counsel to make an
appearance in this matter that would prevent Seaman Brown from representing
himself—a desire he consistently expressed at trial.

D.  The Panel should remand the case to the JAG to find Seaman Brown
and determine if he continues to waive his right to appellate counsel.

If the Government fails again, the Court must review the case without
appellate defense representation.

Pursuant to Smith and consistent with Ramos, the case must be remanded to
the Navy Judge Advocate General to determine whether Seaman Brown still
waives his right to appellate counsel. See Smith, 34 M.J. at 249; see Ramos, 2021
CCA LEXIS 253, at *4-6. And the Government must make sufficient effort to find
Seaman Brown. See United States v. Bell, 11 C.M.A. 306, 309 (C.M.A. 1960)
(holding an accused can forfeit the right to any assistance of counsel on appeal
after sufficient effort by military authorities). The Government has his address—it

should send certified mail letters requesting he elect whether to request
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representation as recommended in Bell and that “he must either represent himself
or obtain civilian counsel” if he does not elect representation. /d.

If the Government still cannot find Seaman Brown, the Court must conduct
its Article 66 review without appellate defense representation consistent with Air
Force Court of Criminal Appeals precedent. See Ramos, 2021 CCA LEXIS 253;
Walsh, 2015 CCA LEXIS 147.

IL.

United States v. Harper was erroneously decided and should be

overturned. Under Articles 66 and 70, UCMJ and the Appellate

Rights form, appellate representation is not a right and must be

requested even in a mandatory appeal. The Panel’s Order, and

Harper’s holding, are inconsistent with the current statutory and

regulatory appellate framework.

A. The standard of review is de novo.

Questions of statutory interpretation are reviewed de novo. United States v.
Schloff, 74 M.J. 312, 313 (C.A.A.F. 2015).

B. Statutory interpretation cannot be done in a vacuum—it must be done
in the context of the overall statutory scheme.

Statutory construction begins with a look at plain language. United States v.
Ron Pair Enterprises, Inc., 489 U.S. 235, 241-42 (1989). “When the statute’s
language is plain, the sole function of the courts—at least where the disposition

required by the test is not absurd—is to enforce it according to its terms.”
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Hartford Underwriters Ins. Co. v. Union Planters Bank, N. A., 530 U.S. 1, 6
(2000).

A court’s “duty in interpreting a statute is to implement the will of Congress,
so far as the meaning of the words fairly permit.” United States v. Chin, 75 M.J.
220, 224 (C.A.AF. 2016) (internal citations and quotations omitted). “Statutory
language cannot be construed in a vacuum. It is a fundamental canon of statutory
construction that the words of a statute must be read in their context and with a
view to their place in the overall statutory scheme.” /d. (internal citations and
quotations omitted).

C. Articles 66(b) and 70, UCMJ require an accused to “request”
representation from a detailed appellate defense counsel in all cases.

1. Under Article 70(c), UCMI, an accused only receives representation
from appellate defense counsel in three situations—not in every
case—regardless if the appeal is mandatory.

Article 70(c), UCMJ states:

Appellate defense counsel shall represent the accused before the Court
of Criminal Appeals, the Court of Appeals for the Armed Forces, or the
Supreme Court—

(1)  when requested by the accused;

(2)  when the United Sates is represented by counsel; or

(3)  when the Judge Advocate General has sent the case to the Court
of Appeals for the Armed Forces.

10 U.S.C. §870(c) (2019). Those three situations control when an accused is

entitled to representation on appeal. /d.; see also R.C.M. 1202(b)(2)(A) (appellate
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representation only when requested); JAG Instruction 5800.7G, Manual of the
Judge Advocate General, Section 0148.b(1) (Jan. 15, 2021) (military accused
entitled to representation when requested).

2. Article 66, UCMJ, does not require appellate defense counsel

representation, despite establishing mandatory review and voluntary
requests for review by an accused in certain scenarios.

This Court automatically reviews courts-martial with a sentence of a certain
severity. Article 66(b)(3), UCMJ; 10 U.S.C. §866(b)(3) (2019). Article 66(b)(3)
does not require appellate defense counsel to represent an accused in a mandatory
appeal. Id. Article 66(b)(1) further allows “the accused” the file a “timely appeal”
in cases not subject to “automatic review.” Article 66(b)(1), UCMJ. Article
66(b)(1) also does not require appellate defense counsel representation for an
accused to “timely appeal.” Id.

3. The Navy-Marine Corps Trial Judiciary updated the standard

Appellate Rights form to inform an accused they will not receive
appellate representation without a request.’

The Navy-Marine Corps Trial Judiciary changed the Appellate Rights form

after the Military Justice Act of 2016 to inform an accused they will not receive

31t is unclear whether Seaman Brown received the old Appellate Rights form (as in
Harper), the updated Appellate Rights form (post MJA 16), or no form at all. (See
App. Ex. CCXXXI.) Regardless, Seaman Brown never signed any form and the
updated form is an intervening event showing the reasoning in Harper was flawed
and should be overturned.

16



appellate representation without a request. Appellate and Post-Trial Rights and
Post-Trial Administrative Processing at 4-5; available at

http://jag.navy.mil/trial judiciary.htm (labeled as Appellate Rights Post MJA 16)
(last visited on July 2, 2021). The updated Appellate Rights form advises an

accused of “the right to request a military appellate defense counsel be detailed to

represent you.” Id. An accused can “Sign a Special Power of Attorney” or

“Request Representation at a Later Date.” Id. If an accused does not sign the power

of attorney, the form states, “you do not waive the right to request a military
defense counsel at a later date.” Id. If he makes no request, the form states a
military appellate defense counsel will make reasonable efforts to contact the
accused. /d. But if military defense counsel are unable to contact an accused, the
form warns that “the NMCCA will conduct the automatic review of your case
without input from you.” /d. at 5.

D. Harper’s holding is inconsistent with the statutory and regulatory

framework requiring a request for representation. It should be
overturned.

When asked to overrule precedent, this Court should analyze the issue
“under the doctrine of stare decisis.” United States v. Dinger, 77 M.J. 447, 452
(C.A.A.F. 2018) (citation omitted). Prior decisions should be overruled “where the
necessity and propriety of doing so has been established.” /d. (citations omitted)

(internal quotation marks omitted). Considerations should include: “whether the
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prior decision is unworkable or poorly reasoned; any intervening events; the
reasonable expectations of servicemembers; and the risk of undermining public
confidence in the law.” Id. (citation omitted).

Harper should be overturned for three reasons. First, Harper is poorly
reasoned. Harper held the acknowledgement of Appellate Rights advice, without
an affirmative waiver, “is tantamount to Appellant’s uninterrupted and unaltered
request for [] counsel.” Harper, 80 M.J. at 541. That statement is both not a finding
of fact, and more importantly, an incorrect conclusion of law.*

A request requires an affirmative action by any standard definition of the
word—not the receipt of advice and the absence of action. A request is “the act or
an instance of asking for something” or “to ask as a favor or privilege.” Merriam-
Webster Online Dictionary, https://www.merriam-webster.com/dictionary/request
(last visited July 2, 2021) (as noun and verb, respectively). And those definitions
requiring an “act” are consistent with CAAF precedent. In Moss, the Court held
that the appellate rights advice is “informative only.” Moss, 73 M.J. at 68. The
appellate advice “simply informed Moss . . . she had the discretion to appeal to
[CAAF] ... and if she chose to do so she had the same right to counsel before
[CAAF] as she did before the ACCA.” Id. (emphasis added). Put simply,

acknowledging you have a right to request appellate counsel is not the same as

* The Harper court improperly placed this holding in its Findings of Fact.
18



requesting counsel. A request requires some type of additional, affirmative
action—Harper’s reasoning is wrong.

This is consistent with Army and Air Force standard practice—prompting an
accused to select they “DO” or “DO NOT” request appellate representation in their
standard appellate rights form or having a specific request for appellate counsel
form. See Moss, 73 M.J. at 66 (Moss “circled the word ‘do’ in rights advisement to
request appellate representation); United States v. Snyder, 2020 CCA LEXIS 117,
at *69 (A.F. Ct. Crim. App. Apr. 15, 2020).

Second, the updated Appellate Rights advice is a sufficient intervening event
to justify overruling Harper. The Navy-Marine Corps Trial Judiciary now has
standardized appellate advice warning accused that they must request appellate
representation—with a power of attorney or a later request—or they will not
receive appellate representation. Appellate Rights Post MJA 16. This new advice is
consistent with 35 years of Air Force CCA precedent, see Matthews, 19 M.J. at
708; Hernandez, 2013 CCA LEXIS 1094, at *2; Walsh, 2015 CCA LEXIS 147, at
*3, and consistent with the plain language of Articles 66(b) and 70, UCMI. This
Court should bring its precedent in line as well.

Finally, Harper’s holding creates a contradiction with the reasonable
expectations of servicemembers convicted at courts-martial. An accused may

decide to decline to request appellate representation based on the current appellate
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advice—only to have this Court order appellate representation per Harper like in
this case where no advice was provided at all. This Court must bring its precedent
in line with the statutory and regulatory framework and its own trial judiciary’s
standardized appellate advice.

This Court must overturn Harper and remand this case to the Navy JAG to
find Seaman Brown. If he cannot be found—the Court should conduct its review
without appellate defense counsel representation. Supra Part 1.D.

I11.

The Panel’s Order commands Appellate Defense Counsel to violate

his State Business and Professions Code §6104, the advice of the State

Bar Ethics Hotline, and JAG Instruction 5803.1E, Rule 1.2. The

Panel neither addressed, nor cited, Appellate Defense Counsel’s State

Bar Ethics Rules.

An attorney “shall not represent a client . . . if the representation will result
in violation of” ethical rules. JAGINST 5803.1E, Rule 1.16(a). A licensed
attorney may be subject to disciplinary action if representing a client contrary to
ethical rules. JAGINST 5803.1E, Rule 8.4. These rules are in accord with the
Model Rules of Professional Conduct. See MODEL RULES OF PROF’L CONDUCT .

1.16, 8.4 (AM. BAR ASS’N, 2016).

A client is the “ultimate authority to determine the purpose to be served by

legal representation.” MODEL RULES OF PROF’L CONDUCT 1. 1.2 cmt. (AM. BAR

ASS’N, 2016). The duty of communication requires both informing clients of the
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circumstances of their case and consulting with the client about the “means to be
used to accomplish the client’s objectives.” MODEL RULES OF PROF’L CONDUCT .
1.4 cmt (AM. BAR ASS’N, 2016). Moreover, any decision that lies with the client
must be made with “informed consent.” I/d. None of this is possible without a
relationship with the convicted servicemember. In short, the ethical rules do not
allow such representation.

Appellate Defense Counsel identified in the Panel’s Order is subject to
California’s State Bar Act, also known as the California Business & Professions
Code for Attorneys. (Cal. Bus. & Prof. Code § 6000 et seq. (2021 ed.).) The
California Code §6104 states, “corruptly or wilfully and without authority
appearing as attorney for a party to an action or proceeding constitutes a cause for
disbarment or suspension.” (Cal. Bus. & Prof. Code §6104 (2021 ed.).)

In United States v. Iverson, the CAAF held “that the attorney-client
relationship must exist for anyone to function as ‘counsel for the accused.’”
Iverson, 5 M.J. at 441 (in the context of post-trial actions). The Iverson court
continued, “it is the accused’s interests which are at stake in the review, and it is
the accused’s welfare which will be affected by an appellate conclusion that
‘counsel for the accused’ effectively waived a complaint . . . .” Id. at 441-42.

The California State Bar Ethics Hotline counselor communicated “concern”

to Appellate Defense Counsel that §6104 could be an issue because he has not
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formed an attorney-client relationship with Brown. (App. Def. Counsel Affidavit.)
Appellate Defense Counsel shares this concern.

The Panel’s Order does not cite California State Bar Rules or address the
specific ethical concerns for Appellate Defense Counsel. The Panel did not cite any
ethical rules at all. Instead, the Panel relied on Harper, which had a single footnote
referencing state ethical rules that did not include the State of California. This
Court should vacate the Panel’s Order considering Appellate Defense Counsel’s

ethics advice and issue an Order consistent with supra Part [.D.

Jasper W. Casey
Captain, U.S. Marine Corps

Appellate Defense Counsel
Navy-Marine Corps Appellate Review
Activity

1254 Charles Morris Street, SE
Building 58, Suite 100
Washington, DC 20374
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CERTIFICATE OF FILING AND SERVICE

I certify that the original and three copies of the foregoing were
electronically delivered to the Court on July 8, 2021, that a copy was uploaded into
the Court’s case management system on July 8, 2021 and that a copy of the
foregoing was electronically delivered to the Appellate Government Division on

July 8, 2021.

Jasper W. Casey
Captain, U.S. Marine Corps
Appellate Defense Counsel
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IN THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES MOTION TO ATTACH

NMCCA Case No. 202100042

V. Tried at Region Legal Service Office
Mid-Atlantic, Naval Base Groton,
Micah J. Brown Connecticut, on March 20; July 11;
Culinary Specialist (Submarines) September 18; October 23;
Seaman (E-3) December 2-3, 2019; and January
U.S. Navy 13; February 11; August 4, 14, 26;

September 24; October 12-19, 2020,
before a General Court-Martial
convened by the Commanding
Officer, Navy Region Mid-Atlantic,
LCDR R.L. Stormer, JAGC, U.S.
Navy, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

Pursuant to this Court’s Rule 23.4, undersigned counsel requests to attach
the affidavit of the advice received from California Bar Ethics Hotline. This
affidavit it relevant to undersigned counsel’s Motion to Withdraw and Motion for

Reconsideration to represent Seaman Brown on July 8, 2021.

Jasper W. Casey
Captain, U.S. Marine Corps
Appellate Defense Counsel



Navy-Marine Corps Appellate Review
Activity

1254 Charles Morris Street, SE
Building 58, Suite 100
Washington, DC 20374

APPENDIX

A.  Affidavit from Captain Jasper Casey, U.S. Marine Corps, dated July
8,2021.

CERTIFICATE OF FILING AND SERVICE

I certify that the original and three copies of the foregoing were
electronically delivered to the Court on July 8, 2021, that a copy was uploaded into
the Court’s case management system on July 8, 2021 and that a copy of the

foregoing was electronically delivered to the Appellate Government Division on

“asper ! . [ Lsey

Captain, U.S. Marine Corps
Appellate Defense Counsel

July 8, 2021.



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES AFFIDAVIT OF CAPTAIN J.W.
CASEY

Appellee
NMCCA Case No. 202100042

V.

Micah J. Brown

Culinary Specialist (Submarines)
Seaman (E-3)

U.S. Navy

Appellant

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

I, Captain Jasper W. Casey, Appellate Defense Counsel, do swear that the
following is true to the best of my knowledge.

I am a member of good standing with the State Bar of California.

On April 2, 2021, after repeated failed attempts to contact CSSN Brown, Micah, |
provided a “Notice of No Attorney-Client Relationship” to this Court and the
Appellate Government Division. As of this writing I have not had any contact with
CSSN Brown, nor have I formed an attorney-client relationship.

On June 10, 2021, this court issued and “ORDER To Represent Appellant.”

On June 14, 2021 I contacted the State Bar of California Ethics Hotline to inquire
about any potential violations of the California Business and Professions Code that
could result from my compliance with this Court’s order.

The Ethics Counselor directed me to California Business and Professions Code §
6104, which states “[c]orruptly or willfully and without authority appearing as



attorney for a party to an action or proceeding constitutes a cause for disbarment or
suspension.” My concern is that any action I take on behalf of CSSN Brown
would be “without authority” because I have not formed an attorney-client
relationship or had any contact with CSSN Brown that would constitute authority
to represent him. The ethics counselor concurred with my concern.

However, California Business and Professions Code § 6103 states that “[a] willful
disobedience or violation of an order of the court requiring him to do . . . an act
connected with or in the course of his profession, which he out in good faith to
do..., and any violation of the oath taken buy him, or of his duties as such attorney,
constitute causes for disbarment or suspension.” The ethics counselor opined that
an order from a court that specifically acknowledges that the order is directing
counsel to violate California Business and Professions Code § 6104 may provide
“shelter” against any disciplinary action by the State Bar of California.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing
is true and correct. Executed on July 8, 2021.

“asper ! . I lasey

Captain, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street SE

Building 58, Suite 100

Washington Navy Yard, D.C. 20374
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UNITED STATES
Appellee

V.

Micah J. BROWN

Culinary Specialist (Submarines)
Seaman (E-3)

U. S. Navy

Appellant

NMCCA No. 202100042
Panel 3
ORDER

To Represent Appellant

It is, by the Court, this 10th day of June 2021,

ORDERED:

That Appellate Defense Counsel shall represent Appellant, see United
States v. Harper, 80 MdJ 540 (N-M Ct. Crim. App. 2020) (order), and file a brief
specifying any assignments of error by no later than 12 July 2021.

FOR THE COURT:

RODGER A. DREW, JR.

Clerk of Court

Copy to:
NMCCA (51.3)
45 (Capt Casey)
46 (Capt Rimal)
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IN THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES MOTION FOR LEAVE TO FILE
OUT-OF-TIME FOR A THIRD
ENLARGEMENT OF TIME

V. NMCCA Case No. 202100042

Micah J. Brown Tried at Region Legal Service Office

Culinary Specialist (Submarines) Mid-Atlantic, Naval Base Groton,

Seaman (E-3) Connecticut, on March 20; July 11;

U.S. Navy September 18; October 23;

December 2-3, 2019; and January 13;
February 11; August 4, 14, 26;
September 24; October 12-19, 2020,
before a General Court-Martial
convened by the Commanding
Officer, Navy Region Mid-Atlantic,
LCDR R.L. Stormer, JAGC, U.S.
Navy, presiding

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

Pursuant to this Court’s Rules of Appellate Procedure 23(a), 23.1, and 23.2,
and 23.11, undersigned counsel respectfully moves for leave to file out-of-time for
a third enlargement of time. The current due date per Panel 3’°s Order is July 12,

2021. The number of days requested is thirty. The requested due date is August

11,2021.



Status of the case:
1. The Record of Trial was docketed on February 17, 2021.
2. The Moreno III date is August 17, 2022.
3. Seaman Brown is not confined.
4. The record consists of 1,965 transcribed pages and 5,416 total pages.
5. Counsel has not reviewed the Record.

Counsel has been unable to communicate with Seaman Brown after
reasonable due diligence. The Government failed to find Seaman Brown after this
Court’s Order to locate him. Thus, Seaman Brown has not been consulted for this
enlargement and no attorney-client relationship has been formed between counsel
and Seaman Brown.

There is good cause for this enlargement, out-of-time, due to the pending
Motions regarding undersigned counsel’s inability to represent Seaman Brown
based on a lack of attorney-client relationship and a lack of request for appellate
representation. Counsel filed a Motion to Withdraw from the case and a Motion for
Reconsideration of the Panel’s Order to represent Seaman Brown. The Court has
not yet acted on those Motions.

This enlargement request is an attempt to comply with the Panel’s Order on
June 10, 2021. However, it is not a concession that undersigned counsel can

represent Seaman Brown. No attorney-client representation has been formed and



Seaman Brown made no request for appellate representation.

“asper ! Uasey

Captain, U.S. Marine Corps

Appellate Defense Counsel
Navy-Marine Corps Appellate Review
Activity

1254 Charles Morris Street, SE
Building 58, Suite 100

Washiniton, DC 20374




CERTIFICATE OF FILING AND SERVICE

I certify that the original and three copies of the foregoing were
electronically delivered to the Court on July 12, 2021, that a copy was uploaded
into the Court’s case management system on July 12, 2021 and that a copy of the

foregoing was electronically delivered to the Appellate Government Division on

“asper ! . [ Lsey

Captain, U.S. Marine Corps
Appellate Defense Counsel

July 12, 2021.



Subject: RULING - FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - Request for 3rd
EOT (Capt Casey)
Signed By:

MOTION GRANTED
July 12 2021
United States Navy-Marine Corps
Court of Criminal Appeals

Panel Paralegal
Navy-Marine Corps Court of Criminal Appeals
1254 Charles Morris St SE, Ste 320

Washington Navy Yard, DC 20374

Subject: FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - Request for 3rd EOT (Capt Casey)

Good morning,

Attached is a Motion for Leave to File Out of Time and a request for a 3™ EOT in the Panel 3 case, U.S. v. Brown,
202100042.

Very respectfully,



Jasper Casey
Captain, U.S. Marine Corps

Appellate Defense Counsel (Code 45)
1254 Charles Morris Street SE, Bldg. 58
Washington Navy Yard, DC 20374
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UNITED STATES NMCCA No. 202100042
Appellee
Panel 3
v ORDER
Micah J. BROWN Denying
Culinary Specialist (Submarines) Appellate Defense Counsel’s
Seaman (E-3) Motion to Withdraw as
U. S. Navy Appellate Defense Counsel and
Appellant Motion for Reconsideration

On 12 April 2021, this Court issued an Order directing the Government to
locate Appellant for the purpose of ordering him to contact Appellate Defense
Counsel. The Government responded on 12 May 2021 that the Navy and
Marine Corps Appellate Leave Activity [NAMALA] had attempted to contact
Appellant via phone call on 10 separate occasions. These attempts resulted in
a responsive text message on 4 April 2021, presumably from Appellant,
providing an address to “mail [Appellant’s] things,” which this Court con-
strues to include matters related to the appellate review of his case. In
response to the text message, NAMALA sent four text messages and two
voice mails, to which Appellant did not respond.

On 10 June 2021, this Court ordered Appellate Defense Counsel to repre-
sent Appellant and to file a brief specifying any assignments of error no later
than 12 July 2021. On 8 July 2021, Appellate Defense Counsel filed a Motion
to Withdraw Appellate Defense Counsel and Motion for Reconsideration of
NMCCA Panel 3 Order to Represent Appellant and Suggestion for En Banc
Consideration.

Appellate Defense Counsel argues for withdrawal on various grounds, but
in light of previous decisions by this Court,! it is unnecessary to respond to
each asserted ground individually. What is clear is that Appellant has taken
no action either to affirmatively waive or withdraw his case from automatic

1 United States v. Harper, 80 M.J. 540 (N-M Ct. Crim. App. 2020).



appellate review by this Court, or to affirmatively waive his right to repre-
sentation by military counsel.

This Court finds that Appellate Defense Counsel was properly detailed as
military counsel to represent Appellant before this Court. By statute, such
counsel “shall represent the accused before th[is] Court of Criminal Appeals
... when the United States is represented by counsel.”2 The United States is
represented by appellate government counsel on pending matters in this
case; therefore, Appellate Defense Counsel shall represent Appellant before
this Court unless and until Appellant affirmatively waives his right to such
representation. In the future, should Appellant waive his right to appellate
review, the need for representation by Appellate Defense Counsel would be
obviated. This Court finds that in the absence of either a signed appellate
rights waiver or an affirmative waiver of Appellant’s right to detailed appel-
late counsel, Appellant is entitled to review by this Court and to representa-
tion by Appellate Defense Counsel.

Accordingly, it is, by the Court, this 27th day of July 2021,
ORDERED:

That Appellate Defense Counsel’s request to withdraw as counsel for Ap-
pellant is DENIED;

That Appellate Defense Counsel’s motion for reconsideration and sugges-
tion for this Court’s En Banc review of the Order to Represent Appellant of
10 June 2021 is DENIED;

That the Government provide to Appellate Defense Counsel all contact
information for Appellant, including but not limited to the address he provid-
ed to NAMALA;

That Appellate Defense Counsel attempt to contact Appellant via all
means available, to include sending a letter via certified mail to the address
provided by NAMALA, explaining—at a minimum—the matters set out in
Appendix A to this Order; and

That Appellate Defense Counsel provide representation to Appellant in
accordance with his state bar rules, this Court Order, and the rules of this
Court, and file a brief specifying any assignments of error no later than 25
August 2021.

2 Article 70(c)(1)—(2), Uniform Code of Military Justice, 10 U.S.C. § 870(c)(2) (em-
phasis added). See also Rule for Courts-Martial 1202; Manual of the Judge Advocate
General, Judge Advocate General Instruction 5800.7F CH 1 § 0148 (Jan. 1, 2019).
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appellate review by this Court, or to affirmatively waive his right to repre-
sentation by military counsel.

This Court finds that Appellate Defense Counsel was properly detailed as
military counsel to represent Appellant before this Court. By statute, such
counsel “shall represent the accused before th[is] Court of Criminal Appeals
... when the United States is represented by counsel.”2 The United States is
represented by appellate government counsel on pending matters in this
case; therefore, Appellate Defense Counsel shall represent Appellant before
this Court unless and until Appellant affirmatively waives his right to such
representation. In the future, should Appellant waive his right to appellate
review, the need for representation by Appellate Defense Counsel would be
obviated. This Court finds that in the absence of either a signed appellate
rights waiver or an affirmative waiver of Appellant’s right to detailed appel-
late counsel, Appellant is entitled to review by this Court and to representa-
tion by Appellate Defense Counsel.

Accordingly, it is, by the Court, this 27th day of July 2021,
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That Appellate Defense Counsel’s motion for reconsideration and sugges-
tion for this Court’s En Banc review of the Order to Represent Appellant of
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That the Government provide to Appellate Defense Counsel all contact
information for Appellant, including but not limited to the address he provid-
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That Appellate Defense Counsel attempt to contact Appellant via all
means available, to include sending a letter via certified mail to the address
provided by NAMALA, explaining—at a minimum—the matters set out in
Appendix A to this Order; and

That Appellate Defense Counsel provide representation to Appellant in
accordance with his state bar rules, this Court Order, and the rules of this
Court, and file a brief specifying any assignments of error no later than 25
August 2021.
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IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES,
Appellee

V.

Micah J. BROWN,
Culinary Specialist Seaman (E-3)
U.S. Navy

Appellant

N N N N N N N N N N N N N N N N N N N

APPELLEE’S OPPOSITION TO
APPELLANT’S MOTION TO
WITHDRAW

Case No. 202100042

Tried at Naval Submarine Base New
London, Groton, Connecticut, on
March 20, July 11, September 18,
October 23, and December 2—-3, 2019,
January 13, February 11, August 4,
14, and 26, and September 24, 2020,
before a general court-martial
convened by Commander, Navy
Region Mid-Atlantic, Lieutenant
Colonel R. Mattioli, U.S. Marine
Corps (arraignment), Commander R.J.
Stormer, JAGC, U.S. Navy (trial),
presiding.

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

The United States opposes Appellant’s Motion to withdraw because it fails

to identify the successor appellate defense counsel, as required by Rule 12 of this

Court’s Rules of Appellate Procedure.



A. This Court’s Rules require counsel requesting withdrawal from a case
to, inter alia, “identify by name the successor appellate defense
counsel.”

“The filing of any pleading relative to a case which contains the signature of
counsel . . . constitutes notice of appearance of such counsel.” N-M. Ct. Crim.
App. R. 12(a). To later withdraw, an appellate defense counsel “must request
leave to withdraw by motion to the Court.” N-M. Ct. Crim. App. R. 12.2. Such
motion must, inter alia, “identify by name the successor appellate defense
counsel,” and “affirm that a thorough turnover of the record between counsel has
been completed.” Id.

This Court is directly responsible for exercising “institutional vigilance”
over all cases before it which are pending Article 66 review. Diaz v. JAG of the
Navy, 59 M.J. 34,40 (C.A.A.F. 2003). An appellant must comply with this
Court’s Rules, which enable the Court to maintain “institutional vigilance” over
cases before it. Id.

B.  Contrary to Rule 12.2, Appellate Defense Counsel’s Motion fails to

1dentify the successor appellate defense counsel. This Court should
require Appellate Defense Counsel to comply with its Rules.

Appellate Defense Counsel has filed multiple pleadings that already
constitute notice of appearance as Appellant’s counsel under the Rules. (See
Appellant’s Notice of No Attorney Client Relationship at 2, April 4, 2021;

Appellant’s Mot First Enl. at 3, April 19, 2021; Appellant’s Mot Second Enl. at 3,



May 12, 2021; Appellant’s Mot to Withdraw and Mot for Recon. and Suggestion
for En Banc Consideration at 22, July 8, 2021; Appellant’s Mot to Attach at 1, July
8, 2021; Appellant’s Mot Third Enl. at 3, July 12, 2021.)

As counsel of record, Appellate Defense Counsel must first comply with
Rule 12.2 before withdrawing from representation. Despite acknowledging this
requirement, Appellate Defense Counsel’s Motion fails to identify replacement
counsel and therefore has not acted to ensure continued representation of
Appellant. (See App. Mot to Withdraw at 2, July 8, 2021.) Appellate Defense
Counsel may accomplish this by contacting the appellate detailing authority in
Code 45 and identifying the successor appellate defense counsel.

Unless Counsel amends his Motion to comply with Rule 12.2, this Court
should deny his request for withdrawal.

Conclusion

The United States respectfully requests this Court deny Appellate Defense
Counsel’s Motion for Withdrawal. When Appellate Defense Counsel submits an
amended Motion that complies with this Court’s Rules, the United States will

reconsider its position.

MEGAN E. MARTINO
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel

3



Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE
Washington Navy Yard, DC 20374

Certificate of Filing and Service

I certify that this document was emailed to the Court’s filing address,
uploaded to the Court’s case management system, and emailed to Appellate

Defense Counsel, Captain Jasper W. CASEY, U.S. Marine Corps, on July 16,

2021.

MEGAN E. MARTINO
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES,
Appellee

V.

Micah J. BROWN,
Culinary Specialist Seaman (E-3)
U.S. Navy

Appellant

N N N N N N N N N N N N N N N N N N N N

APPELLEE’S CONDITIONAL
CONSENT TO APPELLANT’S
MOTION FOR FOURTH
ENLARGEMENT OF TIME

Case No. 202100042

Tried at Naval Submarine Base New
London, Groton, Connecticut, on
March 20, July 11, September 18,
October 23, and December 23, 2019,
January 13, February 11, August 4,
14, and 26, and September 24, 2020,
before a general court-martial
convened by Commander, Navy
Region Mid-Atlantic, Lieutenant
Colonel R. Mattioli, U.S. Marine
Corps (arraignment), Commander R.
J. Stormer, JAGC, U.S. Navy (trial),
presiding.

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Pursuant to Rule 23(c) of this Court’s Rules of Appellate Procedure, while

the United States opposes a full thirty-day enlargement, it consents to a fourteen-



day enlargement. If Appellant files a supplemental pleading consistent with the
Rules and precedent, the United States will then consent to the full enlargement.
A. This Court’s Rules require a status of the review of the record of trial,

a discussion of case complexity, and a detailed explanation of good
cause.

This Court may grant an enlargement of time only if an appellant shows
good cause with particularity. N-M. Ct. Crim. App. R. 23.2(¢)(3). This includes
requiring counsel to provide the status of the review of the record of trial and to
“articulate specific reasons why the enlargement of time should be granted by the
Court,” which includes the complexity of the case. N-M. Ct. Crim. App. R.
23.2(c)(3).

This Court is directly responsible for exercising “institutional vigilance”
over this and all cases pending Article 66 review. Diaz v. JAG of the Navy, 59
M.J. 34, 40 (C.A.A.F. 2003). Appellant must comply with this Court’s Rules,
which enable the Court to maintain “institutional vigilance” over his case. Id.

The justification for appellate delay implicates Appellant’s right to speedy
appellate process. In United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006), the
court held that the Court of Criminal Appeals failed to exercise “institutional
vigilance” and attributed that failure to the United States where appellate defense
counsel stated the same reason for delay in each enlargement request. Id. at 137.

The court found recurrent, rote justifications for delay suggested there was no



evidence demonstrating either “that the enlargements were directly attributable to

99 ¢¢

[the appellant],” “that the need for additional time arose from other factors such as
the complexity of [the appellant]’s case,” or that “the numerous requests for delay
filed by appellate defense counsel benefited [the appellant].” /d.

B. The Motion does not comply with the Rules. It fails to describe a

current status of the review of the Record, a statement of the
complexity of the case, or a statement of good cause.

1. Appellate Defense Counsel’s repeated statement that review of
the Record is incomplete fails to convey to the Court, or the
United States, the current status of review.

Despite two orders from this Court requiring Appellate Defense Counsel to
file a brief specifying any assignments of error, Counsel shows no progress toward
that end. (See Order to Represent Appellant, June 10, 2021; Order Denying
Appellate Defense Counsel’s Mot. To Withdraw as Appellate Defense Counsel and
Mot. For Recon. at 2, July 27, 2021.)

Appellant’s fourth Motion asserts that Appellate Defense Counsel has not
completed review of the Record. (See Appellant’s Mot Fourth Enl. at 2, Aug. 24,
2021.) This case was docketed over six months ago and the status of review in the
Fourth Enlargement Motion is identical to that in the First, which was filed four
months ago. (See Appellant’s Mot First Enl. at 2, Apr. 19, 2021.) This rote claim
that Counsel has not completed review of the Record fails to update the Court—so

that the Court can exercise “institutional vigilance”—and fails to convey to the



United States information to permit a fully informed response to the Motion. Diaz,
59 M.J. at 40.

2. The Motion does not describe the case’s complexity.

As with each of the previous three requests, the current Motion again fails to
discuss the case’s complexity. (Compare Appellant’s Mot. Fourth Enl., Aug. 24,
2021, with Appellant’s Mot. Third Enl. July 12, 2021, Appellant’s Mot. Second
Enl., May 12, 2020, and Appellant’s Mot. First Enl., Apr. 19, 2021.)

Rule 23.2(¢)(3)(F) demands otherwise.

3. Appellant fails to articulate good cause.

Finally, the Motion’s sole enunciation of “good cause” is Appellate Defense
Counsel’s difficulty in communicating with Appellant. (Appellant’s Mot. Fourth
Enl. at 2-3, Aug. 24, 2021.) Appellate Defense Counsel provides no explanation
of how that prevents review of the Record and drafting a brief.

Appellate Defense Counsel neither documents how these delays benefitted
Appellant, nor provides assurances that Appellate Defense Counsel will make
progress in the requested enlargement period or that he will prioritize this case over
his other cases. (See Appellant’s Mot. Fourth Enl., Aug. 24, 2021.) This Court’s
Rules and Moreno require more. “Ultimately the timely management and
disposition of cases docketed at the Courts of Criminal Appeals is a responsibility

of the Courts of Criminal Appeals.” Moreno, 63 M.J. at 137.



This Court should partially deny the present thirty-day enlargement request
and grant only fourteen days. If Appellant complies with this Court’s Rules, only
then should this Court consider granting Appellant’s full requested thirty-day
enlargement.

Conclusion

The United States consents to a fourteen-day enlargement. The United

States will consent to the full thirty-days requested if Appellate Defense Counsel

promptly files an amended motion that complies with this Court’s Rules.

MEGAN E. MARTINO
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE
Washington Navy Yard, DC 20374

Certificate of Filing and Service

I certify that this document was emailed to the Court’s filing address,
uploaded to the Court’s case management system, and emailed to Appellate
Defense Counsel, Captain Jasper W. CASEY, U.S. Marine Corps, on August 25,

2021.



MEGAN E. MARTINO
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel



Subject: RULING - FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - SUPPLEMENT to
Request for 4th EOT (Capt Casey)

Signed By: I

MOTION GRANTED
Aug 25 2021
United States Navy-Marine Corps
Court of Criminal Appeals

Subject: FILING - Panel 3 - U.S. v. Brown - NMCCA No. 202100042 - SUPPLEMENT to Request for 4th EOT (Capt Casey)

To this Honorable Court,

Per this Court’s direction, attached is a Supplement to Appellant’s Request for a 4th EOT in the Panel 3 case,
U.S. v. Brown, 202100042.

Very respectfully,

Jasper Casey
Captain, U.S. Marine Corps

Appellate Defense Counsel (Code 45)

1254 Charles Morris Street SE, Bldg. 58
Washington Navy Yard, DC 20374



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES
Appellee
V.

Micah J. Brown

Culinary Specialist (Submarines)
Seaman (E-3)

U.S. Navy

Appellant

APPELLANT’S OUT-OF-TIME
MOTION FOR A FOURTH
ENLARGEMENT OF TIME

NMCCA Case No. 202100042

Tried at Region Legal Service Office
Mid-Atlantic, Naval Base Groton,
Connecticut, on 20 March 2019, 11
July 2019, 18 September 2019, 23
October 2019, 2-3 December 2019,
13 January 2020, 11 February 2020,
4 August 2020, 14 August 2020, 26
August 2020, 24 September 2020,
and 12-19 October 2020 before a
General Court-Martial convened by
the Commanding Officer,
Commander, Navy Region Mid-
Atlantic, Lieutenant Commander
R.L. Stormer, JAGC, USN presiding
(trial)

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS

COMES NOW undersigned, pursuant to Rule 23.2(c)(3) of this Court’s

Rules, and respectfully moves out-of-time for a fourth enlargement of time to

resolve a pending writ of mandamus and prohibition at C.A.A.F., titled In Re

Jasper Casey. The current due date is August 25, 2021. The number of days



requested is thirty. The requested due date is September 24, 2021.
The current status of the case:
1. The Record of Trial was docketed on 17 February 2021.
2. The Moreno III date is 17 August 2022.
3. CSSN Brown is not confined.
4. The record consists of 1,965 transcribed pages, and 5,416 total pages.
5. Counsel has not completed initial review of the record of trial.
Seaman Brown has not been consulted regarding this enlargement request.

Good cause exists for this enlargement. Undersigned counsel has not formed
an attorney-client relationship with Seaman Brown. Counsel provided Notice of
No Authority to Represent Seaman Brown on April 2, 2021. After the government
was unable to locate Seaman Brown, this Court ordered undersigned counsel to
represent Seaman Brown on June 10, 2021. This court later denied undersigned
counsel’s motionsto withdraw and reconsider and ordered the current filing
deadline on July 27, 2021.

On August 16, 2021 a Petition for Extraordinary Relief in the Nature of a
Writ of Mandamus and Prohibition titled /n Re Jasper Casey, and a Motion for
Emergency Stay were filed with the Court of Appeals for the Armed Forces

(C.A.A.F.). Those filings are pending decision from C.A.A.F.. Undersigned
2



counsel requests additional time to resolve this pending litigation.
Undersigned counsel also requests additional time to continue to make
efforts to make contact with Seaman Brown to ascertain his desires for

representation and appellate review.

Due to administrative oversight, undersigned counsel failed to file this
request for a fourth enlargement as intended on August 20, 2021. This
enlargement request is an attempt to comply with the Panel’s Order of July
27,2021. However, it is not a concession that undersigned counsel can
represent Seaman Brown. No attorney-client representation has been formed

and Seaman Brown made no request for appellate representation.

WHEREFORE, Appellant respectfully requests this Court grant this motion.

Captain, U.S. Marine Corps

Appellate Defense Counsel

Navy-Marine Corps Appellate Review Activity
1254 Charles Morris Street SE

Building 58, Suite 100

Washington Navy Yard, D.C. 20374




CERTIFICATE OF FILING AND SERVICE

I certify that the original and copy of the foregoing was delivered to the
Court on 24 August 2021 that a copy was uploaded into the Court’s case
management system on 24 August 2021, and that a copy of the foregoing was

delivered to Director, Appellate Government Division on 24 August 2021.

Jlasper ! ILsey

Captain, U.S. Marine Corps
Appellate Defense Counsel



IN THE UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

Before Panel No. 3

UNITED STATES,
Appellee

APPELLEE’S ORDER RESPONSE

Case No. 202100042
V.
Tried at Naval Submarine Base New
London, Groton, Connecticut, on
March 20, July 11, September 18,
October 23, and December 23, 2019,

)
)
)
g
Micah J. BROWN, )
)
Appellant ) January 13, February 11, August 4,
)
)
)
)
)
)
)
)

Culinary Specialist Seaman (E-3)
U.S. Navy

14, and 26, and September 24, 2020,
before a general court-martial
convened by Commander, Navy
Region Mid-Atlantic, Lieutenant
Colonel R. Mattioli, U.S. Marine
Corps (arraignment), Commander R.
J. Stormer, JAGC, U.S. Navy (trial),
presiding.

TO THE HONORABLE JUDGES OF THE UNITED STATES
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

In response to this Court’s Order of July 27, 2021, the United States
respectfully affirms that undersigned Counsel has provided Appellate Defense
Counsel by email all known contact information for Appellant, including (1) the

address he provided to the Navy and Marine Corps Appellate Leave Activity



(“NAMALA”), (2) the phone number from which Appellant sent NAMALA his
address, and (3) Appellant’s mother’s phone number.

Conclusion

The United States has complied with this Court’s Order.

MEGAN E. MARTINO
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel
Navy-Marine Corps Appellate
Review Activity

Bldg. 58, Suite BO1

1254 Charles Morris Street SE
Washington Navy Yard, DC 20374

Certificate of Filing and Service
I certify that this document was emailed to the Court’s filing address,
uploaded to the Court’s case management system, and emailed to Appellate
Defense Counsel, Captain Jasper W. CASEY, U.S. Marine Corps, on August 5,

2021.

MEGAN E. MARTINO
Lieutenant, JAGC, U.S. Navy
Appellate Government Counsel
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UNITED STATES
Appellee NMCCA NO. 202100042
v. Panel 3
Micah J. BROWN ORDER
Culinary Specialist (Submarines)
Seaman (E-3) Denying Access to Sealed
U. S. Navy Materials
Appellant

On 13 September 2021, Appellant, through counsel, filed an amended Mo-
tion to Examine Sealed Materials in the Record of Trial. Specifically, Appel-
lant’s counsel seeks to review Appellate Exhibit LXVIII, Appellant’s Medical
and Mental Health Records, and Appellate Exhibit LXX, Appellant’s Medical
and Mental Health Records.

In the motion, counsel assert that the exhibits were reviewed by trial de-
fense counsel (prior to being excused by Appellant, who subsequently repre-
sented himself at trial) but not released to trial counsel.! The military judge
reviewed the exhibits in camera. Appellant’s counsel indicates that “counsel
does not believe that said Appellate Exhibits are subject to any colorable claims
of privilege.” Appellant’s Mot. to Examine (Sept. 13, 2021), para. 2.a.(3). Ap-
pellant’s counsel asserts that “access to the sealed exhibits is necessary to com-
plete counsel’s review of the entire appellate record, in order to coordinate an
appropriate appellate strategy.” Id., para. 2.a.(4).

Sealed exhibits not released to trial counsel or trial defense
counsel may be examined by or disclosed to appellate counsel
only upon a showing of good cause. The motion must concisely
identify the counsel’s need for the sealed portion of the record to

1 The military judge’s sealing order for Appellate Exhibit LXVII states that the
sealed records were “[r]eviewed in camera by the military judge, but not reviewed by,
or released to counsel.” App. Ex. LXVII. By contrast, the military judge’s sealing order
for Appellate Exhibit LXX states that the sealed records were “[r]eviewed in camera
by the military judge, but not reviewed by, or released to trial counsel.” App. Ex. LXX
(emphasis added).



perform his or her official duties as well as the specific legal au-
thority authorizing his or her access to that portion of the record.

N-M. Ct. Crim. App. R. 6.2(c)(2).

A motion seeking to examine sealed exhibits not released to trial
counsel or trial defense counsel that are colorably privileged un-
der the Military Rules of Evidence (e.g. matters sealed under
Mil. R. Evid. 513 and 514), must further include either a certifi-
cation in subsection (A) or an explanation in subsection (B) be-

low:

(A) A certification that:

(1) The privilege holder, or the guardian or authorized repre-
sentative of the privilege holder, has been provided notice and a
copy of the motion to examine the sealed privileged materials. In
such an instance, the response, if any, received by counsel within
seven days of providing the notice.

or

(i1) That counsel has taken reasonable steps to provide notice
to the privilege holder, or the guardian or authorized representa-
tive of the privilege holder but has been unable to locate or pro-
vide notice to such person. In such an instance, counsel shall de-
tail the efforts undertaken to contact the privilege holder.

(B) An explanation, with supporting affidavits or references to

the record as may be necessary, as to why the privilege:
(1) Has been waived,;

(i1) Does not exist; or

(i11) Does not apply because of a recognized exception to the

privilege.

N-M. Ct. Crim. App. R. 6.2(c)(3).

(a) Except as provided in (b) below, a motion to examine
sealed materials, if granted, will constitute approval for both
parties to review the sealed materials. When the Court has
granted one party’s motion to review sealed matter, a motion
seeking to review the same matter filed by the other party is re-
dundant and unnecessary.

(b) A party may seek to review sealed matter without pre-
sumptively providing access to the other party. (E.g., such a mo-
tion may be appropriate when a privilege applies to one party
but not the other). A motion under this exception shall clearly



and specifically state that it is filed under this exception and will
include the basis for seeking ex parte examination.

N-M. Ct. Crim. App. R. 6.4.

The Court finds that the exhibits sought to be reviewed by Appellant’s
Counsel are colorably privileged under Mil. R. Evid. 513.

Accordingly, it is, by the Court, this 7th day of October, 2021,
ORDERED:
1. That Appellant’s Motion to Review Sealed Materials is DENIED.

2. That a motion for reconsideration shall comply with N-M. Ct. Crim. App.
R. 6.2(c)(3) and shall affirmatively state whether counsel seeks to review sealed
matter without presumptively providing access to Appellee in accordance with
N-M. Ct. Crim. App. R. 6.4.

Clerk of Court

Copy to:

45 (Capt Casey)
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This opinion is subject to administrative correction before final disposition.
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vened at Naval Submarine Base New London, Connecticut, consisting
of officer and enlisted members. Sentence in the Entry of Judgment:
reduction to E-1, confinement for 3 years, and a dishonorable discharge.

For Appellant:
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This opinion does not serve as binding precedent under
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United States v. Brown, NMCCA No. 202100042
Opinion of the Court

PER CURIAM:

After careful consideration of the record, submitted without assignment of
error, we have determined that the findings and sentence are correct in law
and fact and that no error materially prejudicial to Appellant’s substantial
rights occurred.?

The findings and sentence are AFFIRMED.

Clerk of Court

1 Articles 59 & 66, Uniform Code of Military Justice, 10 U.S.C. §§ 859, 866.
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THERE WERE NO REMANDS



NOTICE OF COMPLETION OF
APPELLATE REVIEW
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