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On 23 June , 2023, the accused was informed of the charges against him and of the name of the
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TRIAL COURT MOTIONS & RESPONSES










































October 2022, that while she was in uniform discharging her duties that CDR Eubanks exposed

his naked body on two occasions and grabbed her arm in September and October 2022. (Encl. 1)

LEGAL BACKGROUND

The Government is required to produce records within the possession, custody or control
of military authorities that are “relevant to defense preparation.” R.C.M. 701(a)(2). C.A.A.F. has
held that trial counsel’s obligation under Article 46, UCM]J, includes removing “‘obstacles to
defense access to information” and providing “such other assistance as may be needed to ensure
that the defense has an equal opportunity to obtain evidence.” U.S. v. Williams, 50 M.J. 436, 442
(C.A.AF. 1999).

R.C.M. 701 is explicitly based on Federal Rule of Crim. P. 16(a). See, Analysis to R.C.M.
701. The requirement to disclose all documents and information “material to the preparation to
the defense” is a carbon copy from FRCP 16(a).

The Court of Military Appeals has repeatedly construed these provisions in unison and
cited to the federal rule and federal case law when applying RCM 701. See, U.S. v. Stone, 40
M.J. 420, 422 (C.M.A. 1994), citing to U.S. v. Lloyd, 992 F.2d 348, 351 (D.C.Cir.1993); U.S. v.
Charles, 40 M.]. 414, 417 (C.M.A. 1994), citing to Lloyd, 992 F.2d at 351 and Fed.R.Crim.P.
16(a)(1)(C).

Accordingly, both in federal criminal courts and military courts, “materiality is a
necessary prerequisite to discovery. U.S. v. Ness, 652 F.2d 890, 892 (9th Cir.1981); U.S. v.
Marshall, 532 F.2d 1279 (9th Cir.1976).

In interpreting the “material to the preparation of the defense” provision of Fed.R.Crim.P.
16(a), “[t]he courts of appeals have displayed remarkable uniformity in concluding that it is not

enough that what is sought “bears some abstract logical relationship to the issues in the case.”
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It is a settled issue that the government generally need not produce documents that are in
the possession, custody, or control of a separate state or local government agency. See Stellato,
74 M.). 484; U.S. v. Poulin, 592 F. Supp. 2s. 137, 142-143 (D. Me. 2008); U.S. v. Libby 429
F.Supp. 3, 6 (D.D.C. 2006); U.S. v. Marshall, 132 F.3d 63, 68 (D.C.Cir.1998).

In order to warrant the production of state records not in the possession or control of the
government, the defense must show that the state records contain material which is relevant and
necessary. Under R.C.M. 703(f)(1), “[e]ach party is entitled to the production of evidence which
is relevant and necessary.”

Additionally, there are limits to what is required of the government. The “prosecutor’s
obligation... is to remove obstacles to defense access to information.... These obligations,
however, do not relieve the defense of its responsibility to specify the scope of its discovery
request.” U.S. v. Williams, 50 M.J. 436 (C.A.A.F. 1999).

Ultimately, courts have made clear that discovery is not a tool for a broad “fishing
expedition;” the defense must establish that the requested evidence exists and articulate how it is
relevant and material. See U.S. v. Rodriguez, 60 M.J. 239 (C.A.AF. 2004); See U.S.. v. Abrams,
50 M.J. 361, 362 (C.A.A.F. 1999); U.S. v. Briggs, 48 M.J. 143 (C.A.A.F. 1998); U.S. v.
Franchia, 32 C.M.R. 315, 320 (U.S.C.M.A. 1962).

ANALYSIS

The Government asks the Court to deny the motion to compel discovery. The Defense
has not met its burden to establish the requested discovery contains evidence relevant and
necessary to the Defense preparation. The Defense has requested five categories of discovery
some of which have been produced and many of which have not been adequately established as

relevant.
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administer all oaths in front of court members in his case. This is a question of preserving CDR
Eubanks’s right to due process and fundamental fairness.’
BURDEN
The Defense, as the moving party, bears the burden of proof on any factual issue the
resolution of which is necessary to decide the motion by a preponderance of the evidence.*

FACTS

CDR Eubanks is charged with a single specification of Indecent Exposure in violation of
Article 120c, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 920c (2018) and two
Specifications of Conduct Unbecoming an Officer in violation of Article 133, UCMJ, 10 U.S.C.
§ 133 (2018). The Defense presently expects that he will elect trial by members.

He is represented by two military defense counsel and no civilian attorneys. The Military
Judge il; his case is a judge advocate.

LAW

“Each witness before a court-martial shall be examined on oath.”® The members of a court-

136

martial must also take an oath “to perform their duties faithfully.”® When administering oaths,

“[a]ny procedure which appeals to the conscience of the person to whom the oath is administered
and which binds that person to speak the truth, or, in the case of one other than a witness,

properly to perform certain duties is sufficient.””’

¥ Service members are entitled to due process at trial by court-martial. United States v. Graf, 35 M.J. 450, 460
(C.A.AF. 1992) (citing Middendorf v. Henry, 425 U.S. 24, 43 (1976)); see also United States v. Culp, 14
U.S.C.M.A. 199, 206 (1963) (“We have held that an accused shall not be denied ‘fundamental fairness, shocking to
the universal sense of justice [. . .]."”™).

4 Article 42(b), UCMJ, 10 U.S.C. §842(b); R.C.M. 905(c)

3 Article 42(a), UCMYJ, 10 U.S.C. §842(a); R.C.M. 807(b)(1)(B)

6 R.C.M. 807(a)(1)(A)

7R.C.M. 807(a)(2)
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U.S. COAST GUARD TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES DEFENSE MOTION TO SUPPRESS
V. (Unwarned Statements)

J. B. EUBANKS

CDR/O-S 23 DEC 22

U.S. PUBLIC HEALTH SERVICE

MOTION
Pursuant to 10 U.S.C. §31, Article 31, UCM]J, R.C.M. 905(d)(3), and Mil. R. Evid. 304
and 305, the Defense moves to suppress statements made by CDR Eubanks to the Coast Guard
Investigative Service (CGIS).
BURDEN
Upon motion by the Defense to suppress statements of the Accused under Mil. R. Evid.
304, the prosecution has the burden of establishing the admissibility of the statement. Mil. R.
Evid. 304(f)(6). The military judge must find by a prepondérance of the evidence that the
Accused’s statement was made voluntarily before the statement may be admitted into evidence.
Mil. R. Evid. 304(f)(7).
FACTS
1. CDR Eubanks is a member of the Public Health Service Commissioned Corps, assigned to
the Coast Guard. He is charged with a single specification of violation of Article 120c, UCMJ 10
U.S.C. § 920c, and two specifications of violation of Article 133, UCMJ, 10 U.S.C. § 933.
(Charge Sheet, May 12, 2022)
2. On January 29, 2021, CGIS began investigating allegations that CDR Eubanks had sent a

lewd picture to an enlisted Coast Guardsman at Sector Mobile. (Encl. A.)
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about in his interview. Thus, no relief is warranted.

Defense further alleges a warning for “indecent conduct” does not carry the same
connotation of “indecent exposure” to a lay person such as CDR Eubanks and cannot expect to
orient him. CDR Eubanks has served in the military since 2000, he is not an 18-year-old non-rate
two weeks removed from Cape May speaking to his new Chief. Indecent conduct and indecent
exposure carry similar if not the same connotation to orient CDR Eubanks to the alleged
misconduct. “The precision and expertise of an attorney in informing an accused of the nature of
the accusation under Article 31 is not required.” United States v. Simpson, 54 M.J. 281, 284
(C.A.AF. 2000). See, e.g., United States v. Johnson, 43 CMR 160 (C.M.A. 1971). Again, the
focus of the investigation was exactly what CDR Eubanks talked about in his interview:
misconduct of a sexual nature towards subordinates. As the C.A.A F. stated in Simpson “[i]t is
not necessary that an accused be advised of each and every possible charge under investigation.”
54 M.J. 281, 284 (C.A.AF. 2000). What the C.A.A F. did state must happen is the accused must
be in informed of the “general nature of the allegation.” Id. Defense fails to demonstrate how (1)
Indecent Conduct; (2) Fraternization; and (3) Failure to Obey a General Order does not orient
CDR Eubanks towards the focus of the investigation. Thus, no relief is warranted, and the
interview must be admitted.

(2) Fraternization

Defense alleges the offense of fraternization “connotates a consensual inappropriate
relationship” something wholly different than sexual harassment. The U.S. Navy defines
fraternization to its servicemembers as misconduct that does not respect the difference in rank,
which involve an officer and an enlisted member. Being advised about the suspicion of
Fraternization sufficiently orients CDR Eubanks, a former U.S. Naval Officer who has been
serving in the U.S. Military as an enlisted member and officer since 2000, to his alleged
misconduct. Every single Coast Guard Active-Duty victim in this case is enlisted, from HSCS to
HS3. Here, Defense attempts to parse language with the “precision and expertise of an attorney.”
See Simpson. The C.A.AF. explicitly states that a rights warning informing the accused of the
nature of the accusation does not require such “precision.” Id. After being advised of indecent
conduct and fraternization, CDR Eubanks is oriented towards suspected sexual misconduct
towards enlisted members. At this point, CDR Eubanks, with a Doctorate degree, is properly
oriented to the focus of the investigation and why the agents want to talk with him. CDR
Eubanks had the freedom and understanding to make an intelligent decision whether or not to
talk the investigators. Thus, no relief is warranted, and the interview must be admitted.

(3) Failure to Obey a General Order

Defense alleges the “ambiguous invocation of an orders violation” does not save CGIS’s
deficiency here. Defense claims CDR Eubanks could have interpreted Failure to Obey a General
Order as a Civil Rights violation. CDR Eubanks has received Coast Guard Sexual Harassment
training since 2000, served as a U.S. Naval Officer, and continually served in the U.S. Coast
Guard since 2012. In 2019, 2020, 2021, CDR Eubanks completed: 1) Preventing and Addressing
Workplace Harassment Training; 2) Sexual Harassment Prevention Training (SHP); 3) DHS No
Fear & Anti-Harassment Course Training. See Fact 4. CDR Eubanks was provided notice of the
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nature of offenses of which he was suspected and questioned on. The C.A.AF. states in Simpson
“the accused must be informed of the general nature of the allegation.” 54 M.J. 281, 284
(C.A.AF. 2000). Requiring CGIS to advise the accused with the precision of a prosecutor
charging the case is not the standard. No court has ever held such. It would strain credulity to
believe that, given the above warning regarding Article 31(b) rights, CDR Eubanks would not
have been “oriented” towards the misconduct the Agents wanted to discuss with him. The CGIS
Article 31(b) wamings for Indecent Conduct and Fraternization pointed the accused’s mind
towards sexual offenses, generally, and towards conduct directed at enlisted members, in
particular. Therefore, no relief is warranted because the United States has demonstrated CDR
Eubanks should have been properly oriented and put on notice.

All conduct to which CDR Eubanks confessed in his interview was reasonably related to
the warnings of Indecent Conduct, Fraternization, and/or Failure to Obey a General Order. The
Article 31(b) warnings were sufficiently broad to encompass all alleged misconduct while still
being sufficiently narrow to properly orient CDR Eubanks towards the conduct at issue in this
case. Thus, the interview must be admitted.

II. CDR Eubanks statement was made voluntarily and must be admitted

a. Voluntariness

CDR Eubanks’ admissions and confessions during the CGIS interview were voluntary.
Whether or not a statement was made voluntarily is determined by an examination of the totality
of the circumstances surrounding that statement, including “both the characteristics of the
accused and the details of the interrogation.” Schneckloth v. Bustamonte, 412 U.S. 218, 226
(1973) (regarding voluntariness of consent to a search; however, the Supreme Court in that case
based their standard upon that for confessions. Id. at 223-24),

Defense makes the remarkable claim that CDR Eubanks is a lay person. CDR Eubanks
states he has a served since 2000 as a Coast Guard enlisted member, US Naval Officer, and by
serving again with the Coast Guard since 2012 as Officer. CDR Eubanks is a far cry from the
young, inexperienced, and unsophisticated accused in Bubonics. CDR Eubanks has served in or
with the United States Military in an active or reserve capacity for over twenty years. He has
served in his current capacity as a pharmacist with the U.S. Coast Guard for nearly a decade,
beginning in 2012. He has held the rank of Commander since 2017. Unlike B i DR
Eubanks is not an adolescent whose brain has not yet fully developed; he is a_Wyear-old
man. While Bubonics read below an eighth-grade level, CDR Eubanks is a licensed pharmacist —
a career which required years of specialized training even beyond his college degree — who
scored in the ninety-first percentile on the ASVAB and has Doctoral degree. As a senior officer,
CDR Eubanks also cannot be considered to have been “conditioned” to respond to any and all
authority figures in the same way that Bubonics, a junior enlisted man, had been. CDR Eubanks
entered the interview with a silver oak leaf on his uniform. With substantially more experience
working with the armed forces than even the accused in Chatfield, supra, CDR Eubanks should
have known what he agreed to when he signed his Article 31(b) paperwork and declined the

presence of an attorney. Indeed, after CDR Eubanks confirmed he could stop the interview at any
time he states ear the end of the interview, after providing admissions to
CGIS, CDR Eubanks states *
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feel like 500 pounds is off of me.” Considering his age, experience, education, and intelligence,
CDR Eubanks was fully capable of making his own decisions. Defense fails to explain why a
Commander who has served with the U.S. Coast Guard and U.S. Navy since 2000 and has a
Doctorate degree is a lay person. Thus, the interrogation was voluntary, arguably enthusiastically
given, and must be admitted.

b. Details of the Interview

The CGIS interview in question was well within the bounds of normalcy. One significant
factor in determining the voluntariness of a confession is whether or not the accused was advised
of, and understood, their Article 31(b) rights. In sharp contrast to Davis, supra, CGIS agents
began to explain CDR Eubanks’ rights under Article 31(b) within four minutes of the moment
the accused had entered the room. When CDR Eubanks indicated that he was not entirely clear
on his right to an attorney, the agents explained it to him, assured him that he could stop the
questioning at any time, and only proceeded with questioning once CDR Eubanks had
understood and signed his waiver of an attorney.

Similarly, unlike in Chambers, supra, CGIS agents did not detain or question CDR
Eubanks for an unreasonably long period. CDR Eubanks was not detained at all prior to his
interview; in fact, even the formal “arrest” with mugshot and fingerprinting was rescheduled for
a later time. All told, the interview with CDR Eubanks lasted less than ninety minutes. This is
also not a case where the accused was roused from his bed in the middle of the night; the entire
affair was concluded by 2000 hours. While the interview was indeed conducted after usual
business hours, this was not done to weaken CDR Eubanks’ resolve. On the contrary, the
interview was scheduled for that time out of consideration to the accused, allowing him to avoid
the embarrassment of being paraded past his coworkers and other service members.

Unlike in Bubonics, the interviewers did not employ dubious psychological ploys like the
much-maligned “Mutt-and-Jeff” routine but maintained a courteous and respectful demeanor
throughout the interaction. Nothing in the recording suggests that CDR Eubanks was anything
but comfortable during his interview. CGIS agents even offered (and procure
for the accused. CDR Eubanks stated near the end of the interview

> Considering
the totality of the circumstances, the CGIS interview was well within the normal parameters of a
law-enforcement interaction and his will was not overborne.

In sum, CDR Eubanks’ interview bears none of the hallmarks, be they attributes of the
accused or the interrogation, of a coerced or otherwise involuntary confession. CDR Eubanks is
an experienced, intelligent, and generally competent officer who was fully capable of
understanding the situation and his rights regarding it. The interview was conducted
professionally and well within the confines of acceptable police procedure. Under the totality of
the circumstances, CDR Eubanks’ statements to CGIS were made voluntarily, and as a result
those statements should be admitted as evidence for his court-martial.
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RELIEF REQUEST

The United States asks this Court to deny the Defense’s Motion to Suppress the Accused’s
statement to CGIS. The Government respectfully requests oral argument.

Digitally signed by
MYERS MYERS.ANTHONYJ,
HO NY.J%
- Date: 2023.01.13

16:29:14 -08'00"
ANTHONY J. MYERS

Lieutenant Commander, USCG
Trial Counsel

sk ok o ok s ke ok o ok ook ok ok ok o ok o ok s 3 ok e ok e ok sk ok ok ke sk o ok e ok ok sk sk ok ok ke ok o ok 3 ok ok o ok o ke ok e ke sk o ok sk o ok sk ok ok ol ke ok ok ok ok ok ok ok ok ok ok ok

CERTIFICATE OF SERVICE

I certify that I have served or caused to be served a true copy (via e-mail) of the above on
the Defense Counsel and the Military Judge on 13 January 2023.

MYE RS_ANT Digitaliy signedNI:XJ.

Date: 2023.01.13
16:29:34 -08°00'

Anthony J. Myers,
LCDR, USCG
Trial Counsel
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REQUESTS



THERE ARE NO REQUESTS



NOTICES



THERE ARE NO NOTICES



COURT RULINGS & ORDERS






10. Trial counsel subsequently provided the defense with a copy of a report from the Baldwin
County Sheriff’s Office.

11. On 25 October 2022, defense requested in discovery the communications in the
possession of the Coast Guard that related specifically to the Baldwin County Sheriff
investigation.

12. On 22 April 2021, the Executive Officer at Legal Service Command received an email
from a commander who is pharmacy consultant for the Coast Guard requesting estimates
on the timeline for the investigation and how long it would be until charges are filed. The
email specially mentions that RADM Dana Thomas was approached by RADM Orsega.

13. RADM Dana Thomas is the Director of Health Safety and Worklife for the U.S. Coast
Guard.

14. RADM Susan Orsega is the Senior Advisor to the Assistant Secretary for Health and the
U.S. Surgeon General.

PRINCIPLES OF LAW

At a court-martial, the parties and the court shall have an equal opportunity to obtain
witnesses and other evidence in accordance with such regulations as the President may prescribe.
Art. 46, UCMJ. R.C.M. 701 directs that “[e]ach party shall have adequate opportunity to
prepare its case and equal opportunity to interview witnesses and inspect evidence.” For
evidence in the possession of the government, defense is permitted to inspect any evidence that is
relevant to defense preparation Mil. R. Evid. 701(a)(2)(A). Evidence is relevant if it has any
tendency to make a fact more or less probable than it would be without the evidence the fact is of
consequence in determining the action. Mil. R. Evid. 401.

ANALYSIS
1. The attachments to CDR [} email containing draft pre-trial advice.

The Defense argues the above-requested documentation likely contains evidence giving rise
to a subsequent motion of law. CDR(- was preparing draft advice for the signature of
CAPT the SJA to the GCMCA. In in the email to CAPT [Jj COR I states
that “[c]onsidering the evidence must be disclosed,” he has both substantive and formatting
suggestions. Some of the detail was apparently reduced after consulting with assistant trial
counsel. The government argues these conversations are protected under R.C.M. 701(f) as well
as Mil.R.Evid. 502. However, the government failed to cite to any case law in support of this
argument. The Court is not persuaded by either of these arguments.

However, the government also highlights that no evidence exists that the draft products were
shared with any party outside the two staff judge advocates involved in the case. The defense
states that the material is relevant as “it likely contains evidence.” Given the speculative nature
of the defense’s argument and the lack of evidence regarding the impact of these changes,
including whether or not CAPT -elected to even accept these suggested changes, the Court

2
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finds the Defense has not met their burden and this request is DENIED.

2. Communications between the Government and local authorities regarding CDR
Eubanks. .

Defense seeks the communications between the Coast Guard and civilian investigators for
misconduct that allegedly occurred subsequent to this offense. The defense demonstrated that
these communications are relevant. How civilian authorities and the Coast Guard intend to
resolve additional allegations involving the accused will influence the defense’s posture in this
case. Relevant issues include being cognizant of additional charges, additional witnesses, as well
as the potential impact of testifying in this court-martial and that testimony being used as
evidence in other prosecutions. As such, the Court finds the Defense has met their burden and
this request is GRANTED.

3. Evidence related to the willingness of a witness to participate.

This government proffers in their response and during the Article 39(a) session that all
responsive material was provided to the Defense. Accordingly, the Court considers this issue
resolved. The government is aware of their on-going discovery obligations and will continue to
comply with this obligation if any additional material is discovered.

4. Communications between Senior Public Health Service Officials and the
Convening Authority. :

The defense demonstrated the relevance of this request. Given the date of the initial email
regarding the status of the case, and the presumptive language regarding the disposition of the
charges, it gives the appearance that a court-martial was expected even though it was early in the
investigation. Charges were not preferred in the case until nearly a year later. In addition, the
record also demonstrates that the senior most Public Health Service Officer in the Coast Guard
was personally interested in the outcome of the case. Accordingly, the government is ordered to
provide all communications between the Legal Service Command, the USPHS, HSWL-SC, or
the USPHS Liaison, regarding the investigation, charges, disposition, or any possible disposition
of CDR Eubanks’ case.

CONCLUSIONS OF LAW

1.  The attachments to CDR email containing a draft document with
suggested changes to the SJA advising the GCMCA are not relevant.

2. Communications between the Government and local authorities regarding CDR
Eubanks are relevant.

3. Evidence related to the willingness of a witness to participate are relevant.
4.  Communications between Senior Public Health Service Officials and the

3
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Convening Authority are relevant.

RULING

The Defense motion to compel discovery is GRANTED in part, and DENIED in part,
consistent with the above conclusions of law. The government will endeavor to provide the
ordered materials no later than close of business 17 March 2023. The government will promptly
notify the Court if they are unable to comply with this deadline.

So ordered.

FOWLES.TED.R 25y soe
Date: 2023.02 ARX
0500

Ted R. Fowles
Captain, U. S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
V. RULING ON DEFENSE MOTION FOR
APPROPRIATE RELIEF (Findings
J.B. EUBANKS Instruction on Unanimity)
CDR/O-5
U.S. COAST GUARD 15 February 2023
RELIEF SOUGHT

Pursuant to R.C.M. 906(a) and 920(c), as well as Fifth and Sixth Amendments of
the U.S. Constitution, the Defense moves this Court to instruct the members, prior to
findings, that conviction of the accused on any specification may be had only upon the

unanimous agreement of all panel members. AE XVII. The Government opposed the
motion. AE XIX. An Article 39(a) session was held on 24 January 2023.

ISSUE PRESENTED
Does the Constitution require unanimous verdicts in courts-martial?
FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. Specifically, the Court considered the Defense and
Government briefs. The Court finds the following facts by a preponderance of the
evidence:

1. The accused, CDR Eubanks, is charged with one specification of violating Article
120c (Indecent Exposure), and two specifications of violating Article 133 (Conducting
Unbecoming and Officer), all under the Uniform Code of Military Justice (UCMYJ).

2. Counsel for the accused proffers that he expects to elect to be tried by members.

BURDEN OF PROOF

The burden of proof and persuasion rests with the Defense as the moving party.
RCM 905(c)(1) and (c)(2)(A).
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PRINCIPLES OF LAW

“[T]udicial deference...is at its apogee when legislative action under the congressional
authority to raise and support armies and make rules and regulations for their governance
is challenged.” Solorio v. United States, 483 U.S. 435, 447 (1987). This principle
applies even when the constitutional rights of a servicemember are implicated by a statute
enacted by Congress. Id. at 448. Accord United States v. Easton, 71 M.J. 168, 180 n.12
(C.A.AF. 2012) (citing United States v. Weiss, 36 M.J. 224, 226 (C.M.A. 1992)).

With regard to Due Process challenges to Congressional enactments regulating
the Armed Forces, the Supreme Court of the United States imposes upon the Defense the
heavy burden to demonstrate that “the factors militating in favor of [the Accused’s
interest] are so extraordinarily weighty as to overcome the balance struck by Congress.”
Middendorf v. Henry, 425 U.S. 25, 44 (1976); Weiss v. United States, 510 U.S. 163, 177
(1994). Accord United States v. Vazquez, 72 M.J. 13, 19 (C.A.AF. 2013) (“The Weiss
standard controls Appellee’s [due process] claim that Article 29(b), UCMJ, and the
procedures to implement it set forth in R.C.M. 805(d)(1) are unconstitutional as applied
to him.”); United States v. Spear, No. ACM 38537, 2015 WL 4625004, at *3 (A.F. Ct.
Crim. App. July 30, 2015)(defense bears the “heavy burden to demonstrate Congress’
determinations about panel size and unanimity should not be followed.”).

Applying this burden in court-martial litigation, the Court of Appeals for the
Armed Forces (CAAF) requires "the burden of showing that military conditions require a
different rule than that prevailing in the civilian community is upon the party arguing for
a different rule." United States v. Easton, 71 M.J. 168, 175 (C.A.A.F. 2012). However,
CAAF also acknowledges the modified application of the Bill of Rights to members of
the military subject to a specific exemption or “certain overriding demands of discipline
and duty.” Id. at 174-75 (citing Courtney v. Williams, 1 M.J. 267, 270 (C.M.A. 1976)
(quoting Burns v. Wilson, 346 U.S. 137, 140 (1953)).

Constitutional Overview

In the United States Constitution, Congress is given the power “[t]Jo make Rules
for the Government and Regulation of the land and naval Forces.” U.S. Const., Article I,
§ 8, Clause 14.

While Article 111 of the U.S. Constitution provides for the right to jury trials in the
civilian system, the foundation of the military court-martial system arises in Article I,
which grants to Congress the authority to make rules for governing and regulating the
land and naval forces. Compare U.S. Const., Article 1, § 8, with U.S. Const., Article 3,

§2.

The Fifth Amendment provides:
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No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in
the land or naval forces, or in the militia, when in actual service in time of war or
public danger; nor shall any person be subject for the same offense to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.

U.S. Const. amend. V.
The Sixth Amendment provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the state and district wherein the crime shall
have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the assistance of counsel for his
defense.

U.S. Const. amend. VI.
The Fourteenth Amendment provides:

No state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

U.S. Const. amend. XIV, § 1.
Military Courts-Martial

In Dynes v. Hoover, the Supreme Court confirmed the constitutionality of
military courts-martial. 61 U.S. 65 (1857).

The Supreme Court has “long recognized that the military is, by necessity, a
specialized society separate from civilian society.... The differences between the
military and civilian communities result from the fact that ‘it is the primary business of
armies and navies to fight or be ready to fight wars should the occasion arise.”" Parker v.
Levy, 417 U.S. 733, 743 (1974) (citing United States ex rel. Toth v. Quarles, 350 U.S. 11,
17 (1955)).

Just as military society has been a society apart from civilian society, so ‘military
law...is a jurisprudence which exists separate and apart from the law which governs in
our federal judicial establishment.”” Levy, 417 U.S. at 743 (citing Burns v. Wilson, 346
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U.S. 137 (1953). Thus, the UCMJ “cannot be equated to a civilian criminal code.” Id. at
749.

Under the “Military Deference Doctrine,” courts defer to Congressional exercise
of its powers under Article I, Section 8, Clause 14, to regulate the military justice system.
Indeed, the Courts have noted, “Congress has primary responsibility for the delicate task
of balancing the rights of servicemen against the needs of the military.” Solorio, 483
U.S. at 447. Indeed, the Supreme Court has gone so far as to describe Congress’
authority as “plenary” in this area. Chappell v. Wallace, 462 U.S. 296, 301 (1983) (“It is
clear that the Constitution contemplated that the Legislative Branch have plenary control
over rights, duties, and responsibilities in the framework of the Military Establishment,
including regulations, procedures, and remedies related to military discipline....").

Further, “judicial deference...is at its apogee when legislative action under the
congressional authority to raise and support armies and make rules and regulations for
their governance is challenged.” Id.; see also Parker v. Levy, 417 U.S. 733, 756 (1974)
(“For the reasons which differentiate military society from civilian society, we think
Congress is permitted to legislate both with greater breadth and with greater flexibility
when prescribing the rules by which the former shall be government than it is when
prescribing rules for the latter.”); see also Loving v. U.S., 517 U.S. 748, 759, 768 (1996)
(The Supreme Court “give[s] Congress the highest deference in ordering military affairs”
under its constitutional mandate “[tJo make Rules for the Government and Regulation of
the land and naval Forces™).

Fifth Amendment Due Process

In Weiss v. United States, the Supreme Court addressed the requirements of the
Due Process Clause when legislating in military affairs, noting courts “must give
particular deference to the determination of Congress.” 510 U.S. 163, 176 (1994). To
evaluate a Due Process challenge, the Court evaluated “whether the factors militating in
favor of”’ the claimed right “are so extraordinarily weighty as to overcome the balance
struck by Congress.” Id. at 177-78.

Military and civilian courts have repeatedly affirmed that the Weiss standard
applies to due process claims at courts-martial challenging Congress’ express exercise of
its Article I authority. See e.g., United States v. Vazquez, 72 M.J. 13, 19 (C.A.AF. 2013)
(“The Weiss standard controls Appellee’s [due process] claim that Article 29(b), UCMJ,
and the procedures to implement it set forth in R.C.M. 805(d)(1) are unconstitutional as
applied to him.”); United States v. Spear, No. ACM 38537, 2015 WL 4625004, at *3
(AF. Ct. Crim. App. July 30, 2015)(“[The Weiss standard is the appropriate test to
determine whether a due process violation has occurred in the court-martial setting.”)
(citing Vazquez, 72 M.J. at 18); United States v. Gray, 51 M.J. 1, 50 (C.A.A.F. 1999)
(noting the Weiss standard was "the appropriate test to determine due process violations
in court-martial procedure"); see also United States v. Easton, 71 M.J. 168, 174-76
(C.A.AF. 2012) (holding Article 44(c), UCM]J, is constitutional as applied to trials by
court members when Congress appropriately exercised its Article [ power).
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Fifth Amendment Equal Protection

In court-martial jurisprudence, any right to equal protection is based on the Fifth
Amendment due process clause. Under the Fifth Amendment, an “equal protection
violation” is “discrimination that is so unjustifiable as to violate due process.” See
United States v. Akbar, 74 M.J. 364, 406 (C.A.A.F. 2015) (quoting United States v.
Rodriguez-Amy, 19 M.J. 177, 178 (C.M.A. 1985)).

“This question of unjustifiable discrimination in violation of due process is not
raised, however, unless the Government makes distinctions using ‘constitutionally
suspect classifications’ such as ‘race, religion, or national origin...or unless there is an
encroachment on fundamental constitutional rights like freedom of speech
or...assembly.”” Rodriguez-Amy, 19 M.J. at 178 (quoting United States v. Means, 10
M.J. 162, 165 (C.M.A. 1981)). Otherwise, a rational basis suffices for treating similarly
situated people differently. See United States v. Hennis, 77 M.J. 7, 10 (C.A.AF. 2017);
Akbar, 74 M.J. at 406.

Within the context of the “military society,” which has been consistently
recognized as unique due to its mission to fight and win wars, the right to a jury trial at a
court-martial is not a “fundamental right” under the Fifth Amendment. See Levy, 417
U.S. at 743; United States v. Begani, 79 M.J. 767, 777 (N-M. Ct. Crim. App. 2020).

The Fifth Amendment “reveals a design whereby the Constitution explicitly
allows Congress, as the creator of all Federal tribunals and courts-martial, to withhold
certain otherwise fundamental constitutional rights from those in the profession of arms.”
Begani, 79 M.J. at 776. “While there is no question the right to a grand jury and the right
to a trial by jury are fundamental constitutional rights, they are only fundamental to the
extent (and to the persons to whom) the Constitution grants them in the first place.” Id.

With respect to whether people are “similarly situated,” “[t]he law of equal
protection leaves to the legislature the initial discretion to determine what is ‘different’
and what is ‘the same,’ and also broad latitude to establish classifications depending on
the nature of the issue, the competing public and private concemns it involves, and the
practical limitations of addressing it.” Begani, 79 M.J. at 776. “Generally, these
discretionary legislative decisions are valid and enforceable as long as the classification is
drawn in a manner rationally related to a legitimate governmental objective.” Id. “[T]he
broad deference owed to Congress in the area of military affairs makes this an area
[Courts] do not lightly second-guess.” Id.

In light of the deference owed to Congress in the area of military affairs, equal
protection claims based upon “fundamental rights” are treated differently when dealing
with Congress’ authority to regulate the military as opposed to civilian matters. Statutes
regulating the military affairs are not subject to heightened scrutiny when dealing with
“fundamental rights” equal protection claims. Begani, 79 M.J. at 780. This is because
Congress is due deference “in military matters for equal protection challenges based upon
the deprivation of a fundamental right.” Id. at 780. As the Navy Court in Begani
explained, with respect to “fundamental rights” claims, Courts recognize that anyone in
the military is “depriv[ed] of certain fundamental rights...that is often the very nature of
the profession of arms.” Id. at 778.
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“Under the rational basis test, the burden is on the appellant to demonstrate that
there is no rational basis for the rule he is challenging. The proponent of the
classification ‘has no obligation to produce evidence to sustain the rationality of a
statutory classification.”” United States v. Paulk, 66 M.J. 641, 643 (A.F. Ct. Crim. App.
2008)(quoting Heller v. Doe, 509 U.S. 312, 320 (1993)). “As long as there is a plausible
reason for the law, a court will assume a rational reason exists for its enactment and not
overturn it.” Id. (quoting Heller, 509 U.S. at 320; United States v. Carolene Products
Co., 304 U.S. 144, 153 (1938)).

Military courts have held no unjustifiable discrimination when death-eligible
servicemembers are treated differently than their similarly situated civilian counterparts.
See United States v. Akbar, 74 M.J. 364 (C.A.A.F. 2015). In Akbar, the Court held that
it did not violate equal protection that military members in capital cases did not receive
the same death penalty protocols as civilians in federal courts. As the Court explained,
“We do not find any unjustifiable discrimination in the instant case because Appellant, as
an accused servicemember, was not similarly situated to a civilian defendant.” (citing
Parker v Levy, 417 U.S. 733, 743 (1974).

Sixth Amendment

In Ramos v. Louisiana, the Supreme Court held the rules in Louisiana and Oregon
that permit non-unanimous jury verdicts in criminal cases violate the Sixth Amendment,
as incorporated against the States through the Fourteenth Amendment. 140 S. Ct. 1390
(2020).

Several of the Sixth Amendment rights are applicable to military members,
including: speedy trial, see e.g., United States v. Danylo, 73 M.J. 183, 186 (C.A.A'F.
2014); public trial, see e.g., United States v. Hershey, 20 M.J. 433, 435 (C.M.A. 1985);
confrontation of witnesses, see e.g., United States v. Blazier, 69 M.J. 218, 222 (C.A.AF.
2010); notice, see e.g., United States v. Fosler, 70 M.J. 225, 229 (C.A.AF. 2011);
compulsory process, see e.g., United States v. Bess, 75 M.J. 70, 75 (C.A.A.F. 2016);
counsel, see e.g., United States v. Wattenbarger, 21 M.J. 41, 43 (C.M.A. 1985); and
effective assistance of counsel, see e.g., United States v. Gooch, 69 M.J. 353, 361
(C.A.AF.2011).

However, in the armed forces, “there is no Sixth Amendment right to trial by jury
in courts-martial.” United States. v. Easton, 71 M.J. 168, 175 (C.A.AF. 2012) (citing Ex
Parte Quirin, 317 U.S. 1, 39 (1942); United States v. Wiesen, 57 M.J. 48, 50 (C.A.AF.
2002) (per curiam)). See also Reid v. Covert, 354 U.S. 1, 37 n.68 (1957) (“The exception
in the Fifth Amendment...has been read over into the Sixth Amendment so that the
requirements of jury trial are inapplicable.”).

In Quirin, the Supreme Court addressed the constitutional history behind the
creation of military tribunals, addressing both the authority to try enemy combatants for
law of war violations as well as the application of the Bills of Rights to military courts-
martial. See Ex Parte Quirin, 317 U.S. 1 (1942). The Court held military tribunals were
exempted from the Sixth Amendment requirement for a jury trial and this deliberate
exception, which dated back to the Continental Congress of 21 August 1776, was to
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extend that exception “to trial of all offenses, including crimes which were of the class
traditionally triable by jury at common law.” Id. at 43.

Instead of a “‘jury,” a military Accused has a right to a court-martial “panel”
composed of “members.” An Accused’s right to select trial by members derives from
statute; specifically Article 29, Uniform Code of Military Justice (UCMIJ), 10 U.S.C. §
829 (2019). The right to a court-martial panel includes the right to a fair and impartial
panel. United States v. Riesbeck, 77 M.J 154, 163 (C.A.A.F. 2018).

Prior to 2019, two-thirds concurrence of court-martial panel members was
required to convict and sentence an Accused in a trial with members, unless the sentence
included confinement for more than 10 years, in which case, three-fourths concurrence
was required. A sentence of death required the unanimous concurrence of all members.
See Article 52, UCM]J (2016).

Under the Military Justice Act of 2016, three-fourths concurrence of court-martial
panel members is now required to convict and sentence an Accused in a trial with
members. A sentence of death requires the unanimous concurrence of all members. See
Article 52, UCM]J (2019).

As the Army Court explained in United States v. Mayo, Congress legislated non-
unanimous verdicts in the modern UCM]J as a guard against unlawful command
influence, the “mortal enemy” of military justice. No. ARMY 20140901, 2017 WL
1323400, at *8 (A. Ct. Crim. App. Apr. 7, 2017).

Stare Decisis

Stare decisis encompasses two distinct concepts: (1) vertical stare decisis — the
principal that courts “must strictly follow the decisions handed down by higher courts,”
and (2) horizontal stare decisis — the principal that “an appellate court[] must adhere to its
own prior decisions, unless it finds compelling reasons to overrule itself.” See United
States v. Andrews, 77 M.J. 393, 399 (C.A.A.F. 2018) (quoting United States v. Quick, 74
M.J. 332, 343 (C.A.AF. 2015) (Stucky, J., dissenting)).

Lower courts should not assume that a new higher court decision implicitly
overrules precedent. Instead, lower courts should follow the precedent that directly
controls, and leave overruling precedent to the higher court that created the precedent.
See Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 484 (1989).

ANALYSIS
Overview

Relying on Ramos v. Louisiana, the Defense argues the accused is entitled to an
impartial panel and that an impartial panel requires unanimity. 140 S. Ct. 1390 (2020).
However, by its own terms, Ramos does not address courts-martial. Id. Neither does
Ramos purport to explicitly overrule the Supreme Court’s own precedent in Ex Parte
Quirin, which expressly exempted courts-martial from the Sixth Amendment requirement
for a jury trial. Ramos v. Louisiana, 140 S. Ct. 1390 (2020); Ex Parte Quirin, 317 U.S. 1
(1942).
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Applying the rules of “vertical stare decisis,” CAAF remains bound by existing,
explicit Supreme Court precedent holding the Sixth Amendment jury trial right does not
apply to courts-martial. Accordingly, Ramos does not impact existing CAAF precedent
holding there is no Sixth Amendment right to a “jury trial” in the military context. 140 S.
Ct. 1390 (2020); see e.g., United States v Easton, 71 M.J. 168, 175 (C.A.AF. 2012).
Rather, an Accused's right to select trial by a panel of members at court-martial derives
from statute (Article 29, UCM]J).

Considering the Accused’s Fifth Amendment Due Process and Equal Protection
claims, it is important to note the Supreme Court has historically and consistently
recognized the unique needs of the “military society” in providing a disciplined force to
safeguard the national security of the United States. To achieve this end, Congress
lawfully exercised its constitutional authority under Article I, Section 8, Clause 14, by
enacting both Article 29, UCMJ (creating court-martial panels, not “juries”) and Article
52, UCMI (authorizing non-unanimous verdicts). In doing so, Congress did not violate
the Accused’s due process or equal protection rights.

For the reasons set forth below, this Court holds the Defense has failed to carry its
“heavy burden” to demonstrate “the factors militating in favor of [the Accused’s interest]
are so extraordinarily weighty to overcome the balance struck by Congress.” Middendorf
v. Henry, 425 U.S. 25, 44 (1976). Specifically, this Court finds, consistent with the
standard set forth by CAAF in Easton, two specific “military conditions require a
different rule than that prevailing in the civilian community, including (1) finality of
verdicts and (2) avoidance of unlawful command influence. 71 M.J. 168, 175 (C.A.A'F.
2012). These conditions firmly support the “balance struck by Congress” in legislating
non-unanimous verdicts at courts-martial.

The Sixth Amendment

Ramos v. Louisiana neither explicitly nor implicitly overrules prior Supreme
Court precedent regarding the inapplicability of the Sixth Amendment jury trial right to
courts-martial. 140 S. Ct. 1390 (2020). Under the doctrine of stare decisis, this Court is
required to uphold the precedent established by its superior courts. Absent explicit
holdings by the Court of Appeals for the Armed Forces and the Supreme Court of the
United States regarding the scope of their own precedents, this court-martial cannot, and
will not, depart from binding precedent holding the right to a jury trial and unanimous
verdicts inapplicable to military courts-martial. Defense argues that the Court is not
bound by unconstitutional laws or executive enactments. For the reasons set forth below,
this Court does not find that Article 52, UCMIJ, is unconstitutional.

The Supreme Court’s decision in Ramos v. Louisiana does not change the binding
precedent that applies to this Court. Id. The decision in Ramos is predicated upon the
right to a jury trial in the civilian context, where the Court held the right to an impartial
jury trial includes the right to a unanimous verdict in order to convict the defendant. Id.
The Court’s holding in Ramos does not apply to military courts-martial.

While the Court recognizes several Sixth Amendment protections extend to military
service members, the right to a jury trial does not. Congress has great power to regulate
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the armed forces, in order to provide a disciplined force ready to safeguard the national
security of the United States. To meet this requirement, Congress has created trial by
court-martial panels, rather than juries. In doing so, Congress has determined unanimity
is not required for court-martial panels.

While the Supreme Court in Ramos held the Sixth Amendment required unanimous
verdicts, the holding was part and parcel of the Sixth Amendment right to a jury trial. Id. ~
As there is no right to a jury trial in military courts-martial, the Court is not persuaded
that unanimous verdicts are applicable to military courts-martial.

Moreover, in contrast to the facts before the Supreme Court in Ramos, non-
unanimous verdicts in the military were not predicated by any "discriminatory intent" by
Congress. Id. Part of the Supreme Court’s rationale in Ramos for overturning non-
unanimous verdicts was because they found the historic basis for those laws was racially
discriminatory. 140 S. Ct. at 1394; Ramos, 140 S. Ct. 1410 (Sotomayor, J. concurring);
Ramos 140 S. Ct. at 1417-18 (Kavanaugh, J. concurring). There is no evidence before
the Court that non-unanimous verdicts under Article 52, UCMJ, were motivated by the
racial animus identified in Ramos. 140 S. Ct. 1390 (2020).

The Fifth Amendment: Due Process

Defense argues that military members should have the same constitutional
protections as civilian members of society in criminal prosecutions, arguing that a right to
a unanimous verdict is implicit in the right to a fair and impartial panel guaranteed by
United States v. Wiesen, 56 M.J. 172, 174 (2001) and codified in R.C.M. 912(f)(1)(N).
The Court disagrees.

Court-martial procedures exist in a unique military context, a context explicitly
recognized in Parker v. Levy and supported by 163 years of Supreme Court precedent:
beginning with Dynes v. Hoover; extending through Ex Part Quirin; and defended by a
robust burden placed upon the party challenging Congress’ plenary authority in this arena
as articulated by Middendorf and Weiss. Additionally, Supreme Court jurisprudence
reflects the continued applicability of the “Military Deference Doctrine,” which compels
all reviewing courts to consider unique military circumstances in ruling upon Due
Process challenges in the military context.

As noted previously, our superior courts have repeatedly held there is no due
process violation for non-unanimous verdicts in courts-martial. Further, for the Defense
to prevail on a due process challenge, they must demonstrate the factors “militating in
favor of”” a unanimous verdict “are so extraordinarily weighty as to overcome the balance
struck by Congress.” Weiss, 510 U.S. at 177. While the Defense posits several factors,
none are “so extraordinarily weighty” such that this Court will overrule the balance
struck by Congress.

Further reinforcing the “balance struck by Congress,” Congress recently revisited
the issue of non-unanimous verdicts in Article 52, UCMIJ. As a result of the Military
Justice Act of 2016, Congress amended 10 U.S.C. § 852 to now require a concurrence of
three-fourths of the members to convict and sentence an Accused, except in cases
involving death. Prior to the enactment of the Military Justice Act of 2016, the
concurrence of two-thirds was necessary to convict and sentence an Accused for any
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confinement less than 10 years. A sentence greater than 10 years required the
concurrence of at least three-fourths of the members, except in cases involving death.
The enactment of the Military Justice Act of 2016 was the most sweeping reform to the
UCM ] in 30 years and revealed a deliberate decision by Congress not to require
unanimous verdicts from court-martial panels.

In Weiss, the Supreme Court utilized the frequency of congressional involvement
in military justice reform as a basis for finding no due process violation. 510 U.S. 163
(1994). The Weiss court found it significant that Congress had continually made changes
to the military justice system, yet never deemed it necessary to grant tenure to military
judges. Id. Accordingly, the Court affirmed that congressional determination, finding no
Fifth Amendment due process violation for Congress declining to provide “tenure” to
military judges. See Weiss, 510 U.S at 181; Accord Middendorf, 425 U.S. at 44, n.21
(relying upon persistent Congressional revisions of the UCMJ without amending
particular practices as indicative of congressional intent to preserve those practices). So
here too, clear Congressional intent and action is present in Article 52, UCMJ, which
revisited and preserved non-unanimous verdicts in courts-martial (with a higher three-
fourths voting quorum) as recently as 2016.

Additionally, the Court respectfully rejects the Defense’s assertion that a non-
unanimous verdict somehow undermines the “beyond a reasonable doubt” standard for
conviction at a court-martial. A non-unanimous verdict does not affect the Government’s
requirement to prove its case beyond a reasonable doubt. The panel has always been
instructed on the burden of proof and such instruction will continue.

Finally, two specific military conditions exist that require a different rule than that
prevailing in the civilian community. They include (1) finality of verdicts and (2)
avoidance of unlawful command influence.

First, the balance struck by Congress provides finality of verdicts in the military
context. Although the Supreme Court in Ramos dismissed the “finality of cases” state
interest, there are different considerations for the military. In the military, there is an
increased need for finality because of our unique military needs and military missions.
The Supreme Court recognized this need in Quarles:

[I]t is the primary business of armies and navies to fight or be ready to
fight wars should the occasion arise. But trial of soldiers to maintain
discipline is merely incidental to an army's primary fighting function. To
the extent that those responsible for performance of this primary function
are diverted from it by the necessity of trying cases, the basic fighting
purpose of armies is not served.

United States ex rel. Toth v. Quarles, 350 U.S. 11, 17 (1955). In the military, finality of
judgments is necessary to resolve cases and return the military to its primary mission of
protecting the national security of the United States. '

Second, the balance struck by Congress avoids unlawful command influence, the
“mortal enemy of military justice.” As a concept unique to the military, Congress
enacted Article 37, UCMJ, in an effort to combat unlawful command influence by, inter
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alia, prohibiting any reprisal against court-martial members based on the exercise of their
duties. Congress also sought to further insulate members from unlawful command
influence by providing anonymity for their votes via non-unanimous verdicts. A
requirement for unanimous verdicts would frustrate this goal of avoiding unlawful
command influence in court-martial proceedings.

The need for finality of verdicts and avoiding unlawful command influence
constitute “overriding demands of discipline and duty.” Easton, 71 M.J. at 174-75 (citing
Courtney v. Williams, 1 M.J. 267, 270 (C.M.A. 1976) (quoting Burns v. Wilson, 346
U.S. 137, 140, (1953)). These conditions firmly support the “balance struck by
Congress” in legislating non-unanimous verdicts at courts-martial.

The Fifth Amendment: Equal Protection

Defense argues a non-unanimous verdict requirement violates the Accused’s equal
protection under the Fifth Amendment because he is treated differently than his civilian
counterpart. This Court is not persuaded.

Contrary to Defense’s assertion, the right to a jury trial and a unanimous verdict
are not fundamental rights under equal protection jurisprudence. At its core, a military
court-martial does not have a jury, from which a unanimous verdict could be required;
instead, a military court-martial has a panel.

Even if the right to a jury trial and unanimous verdicts were fundamental rights,
statutes regulating military affairs are not subject to heightened scrutiny when dealing
with equal protection claims. As a result, the Government must pass only rational basis
scrutiny. Congress has a legitimate objective in securing court-martial verdicts and
avoiding unlawful command influence; a panel’s voting requirement is rationally related
to achieve that objective. However, even if heightened scrutiny were applied, Congress’
legislation of trial by panel with non-unanimous verdicts would meet that burden as the
statutes were implemented as a guard against unlawful command influence.

The United States Constitution provides Congress the power to regulate the armed
services under Article I, Section 8, Clause 14. In an exercise of that power, Congress
created a military justice system with court-martial panels (Article 29, UCMJ) where
unanimity is not required to render a verdict (Article 52, UCMJ). The Supreme Court’s
recent decision in Ramos requiring unanimous verdicts is predicated on the Sixth
Amendment right to a jury, does not apply in the military. 140 S. Ct. 1390 (2020). Asa
result, the requirement for unanimous verdicts is inapplicable to the military justice
system. Accordingly, non-unanimous verdicts at courts-martial do not violate the Sixth
Amendment, Fifth Amendment Due Process, or Fifth Amendment Equal Protection, as
applied to the military.

CONCLUSION OF LAW
The Constitution does not require unanimous verdicts in courts-martial.
RULING

The Defense motion is DENIED. The Court, however, will consider any requests
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for reconsideration supported with additional evidence or argument if timely raised by
either party. This ruling also remains subject to revision and clarification until entry of
judgment and I reserve the right to supplement the ruling as necessary and appropriate.

So ordered.

FOWLES.TED.R St v
Oete 202162
08w

Ted R. Fowles
Captain, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES

v RULING ON DEFENSE MOTION TO
JB. EUBANKS SUPPRESS (Unwarned Statements)

CDR/O-5

U.S. COAST GUARD 21 February 2023

RELIEF SOUGHT

Pursuant to 10 U.S.C. § 31, Article 31, Uniform Code of Military Justice (UCM]J)
Rule for Court-Martial (R.C.M.) 905(d)(3) and Military Rule of Evidence (“Mil. R.
Evid.”) 304 and 305, the Defense moves this Court to suppress statements made by CDR
Eubanks to the Coast Guard Investigative Service (CGIS). AE 32. The Government
opposed the motion. AE 34. An Article 39(a) session was held on 13 February 2023.

ISSUES PRESENTED

1. Was the accused sufficiently warned of his Article 31(b), UCMIJ rights?

2. Was the accused’s statement voluntary?
FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. Specifically, the Court considered the Defense and
Government briefs. The Court finds the following facts by a preponderance of the
evidence:

1. The accused, CDR Eubanks, is charged with one specification of violating Article
120c (Indecent Exposure), and two specifications of violating Article 133 (Conducting
Unbecoming an Officer), all under the Uniform Code of Military Justice (UCMYJ).

2. CDR Eubanks is a pharmacist at Coast Guard Aviation Training Center Mobile. He
is an officer in the Public Health Service assigned to the Coast Guard. He also previously
served as an enlisted member in the Coast Guard. He has approximately 21 years of total
military service. He graduated pharmacy school in 2005. At the time of the interview
with CGIS, he was approximately 44 years old. He is married and the father of three
children.
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STATEMENT OF TRIAL RESULTS



STATEMENT OF TRIAL RESULTS

SECTION A - ADMINISTRATIVE

1. NAME OF ACCUSED (last, first, Ml) 2. BRANCH 3. PAYGRADE | 4. DaD ID NUMBER

Eubanks, Justin B. Coast Guard 0-5 l
5. CONVENING COMMAND 6. TYPE OF COURT-MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED
U.S. Coast Guard FORCECOM General Judge Alone - MJALG Jul 11, 2023

SECTION B - FINDINGS

SEE FINDINGS PAGE

SECTION C - TOTAL ADJUDGED SENTENCE

9. DISCHARGE OR DISMISSAL | 10. CONFINEMENT 11. FORFEITURES 12, FINES 13. FINE PENALTY
Not adjudged Not Adjudged Not Adjudged $8,000 None.

14, REDUCTION [15. DEATH 16, REPRIMAND 17. HARD LABOR 18. RESTRICTION | 19. HARD LABOR PERIOD

N/A Yes (C No (& Yes & No (C Yes (C No (& Yes (C No (¢ |iN/A

20, PERIOD AND LIMITS OF RESTRICTION

N/A

SECTION D - CONFINEMENT CREDIT

21. DAYS OF PRETRIAL CONFINEMENT CREDIT | 22. DAYS OF JUDICIALLY ORDERED CREDIT

23. TOTAL DAYS OF CREDIT

0 0

0 days

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

Memorandum of Plea Agreement. A reprimand shall be adjudged.

Punitive discharge, confinement, forfeiture, and reduction may not be adjudged. A fine shall be adjudged in accordance with Table A in the

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES

27. RECOMMENDED DURATION

RECOMMEND SUSPENSION OF THE |Yes (C No (@
SENTENCE OR CLEMENCY?

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

SECTION G - NOTIFICATIONS

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDi 1325.077 Yes (¢ No
30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14? Yes C No (¢
31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoDi 6400.06? Yes C No (@
32. Does this case trigger a fireamm possession prohibition in accordance with 18 U.S.C. § 9227 Yes C No (&
SECTION H - NOTES AND SIGNATURE
33. NAME OF JUDGE (last, first, MI) 34. BRANCH 35. PAYGRADE | 36. DATE SIGNED | 38. JUDGE'S SIGNATURE
Reuter, Emily P. Coast Guard 0-6 Jul 12,2023 REUTER.EMI gjﬁsﬁg “.’E&‘i‘{%
LY.PATRICI TRICIA

37.NOTES This STR supersedes the 11 Jul 23 STR and corrects errors in Section G. A.- ?::'g; :2232_362,70‘(;‘2

January 2020 PREVIOUS EDITION IS OBSOLETE Page 1 of 3 Pages
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MILITARY JUDGE ALONE SEGMENTED SENTENCE

SECTION J - SENTENCING

CHARGE SPECIFICATION |CONFINEMENT CONCURRENT WITH CONSECUTIVE WITH FINE
Charge I: Specification: N/A N/A N/A N/A
Charge II: Specification 1: N/A N/A N/A $4.000
Specification 2: N/A N/A N/A N/A
Additional Charge: Specification: N/A N/A N/A $4,000
Jaﬁuary 2020 PREVIOUS EDITION IS OBSOLETE Page 3 of 3 Pages
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CONVENING AUTHORITY'S ACTIONS
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POST-TRIAL ACTION
SECTION A - STAF F JUDGE ADVOCATE REVIEW s
1. NAME OF ACCUSED (LAST, FIRST, MI) 2. PAYGRADE/RANK | 3. DoD ID NUMBER
Eubanks, Justin B. 05 _
4. UNIT OR ORGANIZATION 5. CURRENT ENLISTMENT 6. TERM
ATC MOBILE March 2022 INDEF
7. CONVENING AUTHORITY | 8. COURT- 10. DATE SENTENCE
(UNIT/ORGANIZATION) MARTIAL TYPE |- COMPOSITION 1 yipGED
[lu.s. Coast Guard FORCECOM General Judge Alone Jul 11, 2023

. Post-Trial Matters to Consider.

1 1. Has the accused made a request for deferment of reductlon in grade'7 | CYes  |@No

12. Has the accused made a request for deferment of confinement? C Yes @ No
13. Has the accused made a request for deferment of adjudged forfeitures? C Yes @ No
14. Has the accused made a request for deferment of automatic forfeitures? C Yes @ No
15. Has the accused made a request for waiver of automatic forfeitures? C Yes @ No
16. Has the accused submitted necessary information for transferring forfeitures for

benefit of dependents?  Yes @ No
17. Has the accused submitted matters for convening authority's review? @ Yes " No
18. Has the victim(s) submitted matters for convening authority's review? C Yes ¢ No
19. Has the accused submitted any rebuttal matters? C Yes @ No
20. Has the military judge made a suspension or clemency recommendation? C Yes ¢ No
21. Has the trial counsel made a recommendation to suspend any part of the sentence? |C Yes @ No
aZuZth(l))rl;ly t;1e court-martial sentence the accused to a reprimand issued by the convening @ Yes € No

23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable.
CDR Eubanks requested the guilty verdict be set aside and to suspend or set aside the $8,000 fine and Punitive Letter of Reprimand.

24. Convening Authority Name/Title 25. SJA Name
Jeffrey K. Randall, RDML/ FORCECOM APT
26. SJA signature 27. Date

Aug 2,2023

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
Page 1 of 9
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SEC 110N B - CONVENING AUTHORITY «~cTION:

28 Havmg rev1ewed all matters submitted by the accused and the victim(s) pursuant to R C.M. 1106/1106A, and
after being advised by the staff judge advocate or legal officer, I take the following action in this case: [If deferring
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable.
Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.]

Pursuant to the sentence of the court a letter of reprimand is this date being served upon the accused and a copy thereof is hereby
incorporated as an integral part of this action.

I decline to set aside the findings of guilty against CDR Eubanks. | decline to suspend or set aside the punishment awarded to CDR
Eubanks.

29. Convening authority’s written explanation of the reasons for taking action on offenses with mandatory minimum
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years,
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for
more than six months, or a violation of Art. 120(a) or 120(b) or 120b:

N/A.
30. Convening Authority's signature 31. Date
RANDALL.JEFFRE noigitally signed by

RANDALLJEFFREY.K Aug 1, 2023
YK_ Date: 2023.08.03 14:44:34 -04'00'

32. Date convening authority action was forwarded to PTPD or Review Shop.

|

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
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ENTRY OF JUDGMENT
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' ' . SECTION C - ENTRY OF JUDGME:\«' . . '
**MUST be sngned by the Mlhtary Judge (or Circuit Military Judge) within 20 days of recelpt* *

33. Fmdmgs of each charge and specification referred to trial. [Summary of each charge and spemﬁcgtlon
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-

trial ruling, order, or other determination by the military judge. R.C.M. 1111(b)(1)]

Charge I: Violation of the UCMJ, Article 120c

Offense Description: Indecent Exposure

Sole Specification Plea: Not Guilty

Sole Specification Finding: Withdrawn and Dismissed

Charge I: Violation of the UCMJ, Article 133

Offense Description: Conduct Unbecoming an Officer and Gentleman
Specification 1 Plea: Guilty

Specification 2 Plea: Not Guilty

Findings:

Specification 1 Finding: Guilty

Specification 2 Finding: Withdrawn and Dismissed

Additional Charge: Violation of the UCMJ, Article 120c
Offense Description: Indecent Exposure

Sole Specification Plea: Guilty

Sole Specification Finding: Guilty

E——— — —

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
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34. Sentence to be Entered. Account for any modifications made by reason u1 any post-trial action by the
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any

post-trial rule, order, or other determination by the military judge. R.C.M. 1111(b)(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run

concurrently or consecutively.

To be fined as follows:
Charge II, Specification 1: To pay the United States a fine of $4,000;

Additional Charge, the sole Specification: To pay the United States a fine of $4,600.

To a reprimand.

35. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment,
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 1111(b)(3)

N/A

36. Action convening authority took on any suspension recommendation from the military judge:
N/A

-(-Zonvening Authority's Action mTEntry of Judgment - Eubanks, Justin B.
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38. Date judgmen entered:

37. Judge's signature:
REUTER.EMILY.PA
TRICIA

Digitally signed by
REUTER.EMILY.PATRICIA.,

Date: 2023.08.21 10:59:47 -07'00'

14-Aug-2023

modifications here and resign the Entry of Judgment.

39. In accordance with RCM 1111(c)(1), the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any

Military Justice Manual and RCM 1111.

On 14 Aug 2023, | entered judgment, but inadvertently signed block 40 instead of block 37.

On 17 August 2023, | made the clerical correction and signed block 37 to accurately reflect when judgment was entered.

On 17 August 2023, | notified trial and defense counsel that a clerical correction needed to be made to append the reprimand to the
action consistent with COMDTINST 5810.1H, the Coast Guard Military Justice Manual, and RCM 1111.

On 21 August 2023, trial counsel resubmitted the EOJ with the Reprimand appended to this form, consistent with the

41. Date judgment entered:

40. Judge's signature:

Digitally signed by
REUTEWEMILY.PATRICIA.
TRICIA Date: 2023.08.21 11:00:02 -07'00'

21-Aug-2023

42. Return completed copy of the judgment to the Post-Trial Department/Review Shop for distribution to the defense
Icounsel and/or accused as well as the victim and/or victims' legal counsel.

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
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CONTINUAT.uN SHEET - CA'S ACTION AND ENTK . OF JUDGMENT
34. Sentenced (Continued)

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.

Page 6 of 9




= -

CONTINUAT1uUN SHEET - CA'S ACTION AND ENTK . OF JUDGMENT
33. Findings (Continued)

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
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CONTINUATIUN SHEET - CA'S ACTION AND ENTKk « OF JUDGMENT
28. CA's Action - Continued

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
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CONTINUA':.JN SHEET - CA'S ACTION AND ENTu ¢ OF JUDGMENT

23. Notes (Continued)

Convening Authority's Action and Entry of Judgment - Eubanks, Justin B.
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APPELLATE INFORMATION



THERE IS NO APPELLATE
INFORMATION AT THIS TIME



REMAND



THERE WERE NO REMANDS



NOTICE OF COMPLETION OF
APPELLATE REVIEW
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