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COMMANDER
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1. The General Court-Martial convened by order no. 1-21, dated 11 March 2021, is hereby amended, in the
case of United States v. MK3 Joshua Hadley, USCG, only.

2. The following members detailed to the General Court-Martial convened by order no. 1-21, dated 11
March 2021, are hereby relieved:
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COAST GUARD TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO DISMISS OR

V. FOR OTHER APPROPRIATE RELIEF
(Defective Preferral)

JOSHUA HADLEY
MK3/E-4 17 NOV 22
U.S. COAST GUARD

MOTION

Pursuant to R.C.M. 906(b)(1), the Defense moves this Court to issue appropriate relief from
the Government’s improper and defective preferral of both specifications of Charge 1.

SUMMARY

Both specifications of Charge I were improperly preferred, because the evidence reviewed by
the accuser, LT is insufficient to establish probable cause that MK3 Hadley’s actions
violated ACN 085/18 or ACN 003/20. This is because the evidence reviewed by LT[JJjdoes
not include evidence that MK3 Hadley’s actions created a hostile work environment or
unreasonably interfered with any person’s work performance. Accordingly, the Defense moves
this Court to dismiss both specifications of Charge I as improperly preferred.

BURDEN

As the moving party, the Defense bears the burden of proof by a preponderance of the
evidence with regard to each factual issue necessary for resolution of this motion. RC.M. 905(c).

FACTS

1. LT-served as the Accuser to prefer the initial set of charges in this case. (Charge Sheet,
22 June 2022, 1.)

2. Before recommending preferral of charges, LT- reviewed the Coast Guard Investigative
Service (CGIS) Report of Investigation (ROI), which contained sanitized screenshots of media
pulled from the case, and “witness statements.”' He reviewed nothing else when evaluating
probable cause in this case. (Enclosure A.)

! Defense Counsel understands LT-description of what he reviewed to include the two
CGIS ROIs in this case, and understands “witness statements” to mean the summaries of witness
interviews incorporated into the ROIs. Defense Counsel further understands the “sanitized
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8. ACN 003/20 reissues ACN 085/18’s definition of sexual harassment without changes and so
both general orders define sexual harassment as:

a. Definition: sexual harassment is unwelcome sexual advances, requests for sexual favors,

and other conduct of a sexual nature, when:

a. Submission to such conduct is made either implicitly or explicitly a term or condition
of employment;

b. Submission to or rejection of such conduct is used as a basis for employment
decisions; or

c. Such conduct has the purpose or effect of unreasonably interfering with an
individual’s work performance or creating an intimidating, hostile, or offensive working
environment. This definition also includes unwelcome display or communication of
sexually offensive materials. Physical proximity is not required. Conduct may occur
telephonically, virtually, or by way of other electronic means. (ACN 085/18; ACN
003/20.)

9. The CGIS Report of Investigation does not cite or reference ALCOAST 085/18 or
ALCOAST 003/20 anywhere in its contents, nor do any of the witness statement summaries
contained within it. (See, Enclosure E; Enclosure F.)

10. The initial CGIS ROI addressed only the abusive sexual contact from June 2020. There is no
information in the initial ROI addressing sexual harassment in the workplace: no witness saying
anything about adverse effects on work performance or an intimidating, hostile or offensive
working environment. (Enclosure E.)

11. When CGIS performed the supplemental investigation, they purported only to report on
indecent exposure, indecent conduct, and abusive sexual contact. CGIS did not investigate sexual
harassment. As a result, CGIS did not ask the witnesses questions related to the impact
requirement in the general orders prohibiting sexual harassment. Additionally, none of the
interview summaries in either ROI address sexual harassment: nothing about adverse effects on
work performance or an intimidating, hostile or offensive working environment. (Enclosure E;
Enclosure F, see Page 2 Report of Adjudication.)

12. The Defense requested a Bill of Particulars from the Government. On 4 Nov 22 the
Government provided the Defense with a Bill of Particulars. On Charge I, Specification 1, the
eople to whom MK3 Hadley allegedly sent unwelcome messages are OS2 CS3 CS2
ﬁand BMZ-On Charge I, Specification 2, MK3 is listed as the only person to
whom MK3 Hadley sent unwelcome messages. (Enclosure G.)

3. Nowhere in the ROIs is MK3 _mentioned as having worked with MK3 Hadley. MK3
is mentioned only in the Supplemental ROI as being MK3 Hadley’s roommate in the
barracks before the alleged unwelcome messaging began. His witness interview summary does

not indicate any sort of working relationship with MK3 Hadley and it does not provide any
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information addressing sexual harassment in the workplace: nothing about adverse effects on
work performance or an intimidating, hostile or offensive working environment. (Enclosure F.)?

LAW

1. Article 30 of the UCMJ provides that charges and specifications “shall be preferred by
presentment in writing, signed under oath before a commissioned officer of the armed forces
who is authorized to administer oaths™ and that the writing shall ensure that “the signer has
personal knowledge of, or has investigated, the matters set forth in the charges and
specifications; and (2) the matters set forth in the charges and specifications are true, to the best
of the knowledge and belief of the signer.” 10 U.S.C § 830.

2. The purpose of the military charging provisions are to ensure that the charges are not
“frivolous, unfounded, or malicious, but are founded in good faith.” United States v. Miller, 33
M.J. 235,237 (C.A.AF. 1991).

3. If, at the time of preferral, the charges are unfounded, then preferral of charges is improper
even if the accusations were made in good faith. Miller, at 237; United States v. Floyd, 2022
CCA LEXIS 560, at *23 (N-M.C.C.A. 2022). Even if evidence supporting a charge did exist at
the time of preferral, preferral is still defective if the accuser did not actually review such
evidence. Floyd, 2022 CCA LEXIS 560, at *30 (“Because the evidence actually reviewed could
not have served as a foundation for Specification 4, we find that military judge did not abuse his
discretion in determining that the preferral was defective and dismissing Specification 4 without
prejudice.”).

4. Where there is no evidence to support an element of an offense, then the charge is unfounded
and the preferral is defective. Floyd, at *23.

5. Creating an offensive working environment is an essential element of proving a violation of
ALCOAST 085/18. See United States v. Brown, 82 M.J. 702, 709 (C.G. Ct. Crim. App. 2022).

6. Dismissal of charges is an appropriate remedy for improperly preferred charges and
specifications. Floyd, at *2.

ARGUMENT

a. Preferral of both specifications of Charge I was improper because the Accuser did not
review any evidence suggesting that MK3 Hadley’s actions unreasonably interfered with

any person’s work performance or that they created an intimidating, hostile. or offensive
working environment in 2019 or 2020.

1. In United States v. Floyd, the Navy-Marine Corps Court of Criminal Appeals upheld a
military judge’s decision to dismiss two charges for defective preferral because there was
insufficient evidence to support essential elements of the charges at the time of the preferral.

2 MK3 -is referred to as FN.in the Supplemental RO1 because he was a Fireman at the
time he spoke with CGIS. In the time since that interview he was promoted to MK3, which is
how he is referred to both in this motion and in the Government’s Bill of Particulars.

4
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Floyd, at *24. In that case, the Appellant was accused of sexual abuse of a child involving
indecent conduct, and the specification alleged that he “direct[ed] [the victim] to expose her
breasts and touch her body.” /d. at *8. The evidence of this allegation came from the statements

of two witnesses, Ms.-and Ms.-Id.

2. The defense moved to dismiss the charge as defectively preferred, and on the stand the
accuser testified that when she preferred the charges, she considered the ROls summarizing the
interviews of Ms.-and Ms. but not the statements themselves. Floyd, at *7. The
specification was dismissed because the Accuser had failed to review the evidence in which the
accused told the victim to “expose her breasts and touch her body” prior to preferral. /d. at *12.
The judge noted that “his analysis regarding the defective or improper preferral would be
different had the accuser reviewed the statements of Ms. [Jjjjjand Ms. > Id. At the
same time, the judge also dismissed a second charge for indecent communication because the
evidence of the words used in the allegation “did not exist at the time of the preferral.” /d.
Accordingly, because there was no evidence to support preferral, the preferral was improper. Id.

3. In U.S. v. Brown, the Coast Guard Criminal Court of Appeals set aside a service member’s
conviction for a violation of ACN 085/18 because he was not found guilty of “creating an
offensive work environment.” U.S. v. Brown, 82 M.J. at 708. In that case, the service member
was originally convicted of violating a lawful general order by sending an unsolicited sexual
video to a junior service member who was not attached to his command. /d. at 705. His
conviction was set aside because the Court of Appeals held that, while it was undisputed that the
service member had sent the video to the service member, the Government failed to prove that
sending the video “created an offensive working environment.” /d. at 708.

4. Like in Floyd, the accuser in this case, LT] did not review evidence necessary to
establish an essential element of the charges. LT] did not review the ACNs establishing the
Coast Guard’s sexual harassment policy, but merely reviewed the ROIs given to him by CGIS.
Perhaps he applied a lay definition of ‘sexual harassment,” but that does not meet the elements of
a the charged violations of Article 92.

5. Additionally, the ROIs reviewed by LT-do not provide any evidence that MK3
Hadley’s actions had the purpose or effect of unreasonably interfering with an individual’s work
performance or creating an intimidating, hostile, or offensive working environment in violation
of ACN 085/18 or 003/20. No witness mentions that his alleged conduct negatively impacted
their work or caused their work environment to feel hostile, offensive, or intimidating. On the
contrary, they all agree that his conduct occurred outside of work, and none say it impacted their
work. The ROIs largely do not explore the effect MK3 Hadley’s actions had on the workplace
environment aboard the—and to the extent that they do, the witnesses agree
that it did not affect their work performance.

6. On the contrary, the few instances that mention MK3 Hadley's conduct in the workplace in
the ROIs suggest that he was a positive and well-liked member of the command.

7. The CGIS summary from the interview of MK3 - arguably comes the closest to
providing evidence of MK3 Hadley’s alleged actions’ effects on the workplace. Even still, the
witness summary of MK3 [ interview does not explore whether MK3 -workplace
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performance was affected or if MK3 Hadley’s alleged actions created an intimidating, hostile, or
offensive working environment for him or anyone else. MK3 interview summary does not
even address whether they interacted at work at all. This fact is not a given, because even on the
same cutter there exist different work sections. Working condition changes were also everywhere
during the height of the COVID-19 pandemic. The mere fact that MK3 spoke to someone
in his chain of command about the alleged behavior of another member does not address the
elements of a violation of the general orders prohibiting sexual harassment.

8. Moreover, MK3-is not listed in the government’s Bill of Particulars as a complaining
witness for the violation of ACN 003/20. The Bill of Particulars notes that he sent unwelcome
messages to OSZ-CS3-CS2-and BM2JlIBut none of the witness interview
summaries of these persons in the ROIs suggest that they felt sexually harassed by MK3
Hadley’s conduct. Nor do their interview summaries indicate that MK3 Hadley’s actions affected
any person’s work performance or contributed to an intimidating, hostile, or offensive working
environment. On the contrary, CS3 -witness interview summary mentions that MK3
Hadley “was popular amongst the cutter crew” and that Hadley was “someone people liked to
hang out with.”

9. Inany event, MK3 Hadley’s alleged actions towards MK3-all occurred in 2020. Even if
MK3 interview with CGIS were read so broadly as to allow an inference about the
elements of the lawful general order prohibiting sexual harassment, LT id not review any
evidence in the ROIs that MK3 Hadley’s conduct impacted anyone’s performance or created a
hostile environment in the workplace in 2019 in violation of ACN 085/18.

10. The only evidence of alleged messaging in 2019 comes from the witness interview summary
of MK3 ho told CGIS that he had received suggestive photos from MK3 Hadley “in the
early months of 2019, possible [sic] January or February.” Encl. B. MK3 [Jjjhowever, did not
work with MK3 Hadley. Rather, he was roommates with MK3 Hadley while the two lived in the
barracks together. Nowhere in the ROIs does it mention that MK3 worked with MK3
Hadlei in 2019, nor does it mention that MK3 Hadley’s actions had a negative effect on MK3

orkplace performance or that they contributed to an intimidating, hostile, or offensive
working environment. Here, as it was in U.S. v. Brown, there is no evidence that MK3 Hadley’s
actions created an offensive working environment or affected any person’s workplace
performance.

I 1. Additionally, at the time LT-revicwed the ROIs for preferral of Charge I Specification 2
for the violation of ACN 085/18, the language of the charge said that MK3 Hadley wrongfully
transmitted “sexually offensive material and sexual requests from his Snapchat account to male
Coast Guard members.” See, Charge Sheet (emphasis added). The language in the charge
specified that MK3 Hadley wrongfully requested sexual content from more than one male Coast
Guard member. But the ROlIs only indicate that he ever requested sexual material from one
person—MK3 herefore, at the time of preferral, there was no evidence that LT-
reviewed which suggested that MK3 Hadley solicited sexual content from more than one Coast
Guard member in 2019.
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RELIEF REQUESTED

For the reasons outlined above, the Defense respectfully requests that the Military Judge
dismiss both specifications of Charge I.

ORAL ARGUMENT

If this Motion is opposed by the Government, the Defense requests an Article 39(a) session
to present oral argument and additional evidence as necessary.
SERRILL- S .
ROBINS.MIRA.ROS roansairasos: I

E_ Date: 2022.11.17 14:59:31 -10'00°

M. R. SERRILL-ROBINS
LT, USCG

Detailed Defense Counsel

I certify that [ have served a true copy via e-mail of the above on Military Judge, CDR Emily

Reuter, and Trial Counsel, LCDR Erin Callahan, LCDR Amanda Hood, and LCDR Case Colaw,
on 17 Nov 2022.

SERRILL- ooy et
ROBINS.MIRA.ROS IR

Date: 2022.11.17 14:59:49
O S0
M. R. SERRILL-ROBINS
LT, USCG

Detailed Defense Counsel
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(Enclosure 3)

BURDEN

As the moving party, the Defense bears the burden of persuasion and the burden of proof. The
burden of proof for any contested factual issue is a preponderance of the evidence. R.C.M.
905(c)(1).

LAW

According to Article 30 of the UCMJ, charges and specifications “‘shall be preferred by
presentment in writing, signed under oath before a commissioned officer of the armed forces
who is authorized to administer oaths™ and that the writing shall ensure that “the signer has
personal knowledge of, or has investigated, the matters set forth in the charges and
specifications; and that the matters set forth in the charges and specifications are true, to the best
of the knowledge and belief of the signer.” 10 U.S.C. 830; R.C.M. 307(b).

The “signer” (Accuser) may base their belief upon the reports of other in whole or in part. United
States v. Miller, 33 M.J. 235, 237 (1991); Discussion section to R.C.M. 307(b). Article 30 does
not require “‘a final or conclusive determination of an accused’s guilt” prior to their court-martial.
Id. “Instead, the simple purpose of these provisions, like Fed. R. Crim. P. 7(¢c)(1), is
accountability for charging...” /d. It is ultimately to determine that the charges are not
“frivolous, unfounded, or malicious, but are founded in good faith.”” Miller, 33 M.J. at 237,
United States v. Floyd, 2022 WL 4544622 *13 (N.M.Ct.Crim.App.)

The Manual for Courts Martial (2019 ed.) nor Article 30, UCMI, “specifically provides™ the
standard for preferral is probable cause; however, military courts have held that probable cause is

required when an Accuser swears the charges are true to the best of their knowledge and belief.
United States v. Mapes, 59 M.J. 60, 76 (2003) (Crawford, S., dissenting).

ARGUMENT

In its motion, the Defense basis their entire argument on alleged similarities between this case
and the facts discussed in United States v. Floyd; however, the facts concerning preferral in this
case and in Floyd are completely different.

In Floyd, the Accuser did not review witness interviews that allegedly contained specific explicit
statements that were an essential element to the charge at issue. In fact, those interviews did not
even contain the specific explicit statements that underpinned the subject charge. Indeed, the
Court in Floyd found it would have been impossible for the Accuser to review such evidence
because “it did not exist at the time of preferral.” Floyd, 2022 WL 4544622%*4.

Here, the Accuser not only had knowledge of the lawful general orders at issue because he had
prior knowledge of them before reviewing the materials but also because he was given copies of

4
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COAST GUARD TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO COMPEL
v. (Expert Consultation)
JOSHUA HADLEY 2DEC 22
MK3/E-4
U.S. COAST GUARD

MOTION

Pursuant to 10 U.S.C. § 846, Article 46, Uniform Code of Military Justice, R.C.M. 703 and
906(b), and the Sixth Amendment to the U.S. Constitution, the Defense moves this Court to
compel the Government to provide funding for Dr._to act as an expert consultant
for the Defense.

SUMMARY

Dr._is an expert in the specialized forensic field of false confessions within
the field of forensic psychology.' The expert assistance of Dr.-is essential to enable the
Defense to investigate several factual issues in the case, including: (1) MK3 Hadley’s particular
susceptibility to false confession based on coercive interrogation techniques, including his
suggestibility, and (2) the effect of contamination (CGIS supplying key facts during the
interrogation) on MK3 Hadley’s subsequent statements. Dr.-will be able to assist the
Defense in investigating and presenting information about why MK3 would agree with CGIS’s
version of events, even if he did not independently remember the facts they provided.

BURDEN

The burden of proof rests on the Defense to establish any factual issue necessary to resolve
this motion by a preponderance of the evidence. R.C.M 905(c)(1).

FACTS

1. On 7 November 2022, the Defense requested leave of the Court to file one additional expert
consultant request, based on conversations with expert consultants in other fields that the
Defense sought to retain. The Court granted that request, and the Defense timely submitted a

! Enclosure A, Dr.'V, Fee Schedule, and Summary of Potential Testimony.
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detailed request memorandum.? Afterwards, the Defense attempted to send the Enclosures to the
request, but, due to the file size, the email did not send. Defense Counsel noticed this and
successfully sent the Enclosures via DoODSAFE on |1 November 20223

2. On 29 November 2022, Defense Counsel received an email* attaching the Convening
Authority’s denial of the Defense request for Dr.-assistance.5 The denial memorandum
cites as references the Defense memo and R.C.M. 703. The denial memorandum provides
absolutely no explanation of why the Convening Authority denied the Defense request for expert
assistance from Dr.

3. The 29 November 2022 email from Trial Counsel also attached the Trial Counsel’s First
Endorsement to the Defense request. Trial Counsel’s Endorsement recommends denying the
Defense request because “[tJhe Defense alleges zero facts that suggest MK3 Hadley is
susceptible or may be susceptible to the alleged coercive techniques in question,” “the defense
has produced no evidence that any part of the accused’s confession was in fact false,” “the Reid
technique . . . is an effective technique at obtaining true confessions from those suspects who
may be reluctant to admit wrongdoing for obvious reasons,” and “Defense has shown a mere
possibility of actual assistance from Dr. [Jjfwhich is insufficient to demonstrate necessity.”
Trial Counsel’s recommendation of denial goes on to argue: “Defense fails to show they are
unable to gather and present the evidence to the court of potential issues with Reid and related
techniques through cross-examination and through the other forensic psychologist already
appointed, Dr.hDefense also fails to show that the denial of expert assistance would
result in a fundamentally unfair trial. If the Defense proffer was sufficient, then an expert in false
confessions would be constitutionally required in any case where the accused makes a confession
due to t?e routine nature of the interrogation techniques used in the vast majority of criminal
cases.”

4. On 3 June 2020 CGIS interrogated MK3 Hadley at BASE HONOLULU about an alleged
instance of abusive sexual contact on 31 May 2022, (Enclosures G and H.)

5. At the time of the interview, MK3 Hadley was ears old. He had no education beyond
high school. His score on the Armed Services Vocational Aptitude Battery (ASVAB) Armed
Forces Qualification Test (AFQT) was below the overall average of test takers,” with some of his

2 Enclosure B, Def Exp Req — False Confession -
3 Enclosure C, DoDSAFE email confirmation of 11 Nov 22.
4 Enclosure D, LCDR-email of 29 Nov 22.

> Enclosure E, Convening Authority’s denial of Defense Expert Request — False Confession

¢ Enclosure F, Trial Counsel’s First Endorsement to Defense Expert Request — False
Confession

7 Enclosure I, Military.com article explaining ASVAB AFQT Scores. The AFQT is scored as a
percentile, so a score of 50 means the test taker answered more questions correctly than 50
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lowest individual section scores in verbal ability and word knowledge.® He is a member of the
Coast Guard, where he has been trained from Day One to submit to authority.

6. As he tells CGIS during the investigation, MK3 Hadley was heavily intoxicated on the night
of 30 to 31 May 2022, and he did not remember many of the details of that night. During the
interrogation, CGIS Special Agents (SA) tell MK3 Hadley that he can use the restroom during
the interrogation, but not that he is free to leave. (Enclosure G; Enclosure H at 7:1-4.)
Throughout the beginning of the interrogation, he denies that the abusive sexual contact did
happen or would happen, and throughout he states that he does not remember some of the details
CGIS provides. (Enclosure G; Enclosure H, see, e.g., at 27:4; 31:18-19, 22; 41:13-14.) All of the
specific, material details about the alleged abusive sexual contact originates with CGIS.
(Enclosures G, H, and K.) For a period of time, a CGIS agent speaks over and interrupts MK3
Hadley, displaying the confrontational Reid Method of interrogation, which has been called into
question. (Enclosure G; Enclosure H, see, e.g., 32-35.) A CGIS agent threatens MK3 Hadley
with additional charges for lying to them and tells him that the case is going to go to court and a
lot more is going to come his way. (Enclosure G; Enclosure H, e.g. at 25:20-21, 34:14-24, 35:18-
20) The CGIS agents discuss the idea and functioning of a polygraph exam multiple times
throughout the interrogation. (Enclosure G; Enclosure H at 32:19-22, 46:4-6.) Eventually, MK3
Hadley begins to agree with the CGIS agents, sometimes making a key admission by saying
“yes, sir,” rather than actually describing anything that happened. (Enclosure G; Enclosure H,
e.g. at 36:22-24, 38:5-9, 42:8-9) When the details MK3 Hadley provides don’t match the story
that the CGIS agents have scripted, they go back and correct them. (Enclosure G; Enclosure H,
e.g. at 38:5-9) Even affer MK3 Hadley has given in and agreed with CGIS about the alleged
touching, he is unable to come up with even nonincriminating details about the event, like what
DC2 ﬁwas wearing. (Enclosure G; Enclosure H, e.g. at 45:13-19.) The CGIS agents ask
questions about the homosexual nature of the allegation, which visibly seems to heighten MK3
Hadley’s discomfort. (Enclosures G and H.)

7. The occurrence of false confessions is well documented. “[T]here is one circumstance when
a confession may be considered false on psychological grounds. This happens when the
confession is not based on actual knowledge or memory of the facts.” ® This is the circumstance
addressed in Enclosure L. Experts in the social psychology of false confessions recognize
different kinds of false confessions, including: voluntary false confessions (perceiving some gain
to falsely confessing), coerced-compliant false confessions, and coerced-internalized false
confessions.!” In reality, false confessions tend to occur due to a combination of factors:

percent of other test takers. Any score under 50 is below average. The minimum AFQT score to
join the Coast Guard is 40.

8 Enclosure J, Coast Guard Member Information for MK3 Joshua Hadley.

® Enclosure L at 7; see also https://innocenceproject.org/research-resources/ (approximately 25
percent of people exonerated by The Innocence Project through DNA evidence had confessed).

10 Enclosure L at 8.
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Memory distrust and suggestibility have both trait and state like features. A high
trait of either memory distrust or suggestibility makes people potentially vulnerable
to pressured internalized false confessions, but this does not exclude the possibility
that such confessions can be elicited in the absence of trait vulnerabilities. In real
life cases a false confession to a serious crime typically occurs due to a combination
of background (e.g., pressure on police to solve the case, the relationship between
the victim and the suspect, relationship between suspects), contextual (e.g., the
nature and seriousness of the case, nature and duration of interrogation and
custody), health, personality and lack of support factors."!

8. There is also scholarship about interrogation techniques and the pressure investigators are
trained to exert on suspects.!? One major interrogation technique is the Reid 9-Step method. The
Reid method is controversial because of its confrontational style.'* This method starts out with
non-confrontational interviewing to establish background, then transitions to a confrontational
interrogation with a direct accusation that the suspect committed the crime in question. The
interrogator steadfastly maintains that the suspect is guilty, and refuses to accept any defense or
alternative explanation, creating a feeling of hopelessness in the suspect. This feeling can be
increased when the suspect can be pushed into a traditionally stigmatized role (especially in the
context of alleged sexual assault) like “gay male.” Another part of the technique includes
invoking strong evidence, even if the interrogator does not have that evidence, for example,
polygraph evidence. As the Reid method progresses, the interrogator sells confession to the
subject as the way to achieve the best possible outcomes. Here, the interrogator casts the
interrogation as a negotiation and threatens worse outcomes if the suspect does not confess. In
the end, the interrogator takes the confession. False confessions almost always include non-
public details provided by the interrogator—this information is referred to as contamination.
(Enclosures M and N.)

9. In the practice of interrogation, “coercion” includes “[t]he use of intimidation, force, or
suggestion to influence a suspect’s answers.”'* “Contamination can occur when investigators
intentionally fact-feed information to the subject, or alter their statements to match the theory of
the crime. This same issue can happen unintentionally if an investigator presents evidence, or
even discloses information using inappropriate leading questions.” !’

10. Defense Litigation Support Specialist for Defense Service Office Pacific, Mr.-reviewed
the video of the 3 June 2020 CGIS interrogation of MK3 Hadley. Using his law enforcement
training and investigative experience, Mr, observed clear indicators of the Reid method, and
also of contamination. In fact, all of the key details are supplied by the CGIS agents. MK3

' Enclosure L at 9-10.

12 Enclosure M, Dr.- et al on Interrogation Technique. The lead author of this article is the
expert consultant that the Defense seeks via this motion.

13 Enclosure N, Wicklander-Zulawski Press Release and False Confessions Information Pages.
'4 Enclosure N at 5.

!5 Enclosure N at 6.
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Hadley states that he does not remember putting his hand in DCZ-pants, then that he
strongly does not believe it happened. Later, the CGIS agent gets MK3 Hadley to agree that it
might have happened, but he isn’t sure. At one point, MK3 Hadley states his hand was on the
outside of DC2hpants. From there, it’s quick work for CGIS to supply the specifics they
want, and MK3 Hadley then agrees with them that his hand was inside DCZ-pants.
(Enclosure C.)

11. Pressured confessions implicate both coercive law enforcement tactics and complicated and
counterintuitive science related to the formation and malleability of memory. '® These issues are
compounded when law enforcement interrogators fail to implement a standard strategic tactic of
sound interviewing: “Withholding the evidence is a strategic tactic that not only strengthens the
power of the information but also prevents an innocent subject from gaining knowledge of the
crime they would otherwise be unaware of.”!?

LAW

a. Entitlement to the assistance of an expert consultant upon a showing that such assistance

.

1S necessary.

A defendant’s right to present a defense is part of their Fourteenth Amendment right to a fair
trial. United States v. McAllister, 64 M J. 248, 252 (C.A.A.F. 2007). An accused at a court-
martial is entitled to “investigative or other expert assistance when necessary for an adequate
defense.” United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986), cert. denied 479 U.S. 985
(1987); see also Article 46, Uniform Code of Military Justice (UCM)J), 10 U.S.C. § 846 (2018)
(establishing “equal opportunity to obtain witnesses and other evidence” for the defense);
R.C.M. 703(d).

While the Defense currently seeks Dr.-as an expert consultant, her work on the case
will help the Defense to determine whether testimony from a false confession expert is necessary
at trial. Separate from the right to assistance from an expert consultant, an accused also has a
right to equal opportunity to obtain witnesses, and this includes expert witnesses. United States v.
Bunton, 82 M.J. 752, 781 (N-M. Ct. Crim. App. 2022) (setting aside convictions where trial
court denied expert in forensic psychiatry to address the effects of alcohol on memory), review
denied without prejudice, No. 22-0270/MC, 2022 WL 16951554 (C.A.A.F. Oct. 18, 2022).
“Where a military judge deprives an appellant of expert testimony and consequently deprives
him or her of the right to present a defense, the error is constitutional and the test for prejudice on
appellate review is whether the appellate court is able to declare a belief that it was harmless
beyond a reasonable doubt.” /d., 82 M.J. at 782.

'¢ Enclosure O, Arkowitz and Lilienfeld, Why Science Tells Us Not to Rely on Eyewitness
Accounts.

17 Enclosure N at 6.
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The right to expert assistance attaches when the defense demonstrates such assistance is
necessary. United States v. Ndanyi, 45 M.J. 315, 319 (C.A.A.F. 1996); United States v. Gonzalez,

39 M.J. 459,461 (C.A.A.F. 1994).

Such a demonstration requires “something more than a mere possibility of assistance from a
requested expert . . . . [Rather,] a defendant must show the trial court that there exists a
reasonable probability both that an expert would be of assistance to the defense and that denial of
expert assistance would result in a fundamentally unfair trial.” United States v. Robinson, 39
M.J. 88, 89 (C.M.A. 1994) (quoting Moore v. Kemp, 809 F.2d 702, 712 (11th Cir.), cert. denied,
481 U.S. 1054 (1987)).

This right implicates not only expert witnesses but also expert consultants:

One important role of expert consultants is to help counsel develop evidence. Even
if the defense-requested expert consultant [does not] become an expert witness, he
would [assist] the defense in evaluating, identifying, and developing evidence.
Another important function of defense experts is to test and challenge the
Government’s case.

United States v. Warner, 62 M.J. 114, 118 (C.A.AF. 2005); see also, United States v. Axe, 80
M.J. 578, 582 (N-M Ct. Crim. App. 2020); R.C.M. 703(d)(2)(A)(ii).

The Court of Appeals for the Armed Forces has adopted a three-pronged test for determining
necessity: (1) why the expert is needed; (2) what the expert would accomplish for the accused;®
and (3) why defense counsel is unable to gather and present the evidence that the expert would
be able to develop. United States v. Lee, 64 M.J. 213, 217 (C.A.A.F. 2006).

A military judge has wide latitude with regard to this necessity test, United States v. Short, 50
M.J. 370, 373 (C.A.A.F. 1999), cert. denied, 528 U.S. 1105 (2000), but the Government “must
provide the expert if the accused establishes™ that the expert is necessary. United States v.
Anderson, 68 M.J. 378, 383 (C.A.AF. 2010).

b. An accused may present evidence calling into question the voluntariness of a statement,

and expert assistance is appropriate to develop this evidence.

The Supreme Court has held that “evidence about the manner in which a confession was
obtained is often highly relevant to its reliability and credibility.” Crane v. Kentucky, 476 U.S.
683, 691 (1986). In fact, the issue of an admission is central and essential because it raises “the
one question every rational juror needs answered: If the defendant is innocent, why did he
previously admit his guilt?” /d. at 689.

'8 In examining this aspect of the test, military courts have phrased this prong in terms of how
the requested expert assistant would aid the Defense in preparing its case. In other words, how
would “. . . the requested expert evidence help the Defense undermine . . . ” the prosecution’s

case in chief? Ndanyi, 45 M.J. at 319.
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““[F]alse confessions’ do occur. Expert testimony could assist the members in understanding
why they occur without running afoul of any longstanding prohibition against ‘human lie
detector’ testimony, that is, without stating that the confession at issue is false.” United States v.
McGinnis, No. ARMY20071204, 2010 WL 3931494, at *9 (A. Ct. Crim. App. Aug. 19,2010)
(overturning conviction where trial court denied false confession expert consultant).

The question of voluntariness does not turn on the truth or falsity of the statement at issue. In
criminal cases the Constitution “forbids ‘fundamental unfairness in the use of evidence, whether
true or false.”” Blackburn v. Alabama, 361 U.S. 199, 206 (emphasis added) (quoting Lisenba v.
California, 314 U.S. 219, 236 (1941); see aiso Rogers v. Richmond, 365 U.S. 534, 543-44 (1961)
(“[W]hether Rogers’ confessions were admissible into evidence was answered by reference to a
legal standard which took into account the circumstances of probable truth or falsity. And this is
not a permissible standard under the Due Process Clause of the Fourteenth Amendment.”).

Coercion or pressure that results in a statement by the accused need not be exerted in
physical form. See, e.g., Garrity v. New Jersey, 385 U.S. 493 (1967) (holding confession
involuntary where defendants were threatened with termination of employment); Lynumn v.
Hllinois, 372 U.S. 528, 531-32 (1963) (conviction overturned where confession came after threats
of lost financial assistance for children and removal of children); United States v. Martinez, 38
M.J. 82, 87 (C.M.A. 1993) (upholding suppression of statement, considering “appellant’s
psychological state” in finding that he “cracked and gave up,” telling a polygraph examiner what
he “wanted to hear”); United States v. Handsome, 45 C.M.R. 104, 107 (1972) (overturned a
conviction because it was error to admit a confession obtained by polygraph examiner using
coercive tactics, where “an exhortation or adjuration to speak the truth is connected with
suggestions of a threat or benefit.”).

ARGUMENT

Each prong, addressed separately, favors the Defense here, so the Government must provide
the expert funding for Dr. whose assistance is necessary to provide the Defense a
fundamentally fair opportunity to evaluate and challenge the reliability of MK3 Hadley’s
apparently coerced and contaminated statements to CGIS. The Supreme Court has explained that
it is crucial to a defense case to address the circumstances surrounding any statements made by
the accused, because a key question for panel members is, how can someone not be guilty if they
previously said they did it? Mounting a robust challenge to any statements the Government
intends to use is absolutely central and necessary to the ability to put on a defense.

a. Why is expert assistance needed?

There are red flags indicating a pressured false confession rife with contamination, elicited
from a susceptible and suggestive target. Dr.-assistance is necessary to apply the study of
coercive interrogation techniques, why they work, and how some of MK3 Hadley’s specific
characteristics and the circumstances of this case may have made him particularly vulnerable to
the interrogators’ coercive techniques. The denial of such assistance would deny MK3 Hadley
the opportunity to present a meaningful defense.
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There is evidence that MK3 Hadley was particularly susceptible to being coerced into falsely
confessing: he scored below average on the AFQT with some his lowest scores in verbal
subjects, has only a high school education, wasjust-at the time of the interrogation, and came
straight from high school into the Coast Guard, where submission is drilled into him from Day
One of Boot Camp. Dr.-is needed to evaluate the impact of these traits and their impact on
suggestibility and susceptibility to false confession.

The records of the interrogation itself provide evidence that the statements later on are not
coming from MK3 Hadley’s own memory, but from his willingness to take CGIS’s word and
agree with the information they provide to fill in the time missing from or hazy in his memory:
MK3 Hadley states that he was extremely intoxicated, describes the copious alcohol he
consumed, says he doesn’t remember the night well. Again, at the end of the interrogation, he
cannot remember the simple details of what DC2 was wearing, even though that is not
incriminating information, and he had already agreed with the incriminating information that
CGIS provided. Dr-is needed to evaluate the interplay between memory issues and
interrogations techniques and contamination.

The CGIS agents used coercive tactics, including intimidation, threatening, and suggestion.
The CGIS agents pointed out that the door was closed and that he could use the head if
necessary, but not that he was free to go at any time (they later said that he could stop talking,
but not that he was free to go). They talked over him, interrupted him, told him what he was
saying was “shit[,] shipmate,” threatened him with additional charges for lying to them,
suggested that he could avoid court by confessing to them (“If this makes it to court, there’s
going to be a lot more----"). They provided all of the key details of the alleged offense. CGIS
took someone who they knew lacked a clear memory of a particular time period, then filled in
the blanks, provided the puzzle pieces, to tell the story they wanted. The Defense needs Dr.

to assist with a more nuanced understanding of how the CGIS agents’ questioning applied
pressure and supplied information, and what impact that may have had on MK3 Hadley’s
statements.

In Trial Counsel’s advice to the Convening Authority recommending denial of the Defense
request, they assert that the Defense request is not sufficiently particularized, and requiring a
false confession expert in this case would mean requiring one in every case with a confession.
This is at odds with Trial Counsel’s earlier characterization of the Defense’s request: “Defense’s
request is focused on the situational factors, personal characteristics of the accused, and possible
investigative tactics.” Those factors, characteristics, and tactics are exactly why Dr.iis
required in this case, and the Defense has made a specific showing of relevance and necessity to
the extent of the reasonable ability of an attorney lacking a PhD in social psychology and
decades of research experience.

b. What would the expert accomplish?

Dr.-is highly skilled at assessing an individual’s particular susceptibility and
suggestibility in the context of coerced and contaminated confessions, and she can analyze MK3
Hadley’s particular risk factors relative to the risk factors of CGIS’s techniques (and errors, like
contamination). Given the relative scarcity of other evidence, MK3 Hadley’s statements will
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likely be central to the Governments case. It is therefore essential that the Defense be afforded
the tools to fairly evaluate those statements, and challenge their reliability.

Dr.-would review all records of the interrogation, including the recordings of the
interrogations, the records reflecting the complaining witness’s allegations (which provided the
CGIS agents with the information that contaminated MK3 Hadley’s statement), and records
pertaining to the circumstances surrounding the interrogation affecting the physical or mental
condition of the defendant. She would also review records relevant to characteristics of the
defendant that research has shown to affect vulnerability to suggestion and false statements in
interrogation. These include both chronic characteristics, such as personality, cognitive
functions, mental health, educational background, and military training and conditioning; and
acute characteristics such as intoxication, fatigue, distress, and other aspects of physical or
mental condition. Dr.-would then advise counsel of avenues to pursue in investigation,
trial arguments, and examination and cross-examination of witnesses. She could also advise
Defense Counsel of her expert opinion about whether and how the statements were coerced or
suggested, and whether they were voluntary, in whole or in part.

c. Why is Defense Counsel unable to gather and present this evidence?

Forensic psychology and social science are evolving, multi-disciplinary fields that require
continuous review of published studies and reports in order to maintain currency. Defense
Counsel have no training or experience in these fields. While we could potentially obtain some
marginal level of education as to some basic facets of these specialized areas (see enclosures (2)
and (3)), we cannot reasonably become competent, much less experts, in such complex fields. It
is both impractical and unreasonable for Defense Counsel to obtain the proper competency by
consulting primary and secondary materials alone. Dr.-expertise is the result of years of
research, study, and pragmatic application. We would be unable to apply any principles gleaned
through our own efforts to the specifics of this case.

In particular, false confessions are a counterintuitive phenomenon, and are caused by a
combination of situational factors (including the interrogation itself and surrounding
circumstances) and personal characteristics or acute conditions of the suspect. While Defense
Counsel can achieve some basic knowledge of these causes, an expert such as Dr. is much
better able to assess the combined influences present in this case that can lead to false statements
to the interrogators.

Likewise, Defense Counsel cannot testify as to any opinions regarding any of these important
issues. Without working with Dr. as a consultant, Defense Counsel cannot determine
whether or not a false confession expert witness is necessary. If, in consultation with her,
Defense Counsel determines that such testimony is necessary, then Dr. would be able to
testify, should the Court admit her testimony (as other courts have done). Her testimony, if the
Defense were to choose to use it, would help the members to understand what is known about
why people falsely confess. Even if some members are vaguely aware that that false confessions
can and do occur, they will not know (a) how interrogations are typically conducted, (b) how
these tactics can work to convince persons that confession will actually work to their benefit
rather than harm them, (c) why these tactics can work even if the person is innocent, (d) what
makes a particular individual more or less susceptible to false confession in interrogation and

9

Appeliate Exhibit X\l
Page 4 _of W



why they are more vulnerable, or (e) what is known regarding how to evaluate a confession for
voluntariness or validity. Among the issues, Dr. ould address is the role of intoxication
and fuzzy or absent memories for the event in question in promoting vulnerability to false
confession. She would also address the issue of how (based on relevant scientific research) to
analyze the interrogation to identify indicators of truth or falsity. There are many areas of
permissible testimony that would not impinge on a question solely in the province of the triers of
fact, but that would assist them.

As shown in a number of surveys of lay persons and mock jury research, much of this is not
common knowledge among lay persons. Though many may recognize the potential for false
confession, understanding of why it occurs and who is most vulnerable is much more limited.
Therefore Dr. testimony would assist the triers of fact, and is impossible for Defense
Counsel to present. Even if the Defense does not seek Dr.-testimony, she can assist the
Defense in finding other ways to clearly and accurately speak to the members about false
confessions.

Dr. I highly specialized expertise is necessary to a fundamentally fair trial in this case,
in addition to that of Dr. ||l the clinical and forensic psychologist approved in this case
to evaluate the case more broadly and conduct sex offender and recidivism assessments. False
confession science is a very different specialty from sex offender and recidivism, and the
Defense spoke to many experts seeking the most effective assistance for this particular case, but
no expert was well equipped to address both areas. Yet both subjects are equally necessary to
mounting a proper defense, and therefore to advancing a fundamentally fair trial. Clinical and
forensic psychology expert Dr. |l wi!! review and analyze the discovery (which is over
80,000 pages and counting, including electronic communications), evaluate the relative strength
of the government’s case from a clinical and forensic psychology perspective, identify potential
exculpatory evidence, identify potential avenues for independent defense investigation (an
essential professional obligation of defense attorneys), and help Defense Counsel prepare to
cross-examine and confront the government’s evidence and witnesses on a broader basis. Like
Mr. Dr. is capable of spotting the red flags of a pressured confession, but as
his CV"” clearly indicates, he does not have the expertise to carefully evaluate the interrogations
or analyze the interplay between MK3 Hadley’s specific characteristics and the coercive
interrogation techniques used in this case.

d. Ifthe Defense is denied the benefit of Dr.-assistance, the trial will be
SJundamentally unfair.

The Defense has provided detailed, particularized information about why Dr.-
assistance is needed and crucially important to the Defense’s development of its case, and why a
skilled expert is required. MK3 Hadley’s statements are central to the Government’s likely case,
and it is essential to a proper defense that the reliability of those statements be challenged. The
Government advised the Convening Authority that MK3 Hadley’s case is average, and if a false
confession expert is required here, it is required every time. But that is demonstrably inaccurate,
given the Defense’s specific showings regarding MK3 Hadley’s specific vulnerabilities (personal
characteristics and situational vulnerability based on memory issues) and CGIS’s interrogation

* Dr. | V-
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technique (confrontation, bullying, coercing, threatening, and promising, all of which may be in
keeping with training, as well as contamination, which is certainly not a best interrogation
practice). The Defense has reached the limit of a non-expert’s ability to assess and identify red
flags, but an expert like Dr.-is necessary to assist the Defense in pulling these red flags into
a cohesive picture, and clearly and accurately presenting that picture to the members. Without
her assistance, a fundamentally flawed collection of evidence, which is nonetheless a highly
persuasive form of evidence, may be used against MK3 Hadley, and the Defense will be unable
to effectively challenge it based on the complex social science involved.

RELIEF REQUESTED

The Defense moves this Court to compel the Government to provide funding for Dr. -to
act as an expert consultant for the Defense.

EVIDENCE & ORAL ARGUMENT

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a), UCMJ, hearing to present additional evidence and oral argument on
this Motion. Additionally, the Defense may call Dr.-for testimony on this Motion, or
provide a declarations from Dr.-prior to the hearing.

SERR| LL_ Digitally signed by SERRILL-

BINS.MIRA.ROSE.|
ROBINS MIRA.ROS I

Date: 2022.12.02 14:53:51
E -10'00'

M. R. SERRILL-ROBINS
LT, USCG
Detailed Defense Counsel

[ certify that [ have served a true copy via e-mail of the above on Military Judge, CDR Emily
Reuter, and Trial Counsel, LCDR Erin Callahan, LCDR Amanda Hood, and LCDR Case Colaw,
on 2 Dec 2022.

SERRILL- Dicitaly s
igitally signed by -
ROBINS.MIRA.ROSE ROBINS MIRAROSE.

Date: 2022.12.02 14:54:09 -10'00°

M. R. SERRILL-ROBINS
LT, USCG
Detailed Defense Counsel
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COAST GUARD TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO SUPPRESS
V. (Involuntary Statements of the Accused)
JOSHUA HADLEY 29 NOV 2022
MK3/E-4
U.S. COAST GUARD

MOTION

Pursuant to Rule for Courts-Martial (R.C.M.) 905(b)(3), Military Rules of Evidence (Mil.
R. Evid.) 304(f) and 305, Article 31, UCM]J, and the Fifth Amendment to the U.S. Constitution,
the Defense moves to suppress, for all purposes, all statements made by MK3 Joshua Hadley to
the Coast Guard Investigative Service (CGIS) on 24 March 2021 and 16 June 2021, as well as all
evidence derived from either, or both. The 24 March 2021 statements were involuntary and were
unlawfully obtained because the rights advisement that CGIS provided to MK3 Hadley was
deficient and defective under both Article 31, UCM]J, and the Fifth Amendment. The 16 June
2021 statements were also involuntary, as CGIS questioned MK3 Hadley long before getting to
the rights advisement, and continued to question him long after he invoked his right to consult
with an attorney. Because MK3 Hadley’s rights under Article 31(b) and the Fifth Amendment
were violated with respect to these statements, the charge of violating Article 92, UCMJ, and
both specifications thereunder, should also be dismissed.

BURDEN

Upon motion by the Defense to suppress statements of the Accused under Mil. R. Evid.
304, the prosecution has the burden of establishing the admissibility of the statement. Mil. R.
Evid. 304(f)(6). The military judge must find by a preponderance of the evidence that the
accused’s statement was made voluntarily before the statement may be admitted into evidence.
Mil. R. Evid. 304(f)(7).

FACTS

1. On 24 March 2021, CGIS interrogated MK3 Hadley at BASE HONOLULU about alleged
sexual harassment of other Coast Guard members, in violation of Article 92, Uniform Code of
Military Justice (UCMYI), general orders prohibiting sexual harassment. (Enclosures A and B.)

2. After conducting 24 transcript pages of preliminaries and rapport-building (none of which
included telling MK3 Hadley he was free to leave at any time), the two CGIS agents conducting
the interrogation advised MK3 Hadley of his rights, as they are required to do by Article 31(b),
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COAST GUARD TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES
DEFENSE MOTION TO SUPPRESS
V. (Cellular Telephone)
JOSHUA HADLEY 17 NOV 22
MK3/E-4
U.S. COAST GUARD

MOTION

Pursuant to Rule for Courts-Martial (R.C.M.) 905(b)(3) and Military Rule of Evidence (Mil.
R. Evid.) 311, the Defense moves to suppress all evidence derived from the unconstitutional
search of MK3 Hadley’s cellular telephone. The Government’s search authorization was not
founded on probable cause and was not particularized, in violation of the Fourth Amendment to
the United States Constitution.

SUMMARY

MK3 Hadley’s private cellular telephone was seized and searched pursuant to a search
authorization signed by a military judge, first in March 2021 and again in November 2021. In the
course of the Coast Guard Investigative Service’s (CGIS) unbounded review of all of the photos
and videos in the phone data based on the first search authorization, CGIS found two videos that
it considered of note, one depicting an alleged sexual act with an animal and one depicting
alleged child pornography. There is absolutely no other evidence related to either of these
videos, so they are the sole basis for charges under Article 134, UCM], alleging a sexual act with
an animal and viewing and possession of child pornography. CGIS knew that they were
authorized to look only for evidence of violations of 120c, UCMJ, yet when they found the first
video well outside their parameters, they did not pause searching immediately to seek a broader
search authorization. CGIS also did not stop to seek a broader search authorization when they
found a picture they believed to show illegal drugs, instead looking further into the metadata of
that picture to learn the contact name and phone number with whom it had been exchanged—this
despite the fact that illegal drugs have nothing to do with Article 120c. Rather than seeking an
additional, proper authorization, CGIS searched all of the “over 90,000 photographs and over
7,500 videos,” everywhere and anywhere on the phone, from any time, and with or without a
connection to Snapchat, which was the medium that underlay the basis for the first search
authorization. CGIS did not seek a broader search authorization until approximately seven
months later, and until after they had searched every picture and video on the phone.

The first search authorization was not based on probable cause for the offense identified in
the search authorization, nor delimited by any particularity based on the information that CGIS
alleged in an effort to support probable cause. According to the Government’s own affidavit in
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support of the search authorization, the two videos were saved to the phone at least eight months
after any of the alleged offenses the Government cited as probable cause for the search
authorization. The actual execution of the search authorization shows the unreasonableness of
both the execution and the unfounded, overbroad search authorization underlying it. The
authorization was limited to all pictures and videos evidencing a violation of Article 120c.
CGIS’s ultra vires execution of the search went well beyond even the minimal, insufficient
limitations in the search authorization itself.

But for the Government’s unconstitutional searches of MK3 Hadley’s phone, MK3 Hadley
would not be facing two additional extremely serious charges, which add a combined potential
15 years’ confinement to the maximum penalty available at a General Court-Martial. Allowing
this extreme potential increase in jeopardy based on an unconstitutional search is manifestly
unjust.

BURDEN

Upon motion by the Defense to suppress evidence under Mil. R. Evid. 31 1(d), the
prosecution has the burden of establishing that the evidence was not obtained as a result of an
unlawful search and seizure. Mil. R. Evid. 311(d)(5). The military judge must find by a
preponderance of the evidence that the evidence was obtained by a lawful search and seizure
before the evidence may be admitted into evidence. /d.

FACTS

1. On 22 June 2022, charges were preferred against MK3 Hadley alleging violations of Article
92, UCMIJ (violation of a lawful general order prohibiting sexual harassment from January 2019
to December 2019 and from January 2020 to August 2020), Articles 120 and 128 (abusive sexual
contact for and assault consummated by a battery on 31 May 2020, in touching the penis and
scrotum of DC2- without his consent'), and Article 134 (sexual act with an animal and
viewing and possessing child pornography, both on or about March 2021). On 23 August 2022
an additional charge was preferred for violation of Article 120 (abusive sexual contact for
touching the penis of DC2 knowing that he was asleep, on 31 May 2020). On 24 August
the Government modified the previously preferred charges and dismissed the charge under
Article 128. (Charge Sheet of 22 June 2022 as amended on 24 August 2022; Additional Charge
on Charge Sheet of 23 August 2022.)

2. On 20 October 2020, CGIS received a report that MK3 Hadley had allegedly messaged other
Coast Guard members via Snapchat and asked for nude pictures or videos of themselves in
exchange for money. Two? members also alleged that MK3 Hadley had sent them videos or
images of himself having sex with unidentified women, again via Snapchat. After that date,
CGIS conducted a supplemental inquiry. (Enclosure A.)

! In May 2020-was a DC3, but is now a DC2, and is referred to as such in this brief.

2 The Affidavit at paragraph 4 lists 3 members who alleged this, but a review of paragraph 7 of
the affidavit does not indicate this with respect to that member. (Enclosure A.)
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3. According to CGIS Special Agent (SA)_afﬁdavit, MK3 Hadley allegedly sent explicit
pictures or videos of himself, via Snapchat, around March 2019, July 2019, October 2019, and
July 2020. He allegedly sent, via Snapchat, explicit images of what the recipient believed was
MK3 Hadley having sex with an unknown woman around April or May 2020, and July 2020.
He allegedly requested explicit pictures of other Coast Guard members around February to
March 2020, and July 2020. (Some of the paragraphs discussing allegations by an individual
member do not indicate alleged dates.) There is no evidence in the affidavit or discovery that
the Snapchat messaging to Coast Guard members, to send or request images, or any
alleged offenses at all, occurred after July 2020. (Enclosure A, Affidavit.)

4. Eventually, on 19 March 2021, CGIS and Trial Counsel sought a search authorization to
search for MK3 Hadley’s personal cellular telephone on his person, in his workspace, or in his
car, to seize the phone, and to search it “for electronic data contained therein limited to the
following: photos, videos (with the associated geotag and other metadata) and snapchat data
(with associated geotag and metadata).” A military judge signed the search authorization the
same day. (Enclosure A.)

5. Attachment A describes the location and description of items to be searched. It states “any
electronic device” in the spaces to be searched (MK3 Hadley’s person, workspace, or car). It
says that the electronic devices will be searched “for electronic data contained therein limited to
the following: photos, videos (with their associated geotag and other metadata) and snapchat data
(with associated geotag and metadata).” (Enclosure A.)

6. The search authorization application (CG-5810F) states that the search was “related to a
violation of Article 120C [sic], UCMJ.” The Search Authorization, at paragraph 3, states “that
the property contains evidence a of [sic] crime, to wit: Article 120c UCMJ, Indecent Exposure.”
The CG-5810I Search and Seizure Authorization form states that CGIS “may seize and search
electronic data contained within subject phone for evidence of violations of UCMJ Article 120c.”
These documents were each electronically signed by the military judge. (Enclosure A.)

7. Attachment B, the affidavit, states that “there is probable cause to believe that evidence of
violations of Article 120c: Indecent Exposure; Indecent Broadcasting; and Other Sexual
Misconduct, is currently located” in the phone. This document was not signed by the military
judge, although it is referenced on the CG-5810F in this way: “The search is related to a
violation of Article(s) 120C [sic], UCMJ, and the application is based on these facts; (See
attachment B).” (Enclosure A.)

8. Paragraphs 12 through 14 of the affidavit, Attachment B, all summarily state some version of
the following: “Based on my training and experience, | believe there is probable cause that
evidence containing or associated with indecent broadcasting, indecent exposure and other
sexual misconduct by MK3 Hadley is currently located” in the phone. The affidavit does not
explain the theory of Indecent Exposure or Indecent Broadcasting. (Enclosure A.)

9. The search authorization document states: “Once seized, agent may search said device(s) for
collection and exploitation of the following file types: photos, videos and snapchat data, as well
as the associated geotag and metadata associated with these type files listed.” The search
authorization also required execution within 10 days of its issuance. (Enclosure A.)

3
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10. On 24 March 2022, CGIS interrogated MK3 Hadley. That day, they seized his iPhone. On
the evidence custody form they noted under “Purpose” that the phone was seized “IAW Search
Auth.” (Enclosure A; Enclosure D.)

11. CGIS informed MK3 Hadley that they were seizing and searching his phone pursuant to a
Search Authorization. MK3 Hadley provided the passcode to his phone based on the Search
Authorization, but did not consent to a search of his phone. (Enclosure B.?)

12. On 29 March 2021 SA-“obtained a digital extraction of the contents of” MK3 Hadley’s
phone, and an *Advanced Logical Extraction was completed.” The narrative title for this entry in
the CGIS Report of Investigation (ROI) is “cell phone extraction — working copy.” (Enclosure
C.h

13. On 8 April 2021, in an ROI entry titled “cell phone extraction — evidentiary copy,” SA-
again extracted the contents of MK3 Hadley’s phone. (Enclosure C.)

14. On 21 April 2021, SA-reviewed the data from the cell phone (although he did not enter
this into the ROI until 16 June 2021). He did not describe any limitations or focus of his review,
just that he reviewed the “over 90,000 photographs and over 7,500 videos” found on the phone.
SA described that there were a number of explicit images, but only described two videos in
any detail. Both of those videos were “created” on § March 2021. SA wrote in the ROI
that “[c]reation dates for digital media can be the date the media was captured, saved or
archived; and is set by the operating system.” These videos were not in any folder or file related
to Snapchat. One of the two videos that SA escribes is of a dog licking an unknown
substance from a white man’s penis; only the man’s penis and part of his hand were visible. The
other video that S describes shows what SA believes to be a male child under the
age of 12 fellating an unidentified white male. (Enclosure C; Enclosure D.)

15. CGIS asserted in the affidavit in support of the second search authorization (hereinafter the
“second affidavit”) that, “[w]hile looking for images related to violations of Article 120c, CGIS
uncovered an image . . . that captures four ziplock bags of dried mushrooms. The photograph
was received on 11/19/2019 via iMessage SMS attachment from a contact stored as ‘M.’ from
phone number [redacted].” (Enclosure D.)

16. On 20 May 2021, SA onducted an advanced logical extraction of MK3 Hadley’s
phone. (Enclosure C; Enclosure D.)

3 Although not known to the authorizing officer, this Enclosure is included to address any
suggestion that the search authorization is moot due to consent. See Mil. R. Evid. 311(d)(4)(A).

4 Although not known to the first authorizing officer, the Defense is challenging both probable
cause for the authorization and the reasonableness of the search itself, and the course and
conduct of the search is relevant. Furthermore, this Enclosure describes events between the first
and second search authorizations, and demonstrates why the second is directly and inextricably
derived from the first. See Mil. R. Evid. 311(d)(4)(A).
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17. On 7 April 2021 CGIS received data in response to a search warrant submitted to Snapchat
for the account of MK3 Hadley. (Enclosure D.)

18. On or about 9 November 2021, CGIS sought a new search authorization from a military
judge for MK3 Hadley’s phone. On 10 or 11 November 2021, a military judge signed a search
authorization. (Enclosure D.)

19. The November 2021 search authorization was based on a finding of probable cause to believe
the phone contained evidence of violations of: “Articles 134 (possession of child pornography;
pandering and prostitution; animal abuse), 120(c) [sic] indecent exposure, indecent broadcasting,
and other sexual misconduct, [and] 112 (a) wrongful use, distribution or possession of Controlled
Substance.” The allegations in the second affidavit were a compilation of exactly the same
information as in the first affidavit, descriptions of the two videos described above found during
the first phone search, information about the photo of dried mushrooms found during the first
search, and a small amount of information derived from the Snapchat search warrant data.
(Enclosure D.)

20. The second phone search authorization permitted CGIS to “[s]earch the seized cellular
telephone of MK2 Hadley or the forensic extraction for evidence of the crimes listed” in the
previous paragraph, without limitation. (Enclosure D.)

21. On 12 November 2021, SA- conducted his second review of the cell phone extraction.
(Enclosure C.)

LAW

a. Mil. R. Evid. 311: Analytical Framework.

1. The Fourth Amendment of the U.S. Constitution protects “the right of the people to be secure
in their persons, houses, papers, and effects, against unreasonable searches and seizures.” U.S.
Const. amend. 1V; see also Payton v. New York, 445 U.S. 573, 587 (1980). This right is codified
in the Military Rules of Evidence under Mil. R. Evid. 311, with the exclusionary remedy at Mil.
R. Evid. 311(a)(3), stating that evidence resulting from unreasonable search and seizure by a
person acting in a government capacity is inadmissible if the exclusion of the evidence results in
appreciable deterrence of future unlawful searches or seizures and the benefits of such deterrence
outweigh the cost to the justice system.

2. Evidence derived from an unlawful search or seizure constitutes “fruit of the poisonous tree”
and is subject to exclusion. Wong Sun v. United States, 371 U.S. 471, 488 (1963). The
exclusionary rule encompasses both the direct results of an illegal search or seizure and evidence
discovered derivative of those results, the so-called tainted “fruit of the poisonous tree.” Id.
Suppression as a remedy turns on the gravity of the government overreach, the applicability of
specific exceptions, and the likely deterrence that exclusion would achieve. United States v.
Wicks, 73 M.J. 93, 103 (C.A.A.F. 2014) (affirming exclusion of evidence where government cell
phone search exceeded scope of prior private search, discussing exclusionary rule). Suppression
is appropriate when it “results in appreciable deterrence.” Herring v. United States, 555 U.S.
135, 141 (2009).
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3. The exceptions to the exclusionary rule identified in Wicks are that the evidence: was derived
from an independent source; the evidence has only an attenuated link to the illegal evidence; or
would inevitably have been discovered. Id. at 103. “The independent source doctrine allows trial
courts to admit evidence obtained in an unlawful search if officers independently acquired it
from a separate, independent source.” Utah v. Strieff, 579 U.S. 232, 238 (2016); see Murray v.
United States, 487 U.S. 533, 537 (1988) (holding that the independent source doctrine applies to
“evidence initially discovered during . . . an unlawful search, but later obtained independently
from activities untainted by the initial illegality”). Under the attenuation doctrine, “[e]vidence is
admissible when the connection between unconstitutional police conduct and the evidence is
remote or has been interrupted by some intervening circumstance, so that the interest protected
by the constitutional guarantee that has been violated would not be served by suppression of the
evidence obtained.” Strieff, 579 U.S. at 238 (internal quotation marks omitted). The inevitable
discovery doctrine allows admission of evidence that would have been discovered “even without
the unconstitutional source.” /d. However, the inevitable discovery doctrine “cannot rescue
evidence obtained via an unlawful search simply because probable cause existed to obtain a
warrant when the government presents no evidence that the police would have obtained a
warrant.” Wicks, 73 M.J. at 103. “To take advantage of this doctrine, the prosecution must
establish, by a preponderance of the evidence, that when the illegality occurred, the government
agents possessed, or were actively pursuing, evidence or leads that would have inevitably led to
the discovery of the evidence and that the evidence would inevitably have been discovered in a
lawful manner had not the illegality occurred.” United States v. Hoffmann, 75 M.J. 120, 124-25
(C.A.AF. 2016) (internal quotation marks omitted).

4. If the Defense alleges that a search authorization lacks probable cause, which is only one of
the allegations about why the phone search in this case was unconstitutional, then the “good faith
exception” set forth in Mil. R. Evid. 311(c)(3) might apply. That exception has three elements:
(1) “the search or seizure resulted from an authorization . . . issued by an individual competent to
issue the authorization;” (2) “the individual issuing the authorization or warrant had a substantial
basis for determining the existence of probable cause;” and (3) “the officials seeking and
executing the authorization or warrant reasonably and with good faith relied on the issuance of
the authorization or warrant.” Mil. R. Evid. 311(c)(3); see also United States v. Perkins, 78 M.J.
381, 385-86 (C.A.AF. 2019); United States v. Nieto, 76 M.J. 101, 107 (C.A.A.F. 2017).

b. Reasonable Expectation of Privacy and Probable Cause.

1. “[T]he Supreme Court defines a Fourth Amendment ‘search’ as a government intrusion into
an individual’s reasonable expectation of privacy.” United States v. Daniels, 60 M.J. 69, 71
(C.A.A'F. 2004) (reversing conviction after determining that cocaine seized by roommate at
direction of Leading Chief Petty Officer should have been suppressed as warrantless search and
seizure); see also Mil. R. Evid. 311.

2. “While a warrant makes a search presumptively reasonable, a warrant does not guarantee the
constitutionality of a search or relieve the Government of the burden of establishing that the
warrant did not authorize an unreasonable search.” United States v. Gurczynski, 76 M.J. 381, 386
(C.A.A'F. 2017) (internal quotation marks omitted) (affirming suppression where search for
child pornography was not covered in warrant and that search happened after accused was
convicted of offense that underlay warrant).
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3. Under the Military Rules of Evidence, a seizure made pursuant to a search authorization must
be based upon probable cause. Mil. R. Evid. 315(f)(1); Mil. R.-Evid. 316(c)(5)(A); see also
Nieto, 76 M.J. at 106. Probable cause is a reasonable belief that the person, property, or evidence
sought is located in the place or on the person to be searched. [llinois v. Gates, 462 U.S. 213, 232
(1982). See also, Mil. R. Evid. 315. Probable cause.to seize property or evidence exists where
there is a reasonable belief that the property is in fact evidence of crime. MRE 316(c)(1). If there
is an insufficient basis for that probable cause determination, the seizure is illegal and the
evidence seized is suppressed under MRE 311.

4. In Nieto, the Court of Appeals for the Armed Forces (CAAF) explained probable cause
requirements in detail:

Probable cause determinations are inherently contextual, dependent upon the
specific circumstances presented as well as on the evidence itself, and probable
cause is founded upon the overall effect or weight of all factors presented to the
magistrate. Stated differently, in order for there to be probable cause, a sufficient
nexus must be shown to exist between the alleged crime and the specific item to be
seized. The question of nexus focuses on whether there was a fair probability’ that
contraband or evidence of a crime will be found in a particular place. A nexus may
be inferred from the facts and circumstances of a particular case, including the type
of crime, the nature of the items sought, and reasonable inferences about where
evidence is likely to be kept.

Nieto, 76 M.J. at 106 (internal quotation marks, brackets, ellipses, citations, parentheticals
omitted).

5. CAAF went on in Nieto to explain the role that may be played by a law enforcement officer’s
‘training and experience’ about a particular kind of person or a particular kind of offense:

“[A] law enforcement officer’s generalized profile about how people normally act
in certain circumstances does not, standing alone, provide a substantial basis to find
probable cause to search and seize an item in a particular case; there must be some
additional showing that the accused fit that profile or that the accused engaged in
such conduct. While courts have relied on such profiles to inform search
determinations, a law enforcement officer’s profile alone without specific nexus to
the person concerned cannot provide the sort of articulable facts necessary to find
probable cause to search or seize.

Nieto, 76 M.J. at 106 (internal quotation marks, brackets, ellipses, citations, omitted).

6. Also in Nieto, the Court of Appeals for the Armed Forces (CAAF) recognized the importance
of probable cause in the context of modern smart phones. United States v. Nieto, 76 M.J. 101,
107 (C.A.A.F. 2017). Citing the Supreme Court’s decision in Riley v. California, 573 U.S. 373,
396 (2014), the CAAF explained that “[modern] cell phones . . . are ‘in fact minicomputers’ that
have ‘immense storage capacity’ allowing them to store ‘thousands of pictures, or hundreds of
videos.’ Id. In rejecting the ability of the government to conduct a warrantless search of a cell
phone, the Supreme Court in Riley remarked: “Indeed, a cell phone search would typically
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expose to the government far more than the most exhaustive search of a house: A phone not only
contains in digital form many sensitive records previously found in the home; it also containsa
broad array of private information never found in a home in any form . ..." Riley v. California,
573 U.S. 373, 396-97 (2014). The Supreme Court in Riley addressed at length the ways in which
modern smart phones implicate privacy concerns unlike any other ubiquitous, easily carried item
in history, providing, as one example that “[a] person might carry in his pocket a slip of paper
reminding him to call Mr. he would not carry a record of all his communications with Mr.
I o: the past several months, as would routinely be kept on a phone.” Id. at 394-95.

c. Search Authorization: Particularity.

I. “The Fourth Amendment . . . provides that ‘no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the persons or things to be
seized.”” Wong Sun v. United States, 371 U.S. 471, 481 n.9 (1963) (internal ellipses omitted,
emphasis added). “[T]he ultimate touchstone of the Fourth Amendment is reasonableness.”
Gurczynski, 76 M.J. at 386 (internal quotation marks omitted).

2. A search authorization that is based on probable cause for a particular offense does not
authorize a generalized search for evidence of other offenses—the Constitution prohibits “a
general rummaging about.” Gurczynski, 76 M.J. at 386. “In the absence of some exception to the
warrant requirement, to allow the seizure of objects not particularly described in the warrant
would violate the familiar principle that no amount of probable cause can justify a warrantless
search or seizure.” Id. (internal quotation marks, ellipsis omitted).

3. CAAF has recognized the difficulty, when searching electronic devices, of balancing the
Fourth Amendment’s particularity requirement with allowing some flexibility based on the
different ways that electronic files can be stored. In United States v. Richards, 76 M.J. 365
(C.A.A'F. 2017), the first search authorization did not include a temporal limitation where the
underlying suspected offense occurred during a particular timeframe, and an image of suspected
child pornography was found during a search of “unallocated” storage space on the device where
the files did not have an immediately clear date associated with them. Richards, 76 M.J. at 370-
71. As soon as the agent found the image of suspected child pornography, “he stopped his search
and sought an additional authorization to search for child pornography.” /d. at 368.

4. However, the Richards court was clear that allowing some flexibility in a search
authorizations up front does not obviate the requirement that the search be, on the whole,
reasonable when reviewed in hindsight: “Of course our reluctance to prescribe ex ante
limitations or require particular search methods and protocols does not render them immune
from an ex post reasonableness analysis.” Id. at 370. See, e.g., United States v. Osorio, 66 M.J.
632, 637 (A.F. Ct. Crim. App. 2008) (holding computer search invalid where investigator
enlarged thumbnail photo outside scope of search authorization).

d. Article 120c. UCMJ: Other Sexual Misconduct.

1. Article 120c, UCMJ, groups together several types of “other sexual misconduct,”
specifically: Indecent Viewing, Visual Recording, or Broadcasting; Forcible Pandering; and
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Indecent Exposure. It is not a sort of general article for anything that is deemed to be “other
sexual misconduct” outside of those enumerated offenses.

2. Indecent Broadcasting is defined this way: “Any person subject to this chapter who, without
legal justification or lawful authorization knowingly broadcasts or distributes any such recording
that the person knew or reasonably should have known was made under the circumstances
proscribed in paragraphs (1) and (2),” i.e., a recording of the private area of another person made
without that person’s consent and under circumstances when that person had a reasonable
expectation of privacy, “is guilty of an offense under this section.” 10 U.S.C. § 920c(a).

3. Indecent Exposure is defined this way: “Any person subject to this chapter who intentionally
exposes, in an indecent manner, the genitalia, anus, buttocks, or female areola or nipple is guilty
of indecent exposure.” 10 U.S.C. § 920¢(c).

4. The Navy-Marine and Army Courts of Criminal Appeals have held that the offense of
Indecent Exposure under Article 120c(c), UCMJ, requires in-person exposure “to view the actual
body parts listed in the statutes, not images or likenesses of the listed parts.” United States v.
Uriostegui, 75 M.J. 857, 865 (N-M. Ct. Crim. App. 2016); United States v. Williams, 75 M.J.
663, 666 (A. Ct. Crim. App. 2016).

ARGUMENT

1. The military judge did not have probable cause for the alleged offense that formed the basis
of the search authorization for MK3 Hadley’s phone, Article 120c. This is true whether one
considers only Indecent Exposure, which was the only named offense on any document the
military judge signed, or whether one also considers Indecent Broadcasting, which was listed in
the affidavit, but not in any document the military judge signed.

2. Even if the affidavit had provided probable cause for one of these offenses, the search
authorization and the search itself were unreasonable under all of the circumstances. The search
authorization was not reasonably limited. The search execution jumped even the
unconstitutionally broad bounds of the search authorization.

o}

3. The illegal phone search, based on a phone seizure on 24 March 2021 and a phone extraction
on 29 March 2021, located one video of alleged child pornography, and one video of a dog
licking a white man’s penis that the Government alleges is a video of MK3 Hadley himself (only
a hand, a penis, and a dog are visible in the video). CGIS did not stop its search upon discovering
the first of these videos. They did not pause their search when they found a picture of dried
mushrooms, instead looking into the metadata for that picture, despite the fact that it had
absolutely no nexus to Article 120c. CGIS came across evidence the far exceeded the scope of
the authorization, and looked further into that evidence, and continued to look for more evidence
regardless of whether it was within the scope of Article 120c. CGIS continued the full search of
“over 90,000 photographs and over 7,500 videos,” not seeking a broader search authorization
until approximately seven months later. The two videos, which are the fruit of an
unconstitutional, unfounded, and overbroad search (both the authorization and the search itself)
of MK3 Hadley’s phone, form the sole basis for two charges which add a combined potential 15
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years’ confinement to the maximum penalty available at a General Court-Martial. Allowing this
extreme potential jeopardy based on an unconstitutional search is manifestly unjust.

4. MK3 Hadley provided his phone passcode only based on the representation that there was a
valid search authorization. That provision was not actually voluntary, but coerced by the
representation that a judge had ordered a search of the phone. Not only was it coerced, it was
coerced through the power of a search authorization that was invalid for all of the reasons
addressed in this motion.

5. The second search authorization, in November 2021, was based entirely on: the same
information as the first unconstitutional search authorization, the evidence derived from the
unconstitutional phone search, and the evidence derived from an unconstitutional search warrant
executed upon Snapchat.

6. None of the exceptions that might shield the Government from the exclusionary rule apply.

7. The evidence derived from the illegal phone search, and any fruits thereof, must be
suppressed. The analysis below addresses each point in turn.

a. The military judge did not have probable cause for a violation of Article 120c, UCMJ.

1. The case at bar is analogous to United States v. Morales, 77 M.J. 567 (A. Ct. Crim. App.
2017). In Morales, the affidavit provided to the military magistrate did not mention that the
victim of a sexual assault charge told law enforcement that she had seen a nude photograph of
herself on the accused’s phone, only that the victim stated she had exchanged text messages with
the accused about the sexual assault. /d. at 571-73. On this basis, the accused moved to suppress
incriminating photos found within a photo editing application. /d. The Army Court of Criminal
Appeals (ACCA) found that there was probable cause to search for text messages on appellant’s
phone, but that the military magistrate “did not have a substantial basis to conclude probable
cause existed to search for any photographs,” even though the affidavit could have included such
information. Id. at 573. ACCA also found that the search authorization ran afoul of the probable
cause and particularity requirements of the Fourth Amendment, because it was broadly for the

search and seizure of “digital communication” pertaining to the alleged sexual assault. /d. at 575.

ACCA also found that the government had not met their burden for the good faith exception to
the exclusionary rule, because the exception does not extend to situations involving the
“unlawful execution of a valid warrant.” Id. at 576.

2. Here, similar to Morales, the search authorization was based on the facts laid out in the
affidavit. The affidavit did not contain facts sufficient to support a finding of probable cause to
believe that evidence of a violation of Article 120c would be found on the phone. The affidavit
discussed three different types of messaging, that is, messages: attaching images of MK3 Hadley
engaged in sex with a woman, attaching nude images of MK3 Hadley himself, and containing
requests for nude images of other Coast Guard members. The last set of messages is not
cognizable under Article 120c at all, so we can set those aside.

3. The affidavit did not provide a basis to find probable cause that the alleged messages
containing images of what the recipients believed to be MK3 Hadley having sex with a woman
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violated Article 120c(a), Indecent Broadcasting. Indecent Broadcasting requires that the picture
or video recording be made without the person’s consent. There is not so much as an unfounded
allegation in the affidavit that the woman or women in the images did not consent to the
recording. It is common for people to consensually record themselves having sex and there is no
evidence even alleging the recordings might have been non-consensual, which removes this from
the ambit of Article 120c(a).

4. Additionally, the alleged messages containing images of MK3 Hadley’s nude body do not
qualify as Indecent Exposure in violation of Article 120c(c). While there is no binding precedent
on this Court addressing whether Indecent Exposure can be achieved by sending electronic
images, the intermediate appellate courts for the other services that have considered the question,
the Army and the Navy-Marine Courts of Criminal Appeals, have held that it cannot. See United
States v. Uriostegui, 75 M.J. 857, 865 (N-M. Ct. Crim. App. 2016); United States v. Williams, 75
M.J. 663, 666 (A. Ct. Crim. App. 2016). They came to this determination by comparing the text
of Article 120b(c) with the text of Article 120c(c), and holding that the inclusion in the former of
exposure “via any communication technology,” and the exclusion of similar language in the
latter, indicated Congress’s intent to require in-person exposure for a violation of Article

120c(c). 1d.

5. Finally, the affidavit states that the affiant believes there is probable cause to believe that
evidence of “violations of Article 120c: Indecent Exposure; Indecent Broadcasting; and Other
Sexual Misconduct” will be found on the phone. “Other Sexual Misconduct” is listed serially
after the first two offenses, but it is a grouping of several specific offenses, not a catch-all
general article for assorted sexual misconduct. So this non-offense must also be set aside without
further consideration as a basis for the search authorization.

6. Because the affidavit did not support a finding of probable cause for either Indecent
Broadcasting or Indecent Exposure under Article 120c, like the search authorization in Morales,
the search authorization was not supported by probable cause, and was therefore illegal. The
evidence from the search and all fruits derived therefrom must be excluded.

b. The search authorization and search were neither particularized nor reasonable, and were
unconstitutional.

1. The search authorization purported to permit searching MK3 Hadley’s phone for evidence of
violation of Article 120c, UCMJ, within the file types of photos, videos, and Snapchat data, as
well as the geotag data and metadata associated with those file types. There were no other
limitations. This was true despite two gaps in the affidavit’s basis for searching that should have
provided reasonable limits on the search authorization: First, the lack of about a logical
connection between the alleged Snapchat messages and the entire collection of photos and
videos stored everywhere and anywhere else on the phone. Second, the lack of any time
limitation, despite the short period of time during which any of the alleged violations of Article
120c took place.

2. Paragraph 3 of the affidavit purports to explain how Snapchat works, but it does not explain
any relationship between all of the photos and videos stored everywhere on a cellular telephone,
and messages or content related to the Snapchat application. According to the affidavit, all of the
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allegedly offending messages were sent using Snapchat. (Paragraphs 5 through 9 specifically say
at the end that all of the messages were sent using Snapchat, paragraph 10, but earlier in the
paragraph it refers to a Snapchat message, and does not refer to any other application.) To permit
a search of all videos and photos on a cell phone, and here CGIS reviewed “over 90,000
photographs and over 7,500 videos,” without any stated connection between Snapchat and all of
the places on a phone they could be stored, is overbroad and facially unreasonable. The basis for
the search, and the search itself, should have been connected in some way to Snapchat, based on
all of the information the military judge had in the affidavit.

3. The March 2021 search authorization included no time limitation (nor any other reasonable
limitation beyond very broad file types), even though the actual periods during which violations
of Article 120c were alleged in the affidavit only included March 2019, July 2019, October 2019,
and July 2020 (alleged Indecent Exposure), and April or May 2020, and July 2020 (Alleged
Indecent Broadcasting). That covers 7 months out of the 25 months from March 2019 through
March 2021. Even if the search authorization had covered the entire period of the alleged
offenses, from March 2019 through July 2020, there was an eight-month gap between that period
and when the phone was searched. According to CGIS’s analysis, the two videos which form the
sole basis for two additional charges were “created,” i.e., “captured, saved, or archived,” on 5
March 2021. Any reasonable time limitation on the search would have precluded the discovery
of these videos. The facts in the affidavit provided ample basis to create such a limit.

4. CGIS knew that they were authorized to look only for evidence of violations of 120c, yet
when they found the first video or photo well outside their parameters, they did not pause
searching immediately to seek a broader search authorization. This is in stark contrast to the
examiner in Richards, who paused while searching in the unallocated computer space where files
did not have easily located date information when he found evidence of a different offense, and
got another search authorization before continuing. Instead, CGIS searched all of the “over
90,000 photographs and over 7,500 videos,” everywhere and anywhere on the phone, from any
time. CGIS did not stop to seek a broader search authorization to go into photos or videos. CGIS
did not even stop to seek a broader search authorization when they found the picture of the dried
mushrooms, instead looking further into the metadata of that picture to learn the contact name
and phone number with whom it had been exchanged. They did not seek a broader search
authorization until approximately seven months later, and until after they had searched every
picture and video on the phone.

c. The second search warrant was based inextricably on the first, is even more unparticularized.
and is equally unreasonable and unconstitutional.

The second search authorization, in November 2021, was based entirely on: the same
information as the first unconstitutional search authorization (see sections a. and b. above), the
evidence derived from the unconstitutional phone search (see sections a. and b. above), and the
evidence derived from an unconstitutional search warrant executed upon Snapchat (the last is the
subject of another Defense motion). Thus, for the same reasons outlined above, this search
authorization was also unreasonable and unconstitutional. As a result, the fruits of this search
should be suppressed.

12
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d. All evidence derived from the unconstitutional search of MK3 Hadley’s phone must be

suppressed. Exceptions which could make this evidence admissible do not apply.

1. Upon motion by the Defense to suppress evidence under Mil. R. Evid. 311(d), the
prosecution has the burden of establishing that the evidence was not obtained as a result of an
unlawful search and seizure. Mil. R. Evid. 311(d)(5). The Government must prove, by a
preponderance of the evidence, that the evidence was obtained by a lawful search and seizure
before the evidence may be admitted into evidence. /d. Here, for the reasons outlined above, the
government cannot meet that burden. The search authorization lacked particularity, and the
execution of the search authorization exceeded even the merest of limits applied in the search
authorization. The search was unlawful. Given the multi-layered illegality and the gravity of the
evidence that resulted from it, suppression is the only appropriate remedy.

2. The videos obtained from the phone have no independent source, the link is not attenuated as
the illegal search is the direct and only connection to the phone evidence, and the Government
would not inevitably have discovered the evidence without executing the search authorization on
the phone as they did. The Government may argue now that, post hoc, they could have submitted
a proper request for a search authorization. But, like ACCA explained in Morales, the question is
not what evidence “could have” formed the basis for probable cause to search the phone for
photographs, but what information was actually conveyed to the military judge. Morales, 77
M.J. at 574. Here, the government is unable to establish, by a preponderance of the evidence,
that when the illegality occurred, the government agents possessed, or were actively pursuing,
evidence or leads that would have inevitably led to the discovery of the evidence and that the
evidence would inevitably have been discovered in a lawful manner had not the illegality
occurred.

3. Also, like in Morales, the good faith exception (which the Government can invoke only in
response to probable cause challenges, not all challenges to searches) does not apply. The
military judge who issued the first search authorization did not have a substantial basis for
finding probable cause based on the facial insufficiency described previously, so the second
element is not met. Similarly, reasonable law enforcement officials investigating the case,
researching possible charges, and preparing the search request would have realized, after even a
cursory comparison between the elements of the offenses providing the basis for the
authorization and the evidence stated in the affidavit, with the barest of case law research, that
the request lacked probable cause and particularity. As addressed previously, there is no
assertion of the non-consent needed for Indecent Broadcasting, and no live exposure as required
for Indecent Exposure, and the officials executing the search knew that. The search authorization
was approved the same day, the authorization documents say various different things, and they
all say less than the affidavit (at most, the authorization only refers to Indecent Exposure, not
Indecent Broadcasting, but there is no indication of any communication to clarify that there was
a meeting of the minds about what the search authorization permitted. The Government cannot
meet the third requirement.

4. Suppression is appropriate when it “results in appreciable deterrence.” Herring v. United
States, 555 U.S. 135, 141 (2009). That is the case here. Suppression of the evidence in this case
would have a powerful effect “in deterring Fourth Amendment violations in the future.” /d. at
141. A single court ruling would alter practices throughout the Coast Guard. A decision from this

13

Appellate Exlql?it 7/1
Page 3 of {1



Court suppressing the evidence would be read and digested by government lawyers and law
enforcement agents service wide, who would consider and research their search authorization
requests more carefully. Inversely, not excluding the phone search evidence in this case would
encourage this kind of unconstitutional overreach in the future.

5. Suppression of the fruits of the unlawful phone search would have an impact proportional to
the violation: the two videos, which each for the sole basis, for their respective charges, would
be suppressed, but suppression would not significantly impact the other charges and
specifications, for which there is other evidence not linked to the unlawful phone search.

RELIEF REQUESTED

Pursuant to Military Rule of Evidence 311, the Defense moves to suppress the evidence
derived from the unconstitutional seizure and searches of MK3 Hadley’s personal cellular phone,
as well as any further evidence derived therefrom.

ORAL ARGUMENT

Unless the Government concedes the motion or this Court grants the relief requested on the
basis of pleadings alone, the Defense requests an Article 39(a) session to present oral argument

and additional evidence as necessary pursuant to R.C.M. 905(h).
SERRILL- Digitally signed by SERRILL-

ROBINS.MIRA.ROSE
ROBINS.MIRA. ROSE. Date: 2022.11.17 14:19:43

-10'00
M. R. SERRILL-ROBINS
LT, USCG

Detailed Defense Counsel

I certify that I have served a true copy via e-mail of the above on Military Judge, CDR Emily
Reuter, and Trial Counsel, LCDR Erin Callahan, LCDR Amanda Hood, and LCDR Case Colaw,
on 17 Nov 2022.

SERRILL- Digitally signed by SERRILL-
ROBINS.MIRA.ROSE OBINS.MIRA.ROSE

ate: 2022.11.17 14:20:01 -10'00°

M. R. SERRILL-ROBINS
LT, USCG
Detailed Defense Counsel
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search authorization. While conducting the search, in accordance with the issued search
authorization, the agent reviewed the video files on the cell phone of the Accused, file path is
listed in Enclosure 21. The agent discovered over 180 homemade-type images and video files
displaying sexually explicit content, similar to that alleged by the witnesses, including videos
and photos of the Accused. Within the video folder, S/A discovered two videos stored
on the Accused’s phone, a seven second video of a yellow Labrador retriever licking an
unknown substance from the tip of a penis. The other video that was found was a nine second
video of containing child sexual abuse material. Second, each video’s content is immediately
apparent and can be identified by the first couple second of each video playing. Third, S/A

had had obtained a search authorization that explicitly provided him lawful authority to
seize and search the Accused’s phone, specifically video files and folders, which is where these
videos were found.

Although the videos discovered may not have been directly related to the offenses in the search
authorization, the images should not be excluded due to the agent’s actions meeting all of the
factors related to the plain view exception.

Good Faith Exception

Even if the court rules that the evidence within the Accused’s cell phone was obtained by an
unlawful search, the evidence should still be admitted under the good faith exception.
Suppression of evidence gathered pursuant to a warrant is a “last resort, not our first impulse.”
Herring v. United States, 555 U.S. 135, 140, 129 S.Ct. 695, 172 L.Ed.2d 496 (2009) (internal
quotation marks omitted) (citation omitted). Moreover, “[t]he fact that a neutral magistrate has
issued a warrant is the clearest indication that the officers acted in an objectively reasonable
manner or... in objective good faith.” Messerschmidt v. Millender, 565 U.S. 535, 546, 132 S.Ct.
1235, 182 L.Ed.2d 47 (2012) (internal quotation marks omitted) (citation omitted).

The good faith exception to the exclusionary rule is applicable when investigators “act with an
objectively reasonable good faith belief” that their conduct is lawful. US v. Morales, 77 M.J.
567, 576. Evidence obtained from an unlawful search or seizure is still admissible when: (1) the
search and seizure was executed pursuant to a search warrant issued by a competent authority;
(2) the individual issuing the search warrant had a substantial basis for determining the existence
of probable cause; and (3) the officials seeking and executing the warrant reasonably and with
objective good faith relief on the issuance of the warrant. M.R.E. 311(c)(3).

It is important to point out that the meaning “substantial basis” does not have the same meaning
as the term “substantial basis™ in [/linois v. Gates. Rather, “substantial basis” in terms of the
good faith exception is satisfied, “if law enforcement official had an objectively reasonable belief
that the magistrate had a ‘substantial basis’ for determining the existence of probable cause. US

v. Morales, 77 M.J. 567, 577 (C.A.A.F 2017). In this case, it is clear through the agent’s
affidavit, which the location of the requested search was broader than the authorization signed by
the military judge, that he had reasonable belief that the military judge had a substantial basis to
determine the existence of probable cause. The only actions that bar the use of the good faith
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REQUESTS



THERE ARE NO REQUESTS
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COURT RULINGS & ORDERS






4. For this case, LT-initially received the charge sheet and the following materials: (1) a
copy of ALCOAST COMMANDANT NOTICE 003/20; (2) a copy of ALCOAST
COMMANDANT NOTICE 152/20; (3) a copy of ALCOAST COMMANDANT NOTICE
085/18; (4) the DD458 continuation sheets containing the draft charges; and (5) CGIS Report of

Investigation [

5. These materials were three-hole punched and in a white three ring binder provided to LT

6. After reviewing the material, LT [JJasked trial counsel for more documentation.
Specifically, LT] requested additional documentation to support the reference to Snapchat in
the charges and Charge II (abusive sexual contact).

7. Trial counsel gave LT [JCGIS Report of Investigation | After reviewing
this ROL LT placed it in the pocket folder of the three ring binder.

8. LT-also reviewed the ALCOASTS on the Coast Guard message board. He was familiar
with the messages from when they were first released.

9. LT- spent 2-3 hours reviewing the material provided. His standard practice was to read
the material and looked to see if the charges matched what he reviewed.

10. At the time LT- swore to the charges, he believed he had sufficient information to prefer
the charges. He would have asked for more information if he believed it was needed.

11. GIS Report of Investigation (ROI) || I contains the allegations supporting both
specifications under Charge I in this case.

12. The CGIS ROI contained information that in August 2020,_conducted an
administrative investigation after the Executive Officer received a report that multiple crew
members reported that MK3 Hadley asked them to send nude photographs via Snapchat.

13. CGIS interviewed OSZron 06 Nov 2020. The CGIS ROI documented that OS2 [Jfvas
assigned to with MK3 Hadley and then transferred to Sector Honolulu.
According to the CGIS interview summary in the ROI, he received photographs from MK3
Hadley that depicted his legs and his underwear. Additionally, MK3 Hadley would send
Snapchat messages asking, ¢ >and > accompanied by an
eggplant emoji that OS2 understood to be a request for a > 082 recalled

exchanges in June — July 2020 in his CGIS interview. He also provided pictures of several
messages on his phone. '

14. CGIS interviewed CS3[Jllon 05 Nov 2020. The CGIS ROI documented that CS3 [
was stationed onboard ||| +ith MK3 Hadley. According to the CGIS interview
summary, he received Snapchat messages requesting ‘-’ in exchange for money five to
six times over a period of one to two months starting in February 2020. CS3 [JJJj reported that
he told MK3 Hadley to stop sending pictures. CS -said that MK3 Hadley would act like
nothing happened at work. He described MK3 Hadley as popular amongst the cutter crew.
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15. CGIS interviewed CS3[JJlfon 03 Dec 2020. The CGIS ROI documented that CS3[JJJwas
stationed onboard ith MK3 Hadley. According to the CGIS interview
summary, he received Snapchat messages from MK3 Hadley four times that he interpreted as
being requests to send nude pictures in exchange for money. On the fourth time, MK3 Hadley
sent a picture that appeared to be MK 3 Hadley having sexual intercourse with an unknown

female. CS3 [Jszid he ‘qd told MK3 Hadley not to send him ‘| The
last Snapchat exchange between CS3 and MK3 Hadley was on or about April or May 2020.

16. CGIS interviewed BM3 [llllon 13 Jan 2021. The CGIS ROI documented that BM3[Jffwas
stationed onboard with MK3 Hadley prior to transferring to STA South Padre
Island. According to the interview summary, he received Snapchat messages from MK3
Hadley that he interpreted as being requests to send nude pictures in exchange for money. BM3

said MK3 Hadley was extremely persistent in his request for pictures. BM3 -blocked
MK3 Hadley on Snapchat after MK3 Hadley asked if he was interested in pursuing a relationship
with a guy. BM3 spoke to CS3 about the communications and CS3 told him
many people on the cutter were having similar communications. The interview summary does
not provide dates of the alleged communications.

17. CGIS interviewed MK3-on 06 Nov 2020 and 02 June 2021. The CGIS ROI documented

that MK3- was roommates with MK3 Hadley in the Base Honolulu barracks. After he

moved out of the barrack in January or February 2019, MK3 Hadley sent him photos and a video

that showed MK3 Hadley’s genitalia via Snapchat. MK3 blocked or removed MK3 Hadley

from Snapchat after receiving the video. At some point MK3 told his chain of command

about the communications he received from MK3 Hadley. He was also interviewed for the-
command investigation.

18. The General Order Prohibiting Sexual Harassment promulgated by ACN 003/20 defines
sexual harassment as, “unwelcome sexual advances, requests for sexual favors, and other
conduct of a sexual nature, when: a. Submission to such conduct is made either implicitly or
explicitly a term or condition of employment; b. Submission to or rejection of such conduct is
used as a basis for employment decisions; or c. Such conduct has the purpose or effect of
unreasonably interfering with an individual’s work performance or creating an intimidating,
hostile, or offensive working environment. This definition also includes unwelcome display or
communication of sexually offensive materials. Physical proximity is not required. Conduct may
occur telephonically, virtually, or by way of other electronic means.”

19. General Order Prohibiting Sexual Harassment promulgated by ACN 085/18 defines sexual
harassment as, “Definition: Sexual harassment is defined as unwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct of a sexual nature when: a.
Submission to such conduct is made either implicitly or explicitly a term or condition of
employment; b. Submission to or rejection of such conduct is used as a basis for employment
decisions; or c. Such conduct has the purpose or effect of unreasonably interfering with an
individual’s work performance or creating an intimidating, hostile, or offensive working
environment. d. This definition also encompasses unwelcome display or communication of
sexually offensive materials.”

LT onversation with Defense Counsel
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20. In mid-November 2022, LT-received a phone call from defense counsel to discuss the
charges. His cell phone number is in the Coast Guard global address system and his out of office.

21. LT-was not expecting the call. He was studying for finals at law school at the time of the
call. He did not have the materials he reviewed for the case accessible at that time.

22. LT-initially did not recognize the case name. He did not think about the materials since
preferring the case. He provided his general recollections to defense counsel, including telling
defense counsel that he did not remember reading any ALCOAST messages.

23. LT-subsequently met with trial counsel in person and reviewed the binder he used to
prefer charges. He recognized it as the same binder he used because the ROI with information
for Charge II was in the back pocket of the three ring binder.

24. Once LT-reviewed the binder, he remembered more details about preferring the case.
Further facts necessary for an appropriate ruling are contained within the analysis section below.

PRINCIPLES OF LAW

Article 30(a), UCMI, requires the person preferring charges to sign under oath that “(1) the
signer has personal knowledge of, or has investigated, the matters set forth in the charges and
specifications; and (2) the matters set forth in the charges and specifications are true, to the best
of the knowledge and belief of the signer.” 10 U.S.C. § 830; R.C.M. 307(b). The person
preferring charges may base his or her belief upon the reports of others in whole or in part.
R.C.M. 307(b) Discussion.

The purpose of preferral is “accountability for charging” by “’insur[ing] the charges were not
frivolous, unfounded, or malicious, but’ are founded ‘in good faith.”” United States v. Miller, 33
M.J. 235, 237 (1991)(quoting W. Winthrop, Military Law and Precedents 151 (2d ed. 1920
Reprint). Article 30, UCMJ, does not require “a final or conclusive determination of an
accused’s guilt” prior to their court-martial. Id.; United States v. Floyd, 82 M.J. 821
(N.M.Ct.Crim.App. 2022)

A preferral is defective when the signer reviews no evidence to support an element of an offense.
See Floyd, 82 M.J. at 830-31. However, the military judge may not review the evidence upon
which the accuser relied for weight and sufficiency and supplant the judgment of the accuser
with her own assessment. Id. at 830. United States v. Arma, No. 2014-09, 2014 WL 5511503
(A.F. Ct. Crim. App. Oct. 22, 2014).

To obtain a conviction on an Article 92, Violating General Order, the Government must prove
three elements beyond a reasonable doubt: (a) That there was in effect a certain lawful general
order or regulation; (b) That the accused had a duty to obey it; and (c) That the accused violated
or failed to obey the order or regulation. 10 U.S.C. §892.

ANALYSIS

The Court finds that LT-testiﬁed truthfully and his account of his review of the materials

4
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prior to preferral is credible. LT-testiﬁed confidently with an objective demeanor. He
answered questions with iarticularity and affirmatively stated when he did not remember. The

Court finds that LT testimony that he reviewed the relevant ALCOAST messages prior to
preferral is credible. L statements to defense counsel in mid-November 2022 that he did
not remember reviewing the Coast Guard message traffic is credibly explained as a mistake.
Specifically, LT testified that at the time he made the statement he was not expecting to be
called regarding this case, he was studying for law school finals, had not thought about the
preferral for approximately five months and did not specifically remember the case. LT

credibly explained his recollection was refreshed in preparation for testimony when he reviewed
the binder he used as the signer. LT -knew the materials were the same because he
recognized the binder and the materials he received after he asked for additional evidence were
still located in the pocket of the binder where he placed them.

The Court finds that LT-complied with the procedures in Article 30, UCMJ and R.C.M.
307. LT-preferred several cases during his time as a funded law student intern. He
specifically remembered this case due to the sanitized child exploitation material. LT [
explained his process for reviewing material prior to preferral, which included reading the
materials provided and comparing them to the charges. LT-testiﬁed that he was familiar
with the relevant message traffic from the binder itself and from previously reviewing the
messages. He requested additional information when he did not believe the charges were
supported. He further testified that he would have asked for additional information prior to
preferral if he believed the materials did not support the charges. The Court concludes LT-
had knowledge of the charges, evidence and elements of proof and believed them to be true. See
Miller, 33 M.J. at 237.

Defense argued the preferral is defective because LT- did not review evidence related to
each essential element of the specifications of Charge. Specifically, the defense alleged LT[}
did not review the ALCOAST messages and there was no evidence that the sexually explicit
images and communications sent by the accused impacted the Coast Guard work place or
employment of the recipients. The Court disagrees. As detailed above, the Court finds LT

did review the general orders relevant to each specification. Further, the CGIS ROILT
reviewed contained information that the recipients of the Snapchat communications were in the
Coast Guard and, for Specification 1, stationed onboard the same ship as the accused. The ROI
documented that the conduct captured in Specification 1 resulted in a command-directed
administrative investigation because several shipmates reported receiving communications from
the accused requesting nude pictures in exchange for money and containing sexually explicit
materials. For Specification 2, the ROI documented the recipient was in the Coast Guard and, at
some point, talked to his chain of command about the communications. Thus, LT-reviewed
evidence related to the workplace of the recipients. Cf. Floyd, 82 M.J. at 830-32 (The military
Judge dismissed specifications after finding there was no evidence reviewed by the accuser that
supported the essential elements. In Floyd, the specifications at issue were Article 134, Indecent
Language, which require that the specifically charged language itself be indecent.)

The Court does not review the evidence for weight or sufficiency. The charges were founded in
good faith and preferred in accordance with the requirements of Article 30, UCMJ and R.C.M.
307.

I
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CONCLUSIONS OF LAW

The signer (accuser) had personal knowledge of, or investigated, each essential element of

1.
Specifications 1 and 2 of Charge L.
2. Charge I, Specifications | and 2, were founded in good faith.

RULING

The Defense motion is DENIED, consistent with the above conclusion of law.

So ordered this 31st day of January, 2023.

FR\E;EI:\'EMILY'P Pt sﬁtﬁi%mcm.

Date: 2023.01.31 10:46:38
-08'00

Emily P. Reuter
Commander, U.S. Coast Guard

Military Judge
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STATEMENT OF TRIAL RESULTS
SECTION A - ADMINISTRATIVE

1. NAME OF ACCUSED (last, first, MI) 2. BRANCH 3. PAYGRADE | 4. DoD ID NUMBER

Hadley, Joshua D. Coast Guard E-4

5. CONVENING COMMAND 6. TYPE OF COURT-MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED
Coast Guard Pacific Area General Judge Alone - MJA16 Feb 16,2023

SECTION B - FINDINGS

SEE FINDINGS PAGE
SECTION C - TOTAL ADJUDGED SENTENCE
9. DISCHARGE OR DISMISSAL | 10. CONFINEMENT 11. FORFEITURES 12. FINES 13. FINE PENALTY
Bad conduct discharge 4 months N/A N/A N/A
14. REDUCTION |15. DEATH 16. REPRIMAND  17. HARD LABOR 18. RESTRICTION | 19. HARD LABOR PERIOD
E-1 Yes (C No (@ Yes (C No (¢ Yes (C No (& Yes (C No (@ {|N/A
20. PERIOD AND LIMITS OF RESTRICTION
N/A
SECTION D - CONFINEMENT CREDIT
21. DAYS OF PRETRIAL CONFINEMENT CREDIT | 22. DAYS OF JUDICIALLY ORDERED CREDIT 23. TOTAL DAYS OF CREDIT

0 0 0 days

SECTION E - PLEA AGREEMENT OR PRE-TRIAL AGREEMENT
24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT

Bad-Conduct Discharge will be adjudged; confinement shall be adjudged with a minimum of 3 months and maximum of 6 months;
Forfeitures may be adjudged; No fines will be adjudged; Maximum reduction in grade that may be imposed is reduction to E-1; No other
lawful punishments will be adjudged.

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES 27. RECOMMENDED DURATION
|RECOMMEND SUSPENSIONOF THE |Yes (" No (@
SENTENCE OR CLEMENCY?

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION

SECTION G - NOTIFICATIONS

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07? Yes (& No (
30. Is DNA collection and submission required in accordance with 10 U.S.C. § 1565 and DoD! 5505.147 Yes (& No
31. Did this case involve a crime of domestic violence as defined in enclosure 2 of DoD| 6400.06? Yes (C No (¢
32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 9227 Yes & No
SECTION H - NOTES AND SIGNATURE
33. NAME OF JUDGE (last, first, MI) 34. BRANCH 35. PAYGRADE | 36. DATE SIGNED | 38. JUDGE'S SIGNATURE
Reuter, Emily P. Coast Guard 0-5 Feb 16, 2023 REUTER.EMI ggg;'}'; ?ié’%‘i zl_fPA

LY.PATRICI TRICIA|

N e

January 2020 PREVIOUS EDITION IS OBSOLETE Page 1 of 3 Pages
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MILITARY JUDGE ALONE SEGMENTED SENTENCE

SECTION J - SENTENCING

CHARGE SPECIFICATION |CONFINEMENT CONCURRENT WITH CONSECUTIVE WITH FINE
Charge I: Specification 1:
Specification 2:
Charge II: Specification:
Charge III: Specification:
Charge IV: Specification:
Additional Charge: Specification:
January 2020 ~PREVIOUS EDITION IS OBSOLETE Page 3 o1 3 Pages

Adobe Acrobat DC
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ENTRY OF JUDGMENT



- /N
: : L ~ .CTION.C - ENTRY OF JUDGMEN.. o
**MUST be slgned by the Military Judge (or Circuit Military. Judge) wnthm 20 days of recelpt**

33. Flndmgs of each charge and specification referred to trial. [Summary of each charge and specification
(include at a minimum the gravamen of the offense), the plea of the accused, the findings or other disposition
accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-

trial ruling, order, or other determination by the military judge. R.C.M. 1111(b)(1)]

Charge I Violation of the UCMJ, Article 92 1#
Offense Description: Violation of a Lawful General Order
Plea: Not Guilty

Specification 1 Plea: Not Guilty

Specification 2 Plea: Not Guilty

Findings:

Specification 1 Finding: Withdrawn and Dismissed
Specification 2 Finding: Withdrawn and Dismissed

{Charge ll: Violation of the UCMJ, Article 120

Offense Description: Abusive Sexual Contact without the Consent of the Other Person
Plea: Guilty

Sole Specification Plea: Guilty

Finding: Guilty

Charge llI: Violation of the UCM), Article 134
Offense Description: Sexual Act with an Animal
Plea: Not Guilty

Sole Specification Plea: Not Guilty

Finding: Withdrawn and Dismissed

Charge IV: Violation of the UCMJ, Article 134

Offense Description: Child Pornography: Possessing or Receiving or Viewing
Plea: Not Guilty

Sole Specification Plea: Not Guilty

Finding: Withdrawn and Dismissed

Additional Charge: Violation of the UCMJ, Article 120

Offense Description: Abusive Sexual Contact When the Other Person is Asleep or Otherwise Unaware
Plea: Not Guilty

Sole Specification Plea: Not Guilty

Finding: Withdrawn and Dismissed

Convening Authority's Action and Entry of Judgmgnt - Hadley, Joshua D.
Page 3 of 7



- ~

34. Sentence to be Entered. Acco.. for any modifications made by reason o. «ny post-trial action by the
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any

post-trial rule, order, or other determination by the military judge. R.C.M. 1111(b)(2). If the sentence was
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run

concurrently or consecutively.

Bad Conduct Discharge;
Confinement for four (4) months;

Reduction to pay grade E-1.

35. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment,
and date the deferment ended. For waivers, include the effective date and the length of the waiver. RCM 1111(b)(3)

N/A

36. Action convening authority took on any suspension recommendation from the military judge:

N/A

J

FI
|

' Convening Authority's Action and Entry of Judgment - Hadﬁy, Joshua D.

Page 4 of 7
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38. Date judgmen. ¢ntered:

37. Judge's signature:

Digitally signed by
REUTER.EMILY.PA geyreremy parricn I 21-Mar-2023
TRICIA [, ... 2. o
39. In accordance with RCM 1111(c)(1), the military judge who entered a judgment may modify the judgment to
correct computational or clerical errors within 14 days after the judgment was initially entered. Include any

modifications here and resign the Entry of Judgment.

40. Judge's signature: 41. Date judgment entered:

42. Return corppleted copy of the judgment to the Post-Trial Department/Review Shop for distribution to the defense
lcounsel and/or accused as well as the victim and/or victims' legal counsel.

Convening Authority's Action and Entry of Judgment - Hadley, Joshua D.
Page 5 of 7
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT
28. CA's Action - Continued

'Convening Authority's Action and Entry of Judgment - Hadley, Joshua D.
Page 6 of 7
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CONTINUATION SHEET - CA'S ACTION AND ENTRY OF JUDGMENT

23. Notes (Continued)

Convening Authority's Action and Entry of Judgment - Hadley, Joshua D.
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APPELLATE INFORMATION



THERE IS NO APPELLATE
INFORMATION AT THIS TIME



REMAND



THERE WERE NO REMANDS



NOTICE OF COMPLETION OF
APPELLATE REVIEW
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