


CONVENING ORDER






CHARGE SHEET















TRIAL COURT MOTIONS & RESPONSES















NAVY-MARINE CORPS TRIAL JUDICIARY
EASTERN JUDICIAL CIRCUIT
GENERAL COURT-MARTIAL

UNITED STATES DEFENSE MOTION TO COMPEL
EXPERT CONSULTATION
V., (Firearms)
DAKOTA S. HONSTEIN
SERGEANT / E-§ 14 August 2024
USMC
MOTION

Pursuant to R.C.M. 701 and R.C.M. 703(d)}(2)(A). the Defense moves to compel the
production of Mr.- as a confidential Defense expert consultant in the field of
firearms, for a total of sixteen (16) hours of expert consultation to include physical
examination and testing of the firearm at issue in this case.

SUMMARY

This Court should compel the production of Mr.- as a confidential Defense expert
consultant in the field of firearms because the circumstances and causation of the discharge of
the firearm are of central importance to this case. Sgt Honstein is alleged 10 have accidentally
discharged a pistol during a consensual sexual encounter with the named victim, Ms.-
resulting in her death. The Government has charged Sgt Honstein with violations of Article 118,
UCMIJ (Murder Act Inherently Dangerous to Another), and Article 119, UCMJ (Involuntary
Manslaughter). The Defense must have knowledge of and understand the mechanics of the
specific firearm that was discharged to adequately prepare a Defense and cross examination of

the Government’s firearm experts.
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FACTS

1. On 26 July 2024, the Government provided the Defense with its initial witness list.

2. Included in its witness list are the names of sixty-five (65) potential witnesses, including
eleven (11) experts.

3. Of the eleven experts, two have been identified by the Government as experts in the field of
firearms.

4. Both Government firearm experts are expected 10 provide expert testimony based on their

“experience in that field and [his/her] examination and analysis of the evidence in this

case.
5. On 2 August 2024, the Defense requested from the Government funding for sixteen (16)
hours of expert consultation with Mr.- an expert in the field of firearms.
he Defense later specified that their request for sixteen (16) hours of consultation was based
on conversations with Mr.- who estimated that he required.:
a. Eight (8) hours to review relevant discovery, examine the firearm and physical
evidence (ammunition), and test the specific firearm;
b. Four (4) hours to review and interpret the examination and testing results; and
c. Four (4) hours to consult with Defense Counsel.
7. On 11 August 2024, Trial Counse! endorsed the Defense’s request.

8. In their endorsement, Trial Counsel stated:

“This case centers on the use and function of a firearm, which will comprise the majority
of the evidence the Government expects 1o use in its case-in-chief to establish guilt as to
the violation of Article 118. Moreover, the Government to rely heavily on the testimony
of its own firearms expert at trial to establishing the wanton disregard of using this exact
firearm in the manner in which the Accused did, as well as to discuss his training with
firearms, firearm mechanical safetics, and safe cmployment of firearms. The
Government's expert may also be used in rebuttal should the Accused testify regarding
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his alleged attempts to push the slide back in order to take the weapon out of battery,
thereby disabling it.

9. Trial Counsel did not recommend that the Defense’s request be approved in ful] because the
Defense did not “‘demonstrate the necessity nor feasibility of retesting the weapon, which was
already tested by USACIL.”

10. On 14 August 2024, the Commanding General approved the Defense’s request in part

consistent with Trial Counsel’s recommendations.
BURDEN

As the moving party, the Defense has the burden of persuasion as to whether the military

judge should compel the production of Mr.- R.C.M. 905(c}(2). The burden of proof is by

a preponderance of the evidence. R.C.M 905(c)(1).
LAW

As a matter of military due process, service members are entitled 10 expert assistance
when necessary for an adequate defense. United Srates v. Garries, 22 M.J. 288, 290 (C.M.A.
1986). The right to supplement the defense team with expert assistance and witnesses is based
on Article 46, UCMI, M.R.E. 706, and R.C.M. 703(d). Denying an accused expert assistance
concerning the “linchpin of the prosecution case” amounts to denying the accused the right to
present a defense. United States v. McAllister, 64 M.J. 248, 252 (CAAF 2007) (citation omitted).
“The right to present a defense is a fundamental element of due process of law.” /d. (internal

quotation and citation omitted).

The standard for producing an expert consultant is “whether the assistance of the cxpert is

necessary for an adequate defense.” R.C.M. 703(d)(2)(A)(ii). Courts employ the Freeman
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Gonzalez tests to decide on the production of an expert consultant for the Defense. Uhnited Stares
v. Freeman sets out a two-part test, under which the Defense has the burden ot showing a
reasonable probability 1) that the expert would be of assistance; and 2) denial of the expert
assistance would result in a fundamentally unfair trial. 65 M.J. 451, 458 (CAAF 2008).
According to United States v Gonzalez, the first part of the Freeman test is divided into three
subparts: 1) why is the expert assistance needed; 2) what would the expert assistance accomplish
for the accused; and 3) why is the defense counsel unable to gather and present the evidence the

expert assistant would be able to develop. 39 M.J. 459, 461 (CAAF 1991)

Freeman Part One: Mr.! would be of assistance to the Defense

Gonzalez Part One: Mr.- expert assistance is necessary. The Government’s initial

witness list includes Mr.-vho the Govemment intends to qualify as an expert in

the field of firearms, and Ms.- who the Government intends to qualify as an expert

in the fields of forensic firearm and ammunition examination. Ms -also conducted an
examination of the firearm in this case, to include an examination of the safety features of the
firearm, test firing, and microscopic comparison of the ammunition. Both witnesses are
employed by the Government and are expected to testify as Government witnesses about matters
including firearms mechanics, ballistics, and the condition/functionality of the fircarm at issue.
The Defense cannot adequately review and understand the physical evidence and cannot
adequately prepare for a cross examination of these two witnesses without similar expert

assistance.

Gonzalez Part Two: What Mr- would accomplish. Mr.- will test, inspect,

analyze, and review the fircarm in this case, and will compare his results to those produced by

Ms.- Mr.- will consult with and educate the Defense in several areas to include but
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not limited to firearm mechanics. firearms handling. firearm maintenance, firearm mishaps, and
mechanical failures. He will also assist the Defense in the presentation of its case and potential

cross examination of the Government’s witnesses.

Gonzalez Part Three' The Defense Counse| cannot interpret the evidence or develop Mr.

-exgcrtise. Although Sgt Honstein i represented by defense counsel, counsel! have neither
the required background nor training in firearms to fully understand or develop the issues
without the assistance of an expert in this field. The Defense does not have sufficient training or
practical experience to perform the necessary laboratory testing analysis and review of the
firearm. True expertise in this field takes specialized training and education, as reflected in

enclosure (3).

Freeman Part Two: Denying Mr- would be fundamentally unfair

The Government intends to offer the testimony of eleven expert witnesses, including two
firearm experts. One such expert conducted an examination and testing of the specific firearm at
issue in this case. The Defense requests the assistance of Mr.- because he is an expert in
this field and is able to replicate the Government’s examinations and testing. He has all of the
educational, professional and experimental credentials necessary for this type of case. Denial of
this request would result in a fundamentally unfair trial and would impede Sgt Honstein’s rights
under the Fifth Amendment Due Process Clause, his Sixth Amendment right to effectively

confront the witnesses against him, and his Sixth Amendment right to effective assistance of

counsel.
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RELIEF REQUESTED

11. Request. The Defense respectfully requests that the Court compel six (6) additional hours of
confidential expert consultation with Mr.- for a total of sixteen (16) hours, to include

physical examination and testing of the firearm at issue in this case at Mr- lab in

Lowell, Massachusetts
12. Evidence. The Defense submits the following enclosures in support of its motion.
a. Enclosure 1: Government Initial Witness List
b. Enclosure 2: Defense Expert Consultant Request
¢. Enclosure 3: Mr.- Cv
d. Enclosure 4. Mr- Fee Schedule
e. Enclosure 5: Defense Counsel Email to Trial Counsel
f. Enclosure 6: Trial Counsel Endorsement
g. Enclosure 7 Commanding General Endorsement
h. Enclosure 8: NCIS Summary of Interrogation
i. Enclosure 9: USACIL Firearms Report
1. Enclosure 10: Trial Counse! Emails with Mr.-
13. Witnesses. The Defense requests to call Mr.- as a witness telephonically in support of
its motion.

14. Oral Argument. The Defense requests oral argument.

T.J. LIPOSITZ
Captain, U.S. Marine Corps
Defense Counsel
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CERTIFICATE OF SERVICE

I certify that | have delivered a copy of the foregoing document by email to the Court 14
August 2024,

T. 1. LIPOSITZ
Captain, U.S. Marine Corps
Defense Counsel
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Honstein's state of mind as whether he would have perceived any such risk If both individuals involved
are consenting adults, experienced in this type of activity, any perception of risk is necessanly reduced
RELIEF REQUESTED

The Defense moves the Court, in limine, to admit the requested evidence in the form of the testimony of

- The Defense requests oral argument if opposed.

EVIDENCE AND HEARING

In support of this motion, the Defense offers the following enclosures.

Enclosure A BS 000304-000305 NCIS Report of intepvi
Enclosure B BS 000506 Video of NCIS interview of

P E. CARSON
Captain, U.S. Marine Corps
Defense Counsel
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SSgt [l then attempted to probe for more information. but Sgt Honstein was hysterically
crying, and he couldn’t get a word out.

j- Separately, when Officer [JJjij and LCp! [ 2rtived on scene with SSgt [N
they did not render first aid. Instead, those two PMO officers, as well as Sgt [JJJjj (a fourth

PMO officer who arrived on scene) observed the crime scene to assess the situation and entered
Sgt Honstein’s room. In Sgt Honstein"s room, these officers saw a pistol in the middle of the
bed, with no magazine inserted and the pistol’s slide locked to rear. Additionally, these officers
saw two fully loaded magazines on a desk in plain view. LCp! [l also saw two wallets.
She opened both of them, one of which contained Sgt Honstein’s military identification (1D) card
and the other contained an unknown female’s driver's license. LCpl [JJJil] took possession of
both IDs.

k. After receiving Sgt Honstein’s version of events (finding of fact (i)), SSgt [ then
observed the crime scene, to include Sgt Honstein's room with the other officer. When SSgt
I cntcred Sgt Honstein's room, he saw Sgt Honstein's name on a placard outside of the
door. This was the first time he knew he was entering Sgt Honstein’s room. Upon entering, he
saw “the gun cleared with a magazine on the counter.” SSgt i then asked the other PMO
officers on scene “who cleared out the gun”? In response, the other officers explained that the
“crime scene ha[d] not been tampered with.” It was at this moment—observing the firearm in
Sgt Honstein's room—that SSgt [l began to have “a little suspicion”* that the firearm
belonged to Sgt Honstein.

l.  SSgt [ knew that possessing a personal firearm in the barracks amounted to an
“orders violation.”>

m. After observing the firearm in Sgt Honstein’s room, SSgt i} reapproached Sgt
Honstein and asked him, “how the weapon was cleared out.” In response, Sgt Honstein
responded, “I cleared it out.” SSgt [l then asked, “why [Sgt Honstein] never mentioned
clearing the gun and [Sgt Honstein] looked at his hands and remained silent.” At this moment,
SSgt [l directed the other officers to place Sgt Honstein in hand irons.

n. Atno time did SSgt il ever advise Sgt Honstein of his Article 31(b), UCMJ rights.

0. Any additional findings of fact are included below.

3. Applicable Law, Analysis and Conclusions of Law

a. During SSgt I first and second lines of inquiry, the Accused was not in custody.
Accordingly, SSgt [ questioning without Miranda warnings did not amount to a violation
of the Fifth Amendment to the United States Constitution.

b. Article 31(b) provides that “no person subject to [the UCMJ] may interrogate, or request
any statement from, an accused or a person suspected of any offense without first informing him

' SSgt testimony of 14 March 2025.
* 8Sat testimony of 14 March 2025.
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of the nature of the accusation and advising him that he does not have to make any statement
regarding the offense of which he is accused or suspected and that any statement made by him
may be used against him in a trial by court-martial.”"

c. Here, the preponderance of the evidence supports the conclusion that SSgt ] did not
suspect Sgt Honstein of committing any offense when SSgt Powell first approached Sgt Honstein
and asked, “what happened?” Additionally, the preponderance of the evidence supports the
conclusion that there was insufficient information that reasonably should have caused SSgt
Powell to suspect Sgt Honstein of committing an offense when SSgt [} first approached Sgt
Honstein. Accordingly, Sgt Honstein’s statements to SSgt [Jij were not obtained in violation
of Article 31(b), UCMIJ and are admissible.

d. After Sgt Honstein provided his initial version of events and after SSgt [JJiij entered
Sgt Honstein's room and observed the firearm therein, SSgt [ began to have “a little
suspicion” that the firearm belonged to Sgt Honstein. SSgt [JilJ also knew that possessing a
firearm in the barracks amounted to an “orders violation.”” Accordingly, when SSgt [ re-
approached Sgt Honstein to question him, SSgt [} was required to advise Sgt Honstein of
his rights under Article 31(b), UCMJ. Because SSgt i} did not do this, Sgt Honstein’s
statement to SSgt [l after SSgt [ re-2pproached him was obtained in violation of
Article 31(b) and is therefore inadmissible under M.R.E.s 304 and 305.

4, Ruling. The Defense motion is GRANTED IN PART and DENIED IN PART. At trial,
the Government offered SSgt [l testimony consistent with this ruling.

So ORDERED this 15th day of June 2025.

Lieutenant Colonel, U.S. Marine Corps
Military Judge

S Article 31(b), UCMJ.
7 SSgt [ t<stimony of 14 March 2025.
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APPELLATE MOTIONS



ubject: RECEIVED: FILING - Panel 3 - U.S. v. Honstein — NMCCA — D - Brief and Assignments of Error (PIETTE,
Date: Wednesday, May 13, 2026 11:53:26 AM

RECEIVED
MAY 13 2026
UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS

CUI

Very Respectfully,

vis.

Paralegal

Navy-Marine Corps Court of Criminal Appeals (NMCCA)
Code-51

1254 Charles Morris St. SE, Bldg. 58

Navy Yard, Washington DC 20374-5124

Controlled by: Department of the Navy

Contro

1led by:

OJAG,

NMCC

A,

Code-

51

CUI Category: PRVCY, LEGAL PRIVILEGE
Distribution / Dissemination Control: FEDCON

To this Honorable Court:

Subject: FILING — Panel 3 —U.S. v. Honstein — NMCCA 202500369 — D - Brief and Assignments of Error (PIETTE)

Please see the attached for electronic filing in U.S. v. dakota S. Honstein, NMCCA 202500369. Thank you.

Very Respectfully,



mailto:                %20Distribution%20/%20Dissemination%20Control:%20FEDCON%0dPOC:%20Ms.%20Krista%20Starnes, 

Alaric A. Piette

LCDR, JAGC, USN

Office of the Judge Advocate General of the Navy
Appellate Defense Division (Code 45)

1254 Charles Morris St SE, Suite 140

Washington Navy Yard, DC 20374-5047




APPELLATE BRIEFS



THERE ARE NO APPELLATE BRIEFS
AT THIS TIME



REMAND



THERE WERE NO REMANDS



NOTICE OF COMPLETION OF
APPELLATE REVIEW
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