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United States v. Kruse, NMCCA No. 202500350
Opinion of the Court

Senior Judge GROSS delivered the opinion of the Court, in which Sen-
ior Judge HARRELL and Judge de GROOT joined.

PUBLISHED OPINION OF THE COURT

GROSS, Senior Judge:

This Government appeal under Article 62(a)(1)(A), Uniform Code of Mili-
tary Justice (UCMJ),! presents the question of whether a convening authority
(CA) may refer charges for assault and aggravated assault after the Office of
Special Trial Counsel (OSTC) has deferred disposition of domestic violence al-
legations for the same underlying misconduct. Because we find that the plain
language of Article 24a, UCMJ,? and the Rules for Courts-Martial (R.C.M.)
that govern the referral authority of CAs and the OSTC do not preclude such
a referral, we grant the Government’s appeal.

I. BACKGROUND

On 26 September 2024, law enforcement responded to a report of a domes-
tic disturbance at Appellee’s residence. Appellee’s spouse, R.K., said Appellee
had strangled her several times that night and had also thrown her down the
stairs. Appellee also allegedly drove while drunk and engaged in drunk and
disorderly conduct. The next day, the OSTC notified Appellee’s commanding
officer that the OSTC was “exercising authority over . . . [a]ll covered offenses
and lesser included offenses alleged in [the law enforcement notification to [the
OSTC]: Article 128b, Domestic Violence.”? On 2 October 2024, Appellee’s com-
manding officer issued a military protective order (MPO) to Appellee, prohib-
iting him from having any contact with R.K. Appellee was subsequently ac-
cused of violating the MPO on 12 January 2025.4

110 U.S.C. § 862(a)(1)(A).
210 U.S.C. § 824a.

3 App. Ex. IX at 3.

4 App. Ex. IX at 7-10, 12-14.
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On 20 February 2025, the OSTC sent Appellee’s commanding officer a “no-
tice of initial disposition of covered offenses” which stated “the available evi-
dence does not meet the [OSTC’s] charging standard . . . .”> The notice contin-
ued, “Accordingly I have deferred all allegations of covered offenses . . . and all
other known and/or related offenses to you for resolution.”®

Appellee’s commanding officer subsequently directed a preliminary hear-
ing under Article 32, UCMdJ,” and forwarded the charges and specifications to
the CA—Commanding General, 3rd Marine Aircraft Wing—for disposition.
The CA ultimately referred the following charges to a general court-martial:
one specification of violation of Article 92, violation of a lawful order; one spec-
ification of violation of Article 113, drunken operation of a motor vehicle; two
specifications of violation of Article 128, aggravated assault and assault con-
summated by a battery; and one specification of violation of Article 134, drunk
and disorderly conduct. The charge and specifications under Article 128 were
for the same misconduct that was subject to OSTC’s review and deferral, and
the charge and specification under Article 92 was for violation of the MPO.

Prior to arraignment, Appellee and the CA entered into a plea agreement
wherein Appellee agreed to plead guilty to violating the MPO, drunken opera-
tion of a motor vehicle, and drunk and disorderly conduct. The CA in turn
agreed to refer all charges to a special court-martial and to withdraw and dis-
miss the charge and specifications under Article 128 without prejudice, to ripen
into prejudice upon completion of appellate review.

Prior to arraignment, the military judge sua sponte ordered the Govern-
ment to respond to four discrete inquiries: (1) whether R.K. was the spouse of
Appellee at the time of the offenses charged under Articles 92 and 128; (2)
whether a special trial counsel (STC) had determined that a reported offense
at issue in the case was a covered offense under R.C.M. 303A; (3) whether a
STC had exercised authority over any of the charged offenses pursuant to
R.C.M. 303A(b) or (c) as known and related offenses; and (4) whether the STC
had deferred any offense.® The Government responded as follows: (1) that R.K.
was the spouse of Appellee at all relevant times for the charged offenses; (2)
that the OSTC had determined that a covered offense—Article 128b, UCMJ,
domestic violence was at issue in the case; (3) that the OSTC had asserted
authority over “all covered offenses and lesser included offenses”; and (4) that

5 App. Ex. IX at 5.
6 App. Ex. IX at 5.
710 U.S.C. § 832.
8R. at 6.
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the OSTC had deferred all allegations of covered offenses and all other known
or related offenses to the CA for resolution.?

The military judge then directed the parties to file briefs “on the referral
and jurisdictional issue.”® The Government argued that the CA was not pre-
cluded from referring the specifications under Article 92 and 128. The Defense
moved to dismiss the charges and specifications, arguing that the court-mar-
tial lacked jurisdiction for those offenses because the CA was not authorized to
refer the charges.

The military judge heard argument on the Defense motion and issued an
oral ruling that is the subject of this appeal. Regarding the charged violations
of Article 128, the military judge found that:

the OSTC determined that [the reported offenses] that involved
the accused battering and strangling Ms. R.K. were covered of-
fenses. . . . The OSTC’s ultimate deferral of the covered offense
back to the commander or convening authority does not then
change the OSTC’s determination that the reported conduct . . .

is a covered offense. That conduct remains a covered offense even
after deferral by the OSTC.1!

Further, the military judge stated, “There is no rule or statute that permits
having a separate governmental organization determine that the conduct at
issue 1s no longer a covered offense or that such an organization can sidestep
the statutory and rules construct through clever charging decisions.”!2

With respect to the charged violation of the MPO, the military judge said
that:

the OSTC has not determined that the conduct that forms the
[basis of that charge] is a covered offense. This is also consistent
with the Court’s analysis of that offense. There is no indication
whatsoever that the conduct at issue in [the Specification] in-
cludes the gravamen of [a covered] offense.!?

The military judge then denied the Defense motion to dismiss the charge
and specification for violating a lawful order, but granted the Defense motion

9 App. Ex. IV at 1-2.
10 R. at 6.

11 R. at 32.

12R. at 33.

13 R. at 34.
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with respect to the assault and aggravated assault specifications. The Govern-
ment timely appealed.

I1. DISCUSSION

The Military Judge erred in dismissing the specifications for aggra-
vated assault and assault consummated by a battery.

1. Law

We review issues of statutory interpretation and jurisdiction de novo.* “It
1s a general rule of statutory construction that if a statute is clear and unam-
biguous—that is, susceptible to only one interpretation—we use its plain
meaning and apply it as written.”!> In reviewing a statute, we review the stat-
ute as a whole, and sections of a statute should be construed in connection with
one another as “a harmonious whole” manifesting “one general purpose and
intent.”16

Article 24a, UCMJ, sets forth the duties and authorities of the OSTC. The
statute grants the OSTC “exclusive authority to determine if a reported offense
1s a covered offense and shall exercise authority over any such offense . .. .”17
The statute also gives the OSTC discretionary authority “over any offense that
the special trial counsel determines to be related to the covered offense and
any other offense alleged to have been committed by a person alleged to have
committed the covered offense.”'® Finally, the statute says:

If a special trial counsel exercises authority over an offense and
elects not to prefer charges and specifications for such offense
... acommander or convening authority may exercise any of the
authorities of such commander or convening authority under
this chapter with respect to such offense, except that such com-

4 United States v. Badders, 82 M.J. 299, 302 (C.A.A.F. 2022) (quoting United
States v. Jacobsen, 77 M.J. 81, 84 (C.A.A.F. 2017)).

15 United States v. Tyler, 81 M.J. 108, 113 (C.A.A.F. 2021) (citing United States v.
Kohlbek, 78 M.J. 326, 331 (C.A.A.F. 2019); United States v. Clark, 62 M.J. 195, 198
(C.A.AF. 2005)).

16 United States v. Quick, 74 M.J. 517, 520 (N-M. Ct. Crim. App. 2014) (quoting
Norman J. Singer, Statutes and Statutory Construction § 46:05 at 154 (6th ed. 2000)).

1710 U.S.C. § 824a(c)(2)(A).
1810 U.S.C. § 824a(c)(2)(B).
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mander or convening authority may not refer charges and spec-
ifications for a covered offense for trial by special or general
court-martial.1?

The term “covered offense” is statutorily defined in Article 1(17), UCMJ, as
including an offense under 12 specific articles of the UCMd, two offenses under
Article 134, UCMJ, along with conspiracies, solicitations, and attempts to com-
mit the specified offenses.2® While Article 128b is a covered offense, Article 128
is not. Article 1 does not include as “covered offenses” lesser included offenses
of any covered offense. Nor does Article 1 state that a covered offense includes
all conduct that the OSTC determines meets the elements of a covered offense.

The Rules for Courts-Martial track the language of the UCMdJ. Rule for
Courts-Martial 303A states that the OSTC has “the exclusive authority to de-
termine if a reported offense is a covered offense.”?! Rule for Courts-Martial
306A then provides that once the OSTC “has exercised authority over an of-
fense, only a special trial counsel may dispose of that offense, unless a special
trial counsel defers the offense.”?2

Once the OSTC has deferred an offense, R.C.M. 306 says that “each com-
mander has discretion to dispose of offenses by members of that command in
accordance with this rule.”23 This authority includes disposition of offenses in
accordance with R.C.M. 401, 404, and 407. Both R.C.M. 404 and 407 state that
a convening authority may refer charges to court-martial “except for covered
offenses and other charges for which a special trial counsel has exercised au-
thority and has not deferred.”24

2. Analysis

The issue in this case centers around the legal import of the OSTC’s deter-
mination that a reported offense is a covered offense. Appellee argues, and the
military judge held, that once the OSTC determines that a reported offense is
a covered offense, then only the OSTC has authority to refer charges and spec-
ifications arising from the alleged misconduct that formed the basis for the
reported offense.

1910 U.S.C. § 824a(c)(5).

2010 U.S.C. § 801(17).

21 R.C.M. 303A(a).

22 R.C.M. 306A(a).

23 R.C.M. 306(a).

24 R.C.M. 404(4); R.C.M. 407(4), (6).
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The Government, in turn, argues that once the OSTC defers action on the
reported offense, the commander or CA is only limited in that he may not refer
charges and specifications for one of the listed covered offenses to special or
general court-martial. Thus, the Government argues, a convening authority
would be precluded from charging a servicemember with domestic violence if
the OSTC declined to refer such a charge but would not be precluded from us-
ing the same factual basis for charging the same accused with assault consum-
mated by a battery and aggravated assault of his spouse.

Neither party claims that there is ambiguity in the statute or the Rules for
Courts-Martial, and we agree.2> The language that Congress and the President
used to define the authorities of the OSTC and the CA in a case such as this is
clear. Either Congress or the President could have limited the ability of con-
vening authorities to refer charges for any offense based on the underlying
misconduct of a reported offense that was deemed a covered offense. Neither
did. Instead, the only limitation on a convening authority’s power to refer a
charge to court-martial after deferral by the OSTC is a prohibition on referring
charges and specifications for a “covered offense” as defined in Article 1(17).

Neither the UCMdJ nor the Rules for Courts-Martial say that the OSTC’s
determination that a reported offense is a covered offense means that the un-
derlying misconduct may only be charged or treated as a covered offense. There
are many circumstances in which a reported offense could be charged as either
a covered offense or a non-covered offense. Appellee’s case provides one such
instance.

The plain language of the statute is clear. Following the OSTC’s deferral,
the CA “may exercise any of the authorities of such a commander or convening
authority with respect to such offense, except that such commander or conven-
ing authority may not refer charges and specifications for a covered offense for
trial by special or general court-martial.”26 Once the OSTC deferred the cov-
ered offenses of domestic violence under Article 128b, the CA regained author-
ity to dispose of the remaining uncovered offenses—including those under Ar-
ticle 128—by referral to a special court-martial, as he did here.

25 Oral Argument Audio at 16:21 (December 18, 2025).
26 10 U.S.C. § 824a(c)(5) (emphases added).



United States v. Kruse, NMCCA No. 202500350
Opinion of the Court

ITI. CONCLUSION

After careful consideration of the record, briefs, and argument of appellate
counsel, the military judge’s ruling is REVERSED. The case is returned to the
Judge Advocate General for remand to the military judge for further proceed-
ings consistent with this opinion.

FOR THE COURT:

W K o
ARK K. JAMIS

Clerk of Court
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