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IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Martial convened by Commander, Coast
Guard Atlantic Area on 7 June 2023.

UNITED STATES, ) 22 March 2024
Appellee )
) MOTION FOR FIRST
) ENLARGEMENT OF TIME TO FILE
V. ) ANSWER ON BEHALF OF THE
g UNITED STATES
)
) Dkt No. 1493
Matthew L. Keaty ) Case No. CGCMSP 25021
SN (E-3) ) Before McClelland, Brubaker, Judge
U.S. Coast Guard, )
Appellant g Tried at Norfolk, VA by a Special Court-
)
)
)

TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

In accordance with Rule 23.2 of this Court’s Rules, the United States, through
undersigned counsel, hereby moves for a 30-day enlargement of time in which to file an answer to
Appellant’s Assignment of Error (AOE) in the above-captioned case, which is currently due
Monday, 1 April 2024. This is the Government’s first enlargement of time.

Additional time is needed to finish review of the 780-page record of trial and complete the
requisite legal research to comprehensively respond to Appellant’s AOE.

To ensure the Answer in this case is complete, informed by relevant facts, and consistent
with the United States’ position, the United States requests an enlargement of time up to, and

including, Wednesday, 1 May 2024 to file its Answer to Appellant’s AOE.



DATE: 22 March 2024

Respectfully submitted,

ULAN.ELIZABET Digitaly signed by
ULAN.ELIZABETH.MARIE.-
H.MARIE. | -

- Date: 2024.03.22 15:48:58

-04'00'
Elizabeth Ulan
Lieutenant, U.S. Coast Guard
Appellate Government Counsel
Commandant (CG-LMJ)

CERTIFICATE OF SERVICE

| certify that a copy of the foregoing was delivered to this Honorable Court, Special

Victim’s Counsel, and opposing counsel on 22 March 2024.

ULAN.ELIZA Digitallysigned by

ULAN.ELIZABETH.MA

BETH.MARIE. rE.

Date: 2024.03.22
o
Elizabeth Ulan
Lieutenant, U.S. Coast Guard

Appellate Government Counsel
Commandant (CG-LMJ)




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 27 March 2024
Appellee
APPELLEE’S MOTION FOR FIRST
V. ENLARGEMENT OF TIME TO FILE
ANSWER, FILED 22 MARCH 2024
Matthew L. KEATY

Seaman (E-3) CGCMSP 25021
U.S. Coast Guard,
Appellant DOCKET NO. 1493
ORDER

Appellee seeks an enlargement of time in accordance with Rule 23.2, which requires a
showing of good cause. Appellee provides minimal cause. On consideration of Appellee’s
motion, it is, by the Court, this 27th day of March, 2024,

ORDERED:

That Appellee’s Motion for Enlargement of Time is hereby granted in part, up to and
including 16 April 2024.

For the Court,
VALDES.SARA Digitally signed by

VALDES.SARAH.P. I

HP_ D 2024.03.27
ate: .03.
- 09:35:45 -04'00'
Sarah P. VValdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES, 01 March 2024
Appellee APPELLANT’S ASSIGNMENTS OF
ERROR AND BRIEF
V.
Docket No. 1493
Matthew L. KEATY Case No. CGCMSP 25021
SN /E-3 Before: McClelland, Brubaker, Judge

U.S. Coast Guard,

Tried at Norfolk, VA, on June 7, 2023,
before a Special Court-Martial convened by
Commander, Coast Guard Atlantic Area.

Appellant

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

Thad Pope
LCDR, USCG
Appellate Defense Counsel




ISSUE PRESENTED

WHETHER THE UNENUMERATED ARTICLE 134, UCMJ,
OFFENSES CHARGED IN SPECIFICATIONS 1 AND 2 OF
CHARGE | ARE PREEMPTED BY ARTICLE 117a, UCMJ,
WHICH CONGRESS ENACTED TO ADDRESS THE
WRONGFUL BROADCAST OR DISTRIBUTION OF
INTIMATE VISUAL IMAGES.

STATEMENT OF STATUTORY JURISDICTION
This case is within this Court’s jurisdiction under Article 66(b)(1), Uniform Code of
Military Justice (UCMJ), 10 U.S.C. § 866(b)(1) (effective 23 December 2022), as Appellant was
provided notice of his right to appeal on 27 September 2023 and timely filed this appeal on 18
October 2023.

STATEMENT OF THE CASE

On June 7, 2023, a military judge sitting as a special court-martial convicted Appellant,
in accordance with his pleas, of violating two specifications of Article 134, UCMJ.! The Military
Judge awarded no punishment, pursuant to the terms of Appellant’s plea agreement.? The
Convening Authority approved the findings and sentence, which the Military Judge entered into

judgment.®

! Statement of Trial Results.

2 AE-34 (Plea Agreement); Statement of Trial Results, at 1 (note that Block 14 erroneously
indicates reduction in grade to E-3. However, Appellant was an E-3 at the time of trial, and his
plea agreement in para. 10(d) indicates that the parties agreed to no reduction or other
punishments).

% Post-Trial Action at 10.



STATEMENT OF FACTS

l. Appellant was convicted of two Article 134 specifications using the
language of Article 117a minus a couple of elements.

Appellant dated -in college in 2019.* After joining the Coast Guard in 2020, he
posted consensually taken sexual images of -online without her consent.® But instead of
charging Appellant under Article 117a, which was specifically enacted to cover such
misconduct, the Government charged him with two unenumerated Article 134 offenses.® In the
relevant specifications, the Government charged Article 117a’s first element, omitted its second
and third elements, then referenced a New Hampshire statute and substituted a terminal service-
discrediting element for an Article 134 Clause 2 offense.

The specifications read as follows: ’

The cited New Hampshire statute, found at Title LXII, Chapter 644, Section 9, lists six
different crimes under Section 9. However, the specifications drafted by the Government do not
notify Appellant as to which of the six crimes he was accused of violating. Trial Defense

Counsel argued in his motion to dismiss that the specifications failed to state an offense under

4 AE-1X at 1 (Gov. Resp. to Motion to Compel Discovery enclosures (CGIS Rpt.)).
°ldat 2.

® Charge Sheet.

’ Charge Sheet.



Clause 3,8 and noted during oral argument that the Government did not specify which portion of
the statute was at issue.® Although the specifications are silent in this regard, Trial Counsel

discussed during oral argument® subsection 111 of Section 9, which reads:*!

I1l. A person is guilty of a class A misdemeanor if that person knowingly
disseminates or causes the dissemination of any photograph or video recording of
himself or herself engaging in sexual activity with another person without the
express consent of the other person or persons who appear in the photograph or
videotape.

Trial Defense Counsel argued that each specification was improper, and twice moved the
trial court to dismiss the charges.? In the first motion, Trial Defense Counsel argued that
Congress intended Article 117a to preempt Article 134.%2 In a subsequent motion, the Defense
argued that a violation of state law should fall under the Assimilative Crimes Act.'*
Notwithstanding the Government's acknowledgment of its references to the New Hampshire
statute, Trial Counsel asserted that each specification was properly charged under Clause 2 of
Article 134, not the Assimilated Crimes Act under clause 3 of Article 134.*® The Military Judge

denied both motions.*® Appellant then entered into a plea agreement, which included a

boilerplate term waiving “all motions except those that are non-waivable.”*’

8 AE-26 (Def. Mot. to Dismiss for Failure to State an Offense).

°R. at 71-72.

YR, at 69.

11'N.H. Rev. Stat. Ann. § 644:9 (2024).

12 AE-26 (Def. Mot. To Dismiss for Failure to state an Offense).

13 AE-XVI (Def. Mot. to Dismiss — Preemption).

14 AE-26 (Def. Mot. to Dismiss — Failure to state an Offense).

15 AE-27 at 3-4 (Gov’t Opp. to Def. Mot. to Dismiss for Failure to State an Offense) (“Here, the
government chose to bring charges under clause (2) alone, and is not subject to Defense's
preferred charging scheme.”).

16 AE-28 (Ruling on Defense Motions to Dismiss for Failure to state an Offense, and
Preemption).

17 AE-34 at 5 (Plea Agreement).



1. Statutory Background of Article 117a, Wrongful Broadcast or Distribution of
Intimate Visual Images.

A. The “Marines United” Scandal.

In March 2017, a journalist exposed a private Facebook group called “Marines United.”*®
Servicemembers used the group to share intimate images of active-duty, veteran, and civilian
women.*® These images often contained nudity and were created during consensual sexual
encounters. However, they were distributed without the subjects’ consent.?

B. Congress Responds to the Scandal by Creating Article 117a.

The Marines United scandal prompted congressional inquiries, beginning with a hearing
by the U.S. Senate Committee on Armed Services. The Senate questioned military leaders to
better understand the gravity of the situation and examine why the military struggled to hold the
servicemembers involved responsible.?! Notably, Senator Elizabeth Warren revealed the
existence of a gap in Article 120c, UCMJ.?? This offense dealt with images taken without
consent, as opposed to images taken with consent and then distributed without consent.? At the

time, the latter was not punishable under the UCMJ.?*

18 Thomas J. Brennan, Hundreds of Marines investigated for sharing photos of naked colleagues,
THE WAR HORSE (Mar. 4, 2017), https://revealnews.org/blog/hundreds-of-marines-investigated-
for-sharing-photos-of-naked-colleagues/.

19 Hearing to Receive a Briefing on Information Surrounding the Marines United Website:
Before the S. Comm. on the Armed Services, 115th Cong. 57 (2017) at 13-15 (statement of Sen.
Kirsten Gillibrand).

20 Brennan, supra note 11.

2L .

22 Hearing to Receive a Briefing on Information Surrounding the Marines United Website:
Before the S. Comm. on the Armed Services, 115th Cong. (2017) at 36; 10 U.S.C. § 920c
(2018).

23 Compare 10 U.S.C. § 920c (2018) with 10 U.S.C. § 917a (2018).

24 Hearing to Receive a Briefing on Information Surrounding the Marines United Website:
Before the S. Comm. on the Armed Services, 115th Cong. (2017) at 36.
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Given this gap, prosecutors and their respective commands adopted inventive
interpretations of existing Articles to prosecute this conduct.?® By August 2017, a Marine was
convicted under Article 127 (Extortion) for threatening to distribute sexually explicit content.?
A month later, another Marine was convicted of “conspiracy to commit indecent broadcasting”
and “attempted indecent broadcasting.”?’ These instances further underscored the importance of
heeding Senator Warren’s earlier call for a revision of the UCMJ,? highlighting the necessity for
more a precise legal framework to penalize the sharing of private, intimate visual images without
consent.

This framework is precisely what Representative Martha McSally aimed to accomplish
when she introduced H.R. 2052, known as the PRIVATE Act, which created Article 117a:

We have a couple of articles, Article 133 and Article 134. Article 133 is conduct
unbecoming of an officer. Article 134 is what we call anything that is prejudicial to
good order and discipline. This is one | would say as a commander we often use as
the catchall article. When we could not prosecute someone under another article,
we go to Article 134 because we knew their behavior was degrading good order
and discipline. Civilian law faces challenges in prosecuting this crime. Thirty-five
States and the District of Columbia have statutes against sharing private, intimate
digital media without consent, but the State laws vary in their proof, the elements,
and the punishment. The Marines recently created a regulation where they can
charge these Neanderthals who commit these violations, but creating regulation
isn’t the same thing as strengthening the law. That is why | introduced the
[Protecting the Rights of Individuals Against Technological Exploitation Act]
PRIVATE Act. Again, this is a bipartisan bill. My bill provides a clear,
unambiguous charge that gives commanders a sharper tool in the UCMJ for
targeting and prosecuting this behavior. It clearly defines this behavior as a crime,
and it also addresses the issues of intent and free speech.?

25 Shawn Snow, Seven Marines court-martialed in wake of Marines United scandal, MARINE
Corprs TIMES (Mar. 1, 2018), https://www.marinecorpstimes.com/news/your-marine-
corps/2018/03/01/seven-marines-court-martialed-in-wake-of-marines-united-scandal/.

26 Marine Corps General and Special Court-Martial Dispositions, 1 (August 2017),
https://media.defense.gov/2018/Apr/04/2001899479/-1/-1/0/COURTSMARTIAL-201708.PDF.
27d. at 4.

28 d.

29 The Protecting the Rights of Individuals Against Technology Exploitation Act (The PRIVATE
Act), H.R. 2052, 115th Cong. (2017)); 163 CoNG. REC. H3052, at 3058 (daily ed. May 2, 2017)
(statement of Rep. Martha McSally) (cleaned up and emphasis added)).
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Similarly, Representative Jackie Speier emphasized that “a federal law is needed to
provide a single, clear articulation of the elements of this crime to ensure that Americans in
every part of the country—civilian and military—are protected if they are subjected to this
heinous abuse.”3® Her specific comments about the UCMJ, noting the structural deficiencies in
both Articles 120c and 134, reinforced her urgency to resolve the matter quickly.3! Both Senators
Warren and Joni Ernst reemphasized the same urgency, stressing the broader societal
implications:

Senator Warren: | know you are committed to pursuing this, but if we are going to

shut down this conduct, then you ought to have every possible legal tool at your

disposal.®?

Senator Ernst: This is an absolute issue that impacts our entire society. It is an

absolutely horrible issue impacting us, but it is one that we must stop. And | say we.

It is not just the Marine Corps. It is those of us who are sitting here today.
Recognizing that the military often mirrors the broader community, the Senate Armed Services
Committee aimed to find a solution that safeguarded the well-being of both civilians and
servicemembers.®* Their solution was Article 117a.

C. Framing Art. 117a: Addressing First Amendment Concerns.
During the initial drafting phase of the PRIVATE Act, Congress did not include an

element requiring that the wrongful broadcast or distribution of intimate visual images have any

military nexus, except for the accused being subject to personal jurisdiction under the UCMJ.3®

04,

31 163 CoNG. REC. H4477, at 4478 (daily ed. May 23, 2017) (statement of Rep. Jackie Speier)).
%2 Hearing to Receive a Briefing on Information Surrounding the Marines United Website:
Before the S. Comm. on the Armed Services, 115th Cong. (2017) at 36.

33 1d at 20 (emphasis added).

34 Hearing to Receive a Briefing on Information Surrounding the Marines United Website:
Before the S. Comm. on the Armed Services, 115th Cong. (2017) at 2 (statement of Sen. John
McCain).

% H.R. 2052, 115th Cong. (2017-2018).



However, before the final version of Article 117a was approved and voted on, Congress received
correspondence from the Department of Justice (DOJ) that Article 117a, as originally drafted,
“would raise First Amendment concerns.”® In a letter to Congress, the DOJ recommended
including an element requiring that the offending conduct have a “reasonably direct and palpable
connection” to “the military mission or the military environment.”*” This language was lifted
verbatim from the Court of Appeals for the Armed Forces’ decision in United States v. Wilcox, in
which the Court addressed an accused member’s free speech concerns.®® The DOJ also cited
Parker v. Levy, stressing that Article 117a needed a military nexus element for its legal efficacy
with respect to accused servicemembers, at whose conduct the statute was aimed.>®

Promptly responding to these concerns, Congress added the exact language requested by
the DOJ and passed the bill a month later.*® The final version of Article 117a retained the
original three elements while adding the Wilcox language as a fourth military-connection

element:

36 |_etter from the Office of the Assistant Attorney General, at 9-11 (Nov. 8, 2017),
https://www.justice.gov/ola/page/file/1010611/download.

371d. at 11 (quoting United States v. Wilcox, 66 M.J. 442, 449 (C.A.A.F. 2008)).

38 1d.

3 Parker v. Levy, 417 U.S. 733, 758 (1974) (“While the members of the military are not
excluded from the protection granted by the First Amendment, the different character of the
military community and of the military mission requires a different application of those
protections”).

40 National Defense Authorization Act for Fiscal Year 2018, Pub. L. No. 115-91, § 553(a)
(2017)).



41
ARGUMENT

THE GOVERNMENT’S UNENUMERATED ARTICLE 134
OFFENSES IN CHARGE 1 ARE PREEMPTED BY ARTICLE
117a, WHICH CONGRESS SPECIFICALLY ENACTED TO
COVER THE OFFENSE OF NONCONSENSUAL
BROADCAST OR DISTRIBUTION OF INTIMATE VISUAL
IMAGES.

Standard of Review

Whether an offense is preempted depends on statutory interpretation, which is a question

of law this Court reviews de novo.*

110 U.S.C. § 917a (2018).

42 United States v. Avery, 79 M.J. 363, 366 (C.A.A.F. 2020) (quoting United States v. Wheeler,
77 MJ. 289, 291 (C.A.AF. 2018)); United States v. Grijalva, 83 M.J. 669, 672 (C.G. Ct. Crim.
App. 2023).



Law and Analysis

I.  Appellant did not waive the issue of preemption by pleading guilty.

The Court of Appeals for the Armed Forces (CAAF) has recognized that jurisdictional
questions are not subject to waiver.*® While the CAAF has not addressed whether preemption is
waivable in the context of Clause 2 of Article 134, the Court determined in the context of Clause
3 that an appellant’s guilty plea does not waive the ability to contest preemption on the grounds
of subject-matter jurisdiction:

[T]he issue relates to subject-matter jurisdiction. If the offense was improperly

assimilated, it was not cognizable by a court-martial. Thus, we hold that the

preemption issue was not waived by the guilty plea or appellant's failure to raise it
at trial.**

Read broadly, as it should be, this holding stands for the proposition that the issue of preemption
is not be waived because of a guilty plea or failure to raise the issue at trial. Even if read
narrowly as only impacting preemption issues under Clause 3 of Article 134, this holding
supports that preemption under Clause 2 is similarly non-waivable. This is because preemption
“relates to a question of subject-matter jurisdiction”#® and ultimately goes to “whether the

specification states an offense,” as service courts of criminal appeals have held.*

43 United States v. Alexander, 61 M.J. 266 (C.A.A.F. 2005); see also United States v. Cotton, 535
U.S. 625, 630 (2002) (“the term ‘jurisdiction’ means. . . ‘the courts' statutory or constitutional
power to adjudicate the case.” This latter concept of subject-matter jurisdiction, because it
involves a court's power to hear a case, can never be forfeited or waived.”) (quoting Steel Co. v.
Citizens for Better Environment, 523 U.S. 83, 89 (1998)).

44 U.S. v. Robbins, 52 M.J. 159, 160 (C.A.A.F. 1999).

45 United States v. Jones, 66 M.J. 704, 706 (A.F. Ct. Crim. App. 2008); see also United States v.
Dominguez-Sandoval, 2022 WL 987041, *6 (A.F. Ct. Crim. App. Mar. 31, 2022) (“A claim of
preemption, therefore, presents a question of subject-matter jurisdiction of the trial court, and
cannot be waived by either a plea or failure to object.”); United States v. Bailey, 2017 WL
4404564, *2 (A.F. Ct. Crim. App. Sept. 26, 2017) (*“This court has ruled that preemption relates
to a question of subject matter jurisdiction, and is thereby not waived by Appellant's guilty
plea”).

46 United States v. Taylor, 2007 WL 1704159, n. 7 (N-M. Ct. Crim. App. May 23, 2007) (“We
will not apply waiver for failing to raise this issue at trial, because preemption can involve both

10



Here, Appellant challenges the subject-matter jurisdiction for the Clause 2 offenses,
arguing that Article 117a preempts charges under Article 134 for the non-consensual broadcast
or distribution of intimate visual images that were consensually obtained.

Il.  Article 117a occupies the field of the nonconsensual broadcast or distribution of
consensually taken intimate visual images.*’

The preemption doctrine prohibits the application of Article 134 to conduct already
covered by Articles 80 to 132 of the UCMJ.*® “Where Congress has occupied the field of a given
type of misconduct by addressing it in one of the specific punitive articles of the code,
another offense may not be created and punished under Article 134, UCMJ, by simply deleting a
vital element.”*® Congress has “occupied the field” if it “intended the other punitive article to
cover a class of offenses in a complete way.”>°

To determine the applicability of the preemption doctrine, the Court of Military Appeals
set out a two-part test, requiring an affirmative answer to both questions.>! The first question is
“whether Congress intended to limit prosecution for wrongful conduct within a particular area or

field to offenses defined in specific articles of the Code.”® Such intent must be expressed

jurisdiction and whether the specification states an offense”); see also United States v. Costianes,
2016 WL 4191236, *1 (A.F. Ct. Crim. App. June 30, 2016) (“The basis for the preemption
doctrine is the principle that, if Congress has occupied the field for a given type of misconduct,
then an allegation under Article 134, UCMJ, fails to state an offense. A claim of preemption,
therefore, presents a question of subject-matter jurisdiction of the trial court, and cannot be
waived by either a plea or failure to object”).

4" The CAAF recently held oral argument addressing this exact issue, though it has not yet
rendered a decision; See United States v. Grijalva, 83 M.J. 433 (C.A.A.F. 2023) (pet. for rev.
granted).

810 U.S.C. § 934 (2018).

49 United States v. Kick, 7 M.J. 82, 85 (C.M.A. 1979) (emphasis added).

%0 United States v. Anderson, 68 M.J. 378, 386-87 (C.A.A.F. 2010) (citing Kick, 7 M.J. at 85).
1 McGuinness, 35 M.J. at 151; Anderson, 68 M.J. at 38687 (referencing United States v.
Taylor, 12 C.M.A. 44, 45-47 (1960)) (emphasis added).

52 McGuinness 35 M.J. at 151-52 (quoting United States v. Wright, 5 M.J. 106, 110-11 (C.M.A.
1978)); see also Avery, 79 M.J. at 366.
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“through direct legislative language or express legislative history,”>® which courts generally
analyze through statutory interpretation, comparing articles to other federal statutes, and
reviewing legislative history.>* The second question is “whether the offense charged is composed
of a residuum of elements of a specific offense.*

A. The plain language of Article 117a shows Congress’ intent to cover the entire
constitutionally available field.

The language of the UCMJ is interpreted according to the traditional rules of statutory
interpretation, which apply equally when interpreting both the statutory language itself and other
provisions within the Manual for Courts-Martial.*® Those rules provide that all questions of
statutory interpretation must begin with the text.>” In doing so, “sections of a statute should be
construed in connection with one another as ‘a harmonious whole’ manifesting ‘one general
purpose and intent.””’%® “The inquiry ceases if the statutory language is unambiguous and the
statutory scheme is coherent and consistent.”>®

i.  Article 117a broadly applies to all adult persons.

Paragraph (a)(1) of Article 117a identifies the broad swath of people protected by the

statute. The statute criminalizes the broadcasting of “an intimate visual image of another person

or a visual image of sexually explicit conduct involving a person.”®® Although the statute does

%3 Anderson, 68 M.J. at 386-87 (emphasis added).

* |Id. (citing Taylor, 12 C.M.A. at 45-47).

%5 McGuinness, 35 M.J. at 151-52 (quoting Wright, 5 M.J. at 110-11); see also Avery, 79 M.J. at
366.

%6 United States v. Hiser, 82 M.J. 60, 64 (C.A.A.F. 2022); see United States v. Murphy, 74 M.J.
302, 305 (C.A.AF. 2015).

5" Republic of Sudan v. Harrison, 139 S. Ct. 1048, 1056 (2019).

%8 United States v. Quick, 74 M.J. 517, 520 (N-M. Ct. Crim. App. 2014) (quoting Norman J.
Singer, Statutes and Statutory Construction § 46:05 (6th ed. 2014)).

% United States v. McPherson, 73 M.J. 393, 395 (C.A.A.F. 2014) (internal quotation marks
omitted) (quoting Barnhart v. Sigmon Coal Co., Inc., 534 U.S. 438, 450 (2002)).

010 U.S.C. § 917a(a)(1) (emphasis added).
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not define the term, the plain reading of the word “person” means any individual. Indeed, “[i]n
determining the meaning of any Act of Congress, unless the context indicates otherwise . . . the
words “person” and “whoever” include . . . individuals.”®* The Oxford English Dictionary
provides several definitions for “person,” almost all of which relate to actual

individuals.®? Black’s Law Dictionary similarly defines “person” as “[i]n general usage, a human
being.”%

None of the language in Article 117a indicates that Congress intended to deviate from
this meaning of “person,” which Congress used throughout the statute: “intimate visual image of
another person”;® “the person depicted in the intimate visual image”;% and “depicted person.”%
Indeed, the statute contains no language requiring the victim to be on active-duty or a veteran.
Rather, all that is required under Article 117a(a)(1) is the victim be “at least 18 years of age,”
“identifiable from the . . . visual image,” and “does not explicitly consent to the broadcast or
distribution of the intimate visual image.”®’

Nonetheless, this Court recently held in United States v. Grijalva that:

“Notwithstanding the First Amendment impetus for the addition [of the military

connection element], we see this addition as also strengthening the argument that

Congress did not intend to cover civilian victims or preempt use of Article 134 for
such victims [emphasis added.].”®®

f11uUsS.C.81.

62 See Person, The Compact Oxford English Dictionary, (2nd ed. 1991) (defining “person” as
“an individual human being; a man, woman, or child,” “a man or woman of distinction or
importance,” “a self-conscious or rational being,” “a human being (natural person) or body
corporate or corporation (artificial person), having rights and duties recognized by the law,” and
“the living body of a human being”).

83 Person, Black’s Law Dictionary, (6th ed. 1990).

6410 U.S.C. § 917a(a)(1) (2018).

% d.

% 1d.; 10 U.S.C. § 917a(a)(3)(b).

®" Hiser, 82 M.J. at 66.

88 United States v. Grijalva, 83 M.J. 669, 673 (C.G. Ct. Crim. App. 2023), review granted in
part, No. 23-0215/CG, 2023 WL 7529401 (C.A.A.F. Oct. 3, 2023), and review denied, No. 23-
0215/CG, 2024 WL 645349 (C.A.A.F. Jan. 22, 2024).
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The Court further stated,

“The language of Article 117a, along with the full context of its legislative history,

persuades us that Congress intended it to enhance the military’s ability to prosecute

those who wrongfully broadcast intimate images of fellow servicemembers and

others with a military nexus, not cover a class of offenses in a complete way so as

to preclude prosecution under Article 134 when there is no such nexus [emphasis

added.]”®°
Like Grijalva, the present case presents with a civilian victim alleging conduct that was
ultimately charged under Article 134 vice Article 117a, without the military connection element.

After obtaining a favorable ruling from this Court, the Government in Grijalva
abandoned its victim-centric argument at CAAF (ignoring principles of judicial estoppel).’™
Instead, the Government argued that “Congress not intending for the statute to cover civilian
victims does not mean that when there is a civilian victim and a direct and palpable military
nexus exists that Article 117a, UCMJ, cannot be used to prosecute a servicemember.”’* In other
words, the Government would have the court look to congressional intent, except when
inconvenient to the Government’s position.

In Grijalva, the Government further argued to CAAF that “[Article 117a] was not,
however, meant to handicap military commanders from prosecuting the same misconduct [under
Article 134] when a servicemember commits it in a completely civilian setting with no military
nexus.” > Congressional intent was to cover as broad a field as possible, but not at the expense of

First Amendment rights. As such, based on Wilcox and DOJ guidance, Congress provided

commanders with Article 117a, a tool to cover the available field.

9 1d.

0 Appellee’s Brief, U.S. v. Grijalva, USCA Dkt. No. 23-0215CG,
https://www.armfor.uscourts.gov/briefs/2023Term/Grijalva230215AppelleeBrief.pdf.
d.

214,

14



Moreover, Congress has demonstrated through its passage of other federal statutes that it
knows how to explicitly restrict offenses to protect only military victims.”® Article 117a does not
contain such restrictive language. Congress could have legislated with such particularity if it had
wanted to for this offense, but it declined to do so.

Section (a)(1) of Article 117a sets the only criteria for victims: they must be “at least 18
years of age,” be “identifiable from the . . . visual image,” and not “explicitly consent to the
broadcast or distribution of the intimate visual image.”’* The CAAF has clarified that Article
117a “requires that the person depicted in an image be [simply] ‘identifiable” without further
qualification,” " suggesting a broad application of Article 117a, which is what Congress intended
when it chose these limited criteria in the first place.

In United States v. Jones, the Air Force Court of Criminal Appeals upheld a conviction
for Article 117a, wherein a servicemember shared intimate images of his civilian spouse. "®
Despite the victim’s civilian status, the court established that the appellant’s conduct was
sufficiently linked to a military environment because of the intentional transmission to another
military member.”’

If anything, the military nexus element shows Congress’ intent for Article 117a to apply
to a broad range of conduct that has nothing to do with the military status of the victim. In United

States v. Hiser, the CAAF emphasized that a military connection in an Article 117a prosecution

3 See Articles 89-91, UCMJ (10 U.S.C. § 889 - 891); cf. United States v. Biggs, 22 C.M.A. 16,
18 (1972) (concluding there was sufficient evidence “to support the court’s determination that, at
the time of the offenses . . . the accused knew the military identity” of his victims (emphasis
added)).

10 U.S.C. 8§ 917a(a)(1).

> United States v. Hiser, 82 M.J. 60, 66 (C.A.A.F. 2022) (emphasis added).

6 United States v. Jones, No. ACM 40226, 2023 WL 3720848, *5 (A.F. Ct. Crim. App. May 30,
2023).

d.
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“may be established if the broadcasted images actually do reach a service member,”’8 without
necessitating that the “person depicted in the image” (the victim) be a service member. In other
words, the focus of the military nexus requirement is on the offending conduct, not the victim’s
status as a member of the military. This reading of Article 117a accords with the holding in
Jones and with the DOJ’s concerns that the statute would be overbroad and thus subject to
constitutional challenge absent the military nexus language.

Additionally, Article 117a explicitly excludes individuals under the age of 18, indicating
Congress’ intent to focus on adult victims, not minors. Sexual offenses against children have
been universally and historically treated as a separate class of offenses with their own conviction
and sentencing regimes.”® Indeed, the UCMJ already addresses the distribution of sexual imagery
involving minors, which shows that this area was not within the “field” Congress intended to
address through Article 117a.8° The explicit exclusion of minors in Article 117a reflects
Congress’ understanding that the legal protections for minors were adequately established by
existing legislation.

ii.  Article 117afilled the gap of what Article 120c did not criminalize.

“Congress does not create new articles that achieve the same end or prohibit the same
conduct as do existing articles.”® As such, Article 117a criminalizes different conduct than
Article 120c. While paragraph (a)(3) of Article 120c refers to “broadcast or distribution,” it is
only referring to images created without consent. Article 117a, on the other hand, focuses on the

harm (physical, emotional, financial, professional) that the nonconsensual broadcast or

8 Hiser, 82 M.J. at 66.

9 See, e.g., Article 119b (Child endangerment), Article 120b (rape and sexual assault of a child),
and Avrticle 134 (Child pornography), UCMJ, Manual for Courts-Martial (2024 ed.).

80 See, Article 134 (Child pornography), UCMJ, Manual for Courts-Martial (2024 ed.).

81 United States v. Page, 80 M.J. 760, 765 (N-M. Ct. Crim. App. 2021).
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distribution of an intimate image may cause a victim (who may well have consented to the
making of the image at the time it was recorded). When Congress created 117a, it did so to close
the legal gap revealed by the Marines United scandal: that nonconsensual broadcast of
consensually obtained images was not a crime. With the addition of Article 117a, Congress acted
to close this gap, criminalizing the entire field of not only the nonconsensual making of intimate
visual images, but the nonconsensual broadcast and distribution of intimate images, too.

B. Legislative history shows Congress’ intent to occupy the entire field. It also shows that

Congress added the military nexus element to address overbreadth concerns, not to limit
the scope of the field covered by 117a.

The legislative history of Article 117a demonstrates that Congress intended Article 117a
to cover a broad range of conduct, extending its protections to anyone (military or civilian)
depicted in an intimate image that is broadcasted or distributed to others without their consent.
Representative Jackie Speier’s comments on the PRIVATE Act, which created Article 1173,
underscores this position:

I also want to note that the passage of the PRIVATE Act does not apply to the

civilian people in our country. Although 34 States have passed laws to address

nonconsensual pornography, their approaches vary widely, and some are very
flawed. That is why a Federal law is needed to provide a single, clear articulation

of the elements of this crime to ensure that Americans in every part of the country—

civilian and military—are protected if they are subjected to this heinous abuse.®?
This language indicates that while the PRIVATE Act cannot generally be used to prosecute

civilians (unless they are subject to the UCMJ), it was certainly intended to protect them,

indicating that Congress envisioned a broad application of the statute.®

82163 Cong. Rec. H4477-80 (daily ed. May 23, 2017) at 4479 (statement of Rep. Speier)
(emphasis added).

8 1d.; see Ryan Browne, First Marine tied to ‘Marines United” Facebook group court-martialed,
CNN PouiTics (July 10, 2017) https://www.cnn.com/2017/07/10/politics/marines-united-
facebook-group-court-martial/index.html (*The Naval Criminal Investigative Service scanned
‘nearly 131,000 images across 168 social media sites” and was reviewing information relating to
‘89 persons of interest as a result of incidents related to the nonconsensual sharing of explicit
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Regarding the fourth element (“military nexus”), the legislative history shows that the
only reason Congress included it was to preserve the statute’s constitutional integrity against the
threat of an overbreadth challenge. In short, Congress added the element to address the DOJ’s
concerns about potential statutory overreach under the First Amendment. While doing so,
Congress never strayed from its original intent for comprehensive coverage of this conduct by
those subject to the UCMJ.

In its letter to Congress, the DOJ articulated its First Amendment concerns with Article
117a as then drafted. In that letter, the DOJ recommended that the conduct prohibited by Article
117a have a “reasonably direct and palpable connection” to the “military mission or the military
environment.”® This language was pulled verbatim from United States v. Wilcox, a First
Amendment CAAF case.%

In the letter, the DOJ expressed its fear that Article 117a would not survive a First
Amendment facial challenge. As the Supreme Court has stated,

The First Amendment doctrine of overbreadth is an exception to our normal rule

regarding the standards for facial challenges. The showing that a law punishes a

substantial amount of protected free speech, judged in relation to the statute’s

plainly legitimate sweep, suffices to invalidate all enforcement of that law, until

and unless a limiting construction or partial invalidation so narrows it as to remove

the seeming threat or deterrence to constitutionally protected expression.8®
The DOJ was concerned that, without additional language, any defendant could facially

challenge Article 117a on overbreadth grounds. If that happened, the entirety of Article 117a

would be ruled unconstitutional.

photos and other online misconduct.” Of those 89 people, 22 are civilians and 67 are active duty
or reserve Marines.”) (emphasis added).

8 |etter from the Office of the Assistant Attorney General, at 11 (Nov. 8, 2017),
https://www.justice.gov/ola/page/file/1010611/download.

8 Wilcox, 66 M.J. at 449.

8 Virginia v. Hicks, 539 U.S. 113, 118-19 (2003) (citations and internal quotation marks
omitted) (emphasis in original).
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In response to these concerns, Congress incorporated a military-connection element into
Acrticle 117a, using the exact language recommended by the DOJ that the conduct have a
“reasonably direct and palpable connection to a military mission or military environment.”
Again, this language was taken directly from Wilcox. Thus, the purpose behind including this
element was to address potential constitutional challenges to the statute based on First
Amendment overbreadth. To the extent this element limits the field of Article 117a’s protections,
that field is still as broad as the Constitution permits. Said differently, there is no field remaining
beyond Article 117a that does not run afoul of the First Amendment (or Wilcox).

Before Article 117a was enacted, the Government could have properly charged this
conduct under Article 134 if it included the same terminal military connection element required
by Wilcox (which it did not include here). However, Congress chose to stove-pipe charges for
this conduct through Article 117a because it covered the remaining field not occupied by Article
120c, while baking-in the terminal element required by Wilcox. This would give commanders a
tailored and fool-proof accountability tool that did not previously exist before Marines United.

The contrary position—that Article 117a did not occupy the entire field since some
conduct may be service-discrediting under Article 134 yet not meet the military connection
element of 117a—ignores both Wilcox and Congress’ First Amendment concerns. The only field
that remains uncovered by Article 117a is the field that Congress and CAAF determined runs
afoul of the First Amendment. In Congress’ eyes, there is no remainder that would survive a First
Amendment challenge. Congress believed that, as it demonstrated in explicitly acting on the
DOJ’s input when it incorporated Wilcox into 117a. This is direct evidence of Congressional

intent to occupy the entire available field. This Court does not need to address whether the
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conduct at issue raises First Amendment concerns because Congress already decided that it did,

and preempted the field in such a way as to avoid potential challenges.

Thus, the military nexus requirement does not narrow the field that Congress intended to

occupy beyond what the First Amendment inherently requires—Congress intended Article 117a

to cover all cases in the military in which an adult was victimized by the nonconsensual

distribution of intimate visual images.

C. Specifications 1 and 2 of Charge | are composed of a residuum of elements of Article

117a.

As summarized below, the unenumerated Article 134 specifications the Government

charged are composed of a residuum of elements of Article 117a:®’

# | Art. 117a Elements CH1, Spec 1 CH2, Spec 2 NH Criminal
(summarized) Elements Elements Statute®
1 | who knowingly and wrongfully | Knowingly & Knowingly & knowingly
broadcasts or distributes an unlawfully unlawfully disseminates or
intimate visual image of disseminate disseminate causes the
another person or a visual photos of himself | videos of himself | dissemination
image of sexually explicit engaging in engaging in of any photo or
conduct involving a person sexual activity sexual activity video of him or
who: (A) is Il years old at w/[Jon the w/lllon the herself
time image taken; (B) is internet, without | internet, without | engaging in
identifiable from the image; express consent | express consent of | sexual activity
and (C) does not explicitly of [ lillAge & | I(Age & with another
consent to broadcast or identifiability not | identifiability not | person without
distribution of the image; charged) charged) the express
consent of the
other person or
persons who
appear in the
photograph or
videotape.
2 | who knows or reasonably Not charged Not charged n/a
should have known that the
intimate visual image or visual

87 Article 117a, UCMJ (Manual for Courts-Martial, 2019 ed.); Charge Sheet.

8 N.H. Rev. Stat. Ann. § 644:9 (2024).
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image of sexually explicit
conduct was made under
circumstances in which the
person depicted in the intimate
visual image or visual image of
sexually explicit conduct
retained a reasonable
expectation of privacy
regarding any broadcast or
distribution;

who knows or reasonably
should have known that the
broadcast or distribution of the
intimate visual image or visual
image of sexually explicit
conduct is likely: (A) to cause
harm, harassment, intimidation,
emotional distress, or financial
loss; or (B) to harm
substantially the depicted
person’s health, safety,
business, calling, career,
financial condition, reputation,
or personal relationships; and

Not charged

Not charged

n/a

whose conduct, under the
circumstances, had a
reasonably direct and palpable
connection to a military
mission or military
environment.

Not charged,
swapped with
134’s service-
discrediting
element,
referenced NH
statute.

Not charged,;
swapped with
134’s service-
discrediting
element,
referenced NH
statute.

n/a

The reason the Government charged Appellant under the unenumerated Article 134

21

specifications—other than to impermissibly lessen its burden of proof under Article 117a—is
unclear. Trial defense counsel filed motions to dismiss Specifications 1 and 2 of Charge I,
asserting the specifications failed to state an offense under the Assimilative Crimes Act, and for

preemption by Article 117a.% In response, the Government stated the specifications were

8 AE-XVI (Def. Mot. to Dismiss — Preemption); AE-26 (Def. Mot. To Dismiss for Failure to
state an Offense).




charged as Article 134, clause 2 offenses,® despite references to New Hampshire statutes in the
specifications.

While the Government’s failure to charge the second and third elements of Article 117a
could perhaps be attributed to an initial failed effort to charge the offenses as an assimilated
crime under clause 3 (which was later abandoned in favor of clause 2), ultimately it does not
matter whether the Government incorrectly charged the offense under clause 3 or clause 2. What
matters is that Congress preempted this field of conduct by enacting Article 117a. Any
imprecision or other failure by the Government to charge correctly should not be held against
Appellant in this preemption analysis. Ignoring the Government’s admitted surplusage,®* the
remaining charged elements consist of a residuum of the elements found in Article 117a.

In relying on Clause 2 of Article 134, the Government may have thought it lacked
evidence that Appellant’s conduct had a reasonably direct and palpable connection to a military
mission or military environment. Without that evidence, the Government could not charge
Appellant’s conduct as a crime under Article 117a and thus sought to cure that evidentiary
problem by simply replacing Article 117a’s final element with the service discrediting terminal
element under Article 134, Clause 2.

But that is exactly what the preemption doctrine prohibits—creating an unenumerated
Article 134 specification by subtracting an element from an enumerated offense that the
Government does not have the evidence to prove. Moreover, this action conflicts with the notion

that “a servicemember must have fair notice that his conduct is punishable before he can be

% AE-27 at 4 (Gov’t Opp. to Def. Mot. to Dismiss for Failure to State an Offense) (“Here, the
government chose to bring charges under clause (2) alone, and is not subject to Defense's
preferred charging scheme.”).

%1 R. at 70.
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charged under Article 134 with a service discrediting offense.”®? The remedy for this
prosecutorial overreaching is dismissal of the affected specification.®
I11.  There is a substantial basis in law and fact to question Appellant’s Guilty Plea.
Ordinarily, courts of criminal appeals will consider whether there is a “substantial basis”
in law and fact for questioning a guilty plea.®* Appellant has articulated a substantial basis to
question the court-martial’s subject-matter jurisdiction over Specifications 1 and 2 of Charge |
due to preemption. In addition to the facts that determine subject-matter jurisdiction, Appellant
asserts that Article 117a preempts the two Article 134 specifications. Inherent in that claim is an
argument that the facts do not support convictions under Article 117a because the Government
did not charge or prove all of the elements—specifically, elements two, three or four—of that
offense. Notably absent is the terminal element of Article 117a, requiring a “reasonably direct
and palpable connection” to the “military mission or the military environment,”® which was not

charged or proved here.

[Conclusion follows]

92 See United States v. Vaughan, 58 M.J. 29, 31 (C.A.A.F. 2003).

93 Kick, 7 M.J. at 85.

% United States v. Simpson, 81 M.J. 33, 36 (C.A.A.F. 2021) (citing United States v. Prater, 32
M.J. 433, 436 (C.M.A. 1991).

% Article 117a, UCMJ, Manual for Courts-Martial (2019 ed.).
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Conclusion
For the foregoing reasons, Appellant respectfully requests that this Court set aside the
findings as to Charge I, Specifications 1 and 2.

Respectfully submitted,

Digitally signed by
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TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

The United States, through undersigned counsel, submits this Answer in response to

Appellant’s Assignment of Error.
STATEMENT OF STATUTORY JURISDICTION

This Court has jurisdiction under Article 66(b)(1), Uniform Code of Military Justice
(UCMJ), 10 U.S.C. § 866(b)(1) (effective Dec. 23, 2022). Appellant was provided notice of his
right to appeal on 27 September 2023 and filed his notice of appeal on 18 October 2023.

STATEMENT OF THE CASE

A military judge alone special court-martial convicted Appellant, consistent with his
pleas, of violating two specifications of Article 134, UCMJ, 10 U.S.C. § 934. (Statement of
Trial Results (STR) at 1.) Pursuant to the plea agreement, the Article 107, UCMJ, 10 U.S.C. §
907 charge was withdrawn and dismissed. (STR at2.) On 7 June 2023, the military judge
awarded no punishment in accordance with the plea agreement. (STR at 1; App. Ex. 34 at 6.)
The convening authority approved the findings and sentence. (Post-Trial Action at 6.)

STATEMENT OF FACTS

a. Appellant’s misconduct and court-martial.

In 2019 while in college, Appellant and [Jjjjjj started a romantic relationship. (R. at 201.)
In 2020, after Appellant joined the Coast Guard, he posted around 30 images of himself with -
engaging in sexual intercourse on the website Reddit without her consent. (R. at 203-05, 207-
09.) These images were viewable by others on the internet. (R. at 203-04.) Appellant also
posted two videos of himself with -engaging in sexual intercourse on the website
Pornhub.com without her consent. (R. at 215-18.) These videos could be viewed by anyone on

the internet. (R. at 217.) Appellant at the time of posting the images and videos was in New



Hampshire. (R. at 207, 219.) Appellant was charged with two specifications of Article 134,

UCMJ, which state:
Specification 1: In that SN Matthew Keaty, U.S. Coast Guard, at or near
Portsmouth, New Hampshire, did, on one or more occasions, from on or about June
2020 to on or about November 2020, knowingly and unlawfully disseminate
photographs of himself engaging in sexual activity with -on the Internet without
the express consent of [Jj to disseminate such photographs, in violation of Title
LXII, Chapter 644, Section 9, of the New Hampshire Revised Statutes, and that
such conduct was of a nature to bring discredit upon the armed forces.
Specification 2: In that SN Matthew Keaty, U.S. Coast Guard, at or near Portsmouth,
New Hampshire, did, on or about March through July 2020, knowingly and
unlawfully disseminate videos of himself engaging in sexual activity with [Jjij on
the Internet without the express consent of ] to disseminate such videos, in
violation of Title LXII, Chapter 644, Section 9, of the New Hampshire Revised

Statutes, and that such conduct was of a nature to bring discredit upon the armed
forces.

(Charge Sheet at 1.)

After pleading guilty to both specifications of Charge I, Appellant admitted he believed
posting images of -Without her express consent was service discrediting. (R. at 190, 206,
208.) Additionally, when questioned by the military judge, Appellant admitted that posting the
videos without express consent is service discrediting and “would strongly diminish the public’s
respect for the Coast Guard.” (R. at 219-20.)

Defense counsel filed a motion to dismiss alleging that Specifications 1 and 2 of Charge |
were preempted by Article 117a, UCMJ, 10 U.S.C. 8§ 917a. (App. Ex. XVI.) The Government
opposed the motion, and the military judge ultimately denied it. (App. EX. XVIII; App. Ex. XX.)

b. The Marines United scandal and Article 117a’s enactment.

In March of 2017, the Marines United scandal became public news. Andrea Januta, How
The Marines United Investigation and Scandal Unfolded, The War Horse (July 11, 2017),

https://thewarhorse.org/how-the-marines-united-investigation-and-scandal-unfolded/. Marines



United was a “males-only and invite-only Facebook group with 30,000 members” which
included active-duty military members. Id. One member in the group shared explicit images of
servicewomen without their consent which led to other members sharing additional images. Id.
The shared information also included personal information identifying the servicewomen in the
images. Alicia Ferguson, From Veteran to Victim: An in-Depth Analysis of the Military's New
Revenge Porn Statute, 46 U. Dayton L. Rev. 79, 83 (2020). The shared images were reported to
the Marine Corps. Id. at 82.

Under the UCMJ, it was difficult to hold the servicemembers who participated in
distributing the explicit images accountable, particularly under Article 120c, UCMJ, 10 U.S.C. 8§
920c, which does not account for nonconsensual photograph sharing when the photograph was
originally received or taken with consent. Ferguson, supra, at 85; 163 Cong. Rec. H4478 (daily
ed. May 23, 2017) (statement of Rep. Speier) (“Right now, the reprehensible acts of
nonconsensually distributed and consensually obtained photographs is not clearly defined as
illegal under the [UCMJ].”). Accordingly, Congress crafted an additional tool to facilitate
prosecution of this conduct by enacting Article 117a, UCMJ.

The first iteration of Article 117a, UCMJ, was proposed as H.R. 2052, Protecting the
Rights of IndiViduals Against Technological Exploitation Act (PRIVATE Act). H.R. 2052, 115th
Cong. (2017). During the first House debate, the majority of the eight speakers mentioned
servicewomen as the victims the new legislation sought to protect. See 63 Cong. Rec. H3052-58
(daily ed. May 2, 2017). The House passed H.R. 2052 on 24 May 2017. The Senate did not pass
separate legislation but later included it in Section 533 of the National Defense Authorization Act

(NDAA) for Fiscal Year 2018. See S. 1296, 115th Cong. (2017).



Prior to the enactment of the NDAA, the Department of Justice (DOJ) suggested
Congress add the final element of Article 117a, UCMJ, requiring the conduct have a “reasonably
direct and palpable connection” to “the military mission or military environment.” Letter from
_Assistant Att’y Gen., U.S. Dep’t of Just., Office of Legis. Aff., to Sen. John
McCain, Chairman, U.S. Senate Comm. on the Armed Servs., and Rep. Mac Thornberry,
Chairman, U.S. House of Representatives Comm. on the Armed Servs. 10 (Nov. 8, 2017)
[hereinafter DOJ Letter]. The DOJ provided this suggestion to avoid First Amendment concerns.
Id. Congress included DOJ’s recommendation in Article 117a(a)(4), UCMJ, which requires that
the accused’s “conduct, under the circumstances, [have] a reasonably direct and palpable
connection to a military mission or military environment.”

ARGUMENT
ARTICLE 117a, UCMJ, DOES NOT PREEMPT THE UNENUMERATED
ARTICLE 134, UCMJ, OFFENSES CHARGED IN SPECIFICATION 1 AND 2 OF

CHARGE I.

A. The standard of review is de novo.

“Whether an offense is preempted depends on statutory interpretation, which is a question
of law” this Court reviews de novo. United States v. Wheeler, 77 M.J. 289, 291 (C.A.A.F. 2018)
(citing United States v. Cooley, 75 M.J. 247, 257 (C.A.A.F. 2016)).
B. Charge I, Specifications 1 and 2 are not preempted as Article 117a’s plain language and
legislative history does not explicitly or implicitly show Congress intended to cover the

offense of wrongful broadcast or distribution of intimate visual images in a complete way
and the specifications are not a residuum of elements of Article 117a, UCMJ.

“The preemption doctrine prohibits application of Article 134 to conduct covered by
Articles 80 through 132.” Manual for Courts-Martial, United States (2024 ed.) [MCM], pt. IV,

para. 91.c.(5)(a) at IV-143. This doctrine “is designed to prevent the government from



eliminating elements from congressionally established offenses under the UCMJ, in order to ease
their evidentiary burden at trial.” Wheeler, 77 M.J. at 293 (citations omitted).

The preemption doctrine is not triggered “simply because the offense charged under
Article 134, UCMJ, embraces all but one element of an offense under another article.” United
States v. Kick, 7 M.J. 82, 85 (C.M.A. 1979) (citation omitted). It also “must be shown that
Congress intended the other punitive article to cover a class of offenses in a complete way.” Id.
If the following two questions are answered in the affirmative, then preemption applies:

The primary question is whether Congress intended to limit prosecution for

wrongful conduct within a particular area or field to offenses defined in specific

articles of the Code; the secondary question is whether the offense charged is

composed of a residuum of elements of a specific offense and asserted to be a

violation of either Articles 133 or 134.

United States v. McGuinness, 35 M.J. 149, 152 (C.M.A. 1992) (quoting United States v. Wright,
5M.J. 106, 110-11 (C.M.A. 1978)).

This Court, however, has “required Congress to indicate through direct legislative
language or express legislative history that particular actions or facts are limited to the express
language of an enumerated article, and may not be charged under Article 134, UCMJ.” United
States v. Anderson, 68 M.J. 378, 387 (C.A.A.F. 2010) (citations omitted). Congress occupies the
field if it “intended for one punitive article of the Code to cover the type of conduct concerned in
a comprehensive . . . way.” McGuinness, 35 M.J. at 151 (quoting United States v. Maze, 45

C.M.R. 34, 36 (1972)).

1. The plain language of Article 117a, UCMJ, does not cover the entire field of wrongful
broadcast or distribution of intimate visual images.

When determining the scope of a statute, courts “look first to its language.” United
States v. Murphy, 74 M.J. 302, 305 (C.A.A.F. 2015) (citations omitted); United States v.

McPherson, 73 M.J. 393, 395 (C.A.A.F. 2014). “When statutory language is unambiguous, the



statute’s plain language will control.” United States v. Jacobsen, 77 M.J. 81, 84 (C.A.A.F. 2017)
(citation omitted); see also United States v. Andrews, 77 M.J. 393, 400 (C.A.A.F. 2018) (citations
omitted) (stating as a first step in statutory construction the court uses a plain language analysis
and applies the common and ordinary understanding of the words in the statute).

a. The military nexus element of Article 117a, UCMJ, shows the statute does not

cover the entire field as it does not cover the same misconduct when it occurs in a
solely civilian setting.

After the Department of Justice recommended the language to address First Amendment
concerns, Congress included the final element of Article 117a, UCMJ, which requires the
“conduct, under the circumstances, [to have] a reasonably direct and palpable connection to a
military mission or military environment[.]” DOJ Letter, supra; see also United States v. Wilcox,
66 M.J. 442, 447 (C.A.A.F. 2008). This element demonstrates that the plain language of Article
117a, UCMJ, is focused on protecting the military mission and environment and does not apply
in instances where there is no direct or palpable connection to the military. See United States v.
Grijalva, 83 M.J. 669, 673 (C.G. Ct. Crim. App. 2023) (“Notwithstanding the First Amendment
impetus for the addition, we see this addition as also strengthening the argument that Congress
did not intend to cover civilian victims or preempt use of Article 134 for such victims.”)

Appellant cites to United States v. Jones and United States v. Hiser? to argue that “the
military nexus element shows Congress’ intent for Article 117a to apply to a broad range of

conduct that has nothing to do with the military status of the victim.” 2 (Appellant’s Br. at 15.)

1 In Jones, the appellant sent intimate photos of his then wife without her consent to another
female military member, [JJJl] United States v. Jones, No. ACM 40226, 2023 WL 3720848, at
*1-2 (A.F. Ct. Crim. App. May 30, 2023), review denied, 83 M.J. 478 (C.A.A.F. 2023). In
Hiser, the appellant plead guilty to violating Article 117a, UCMJ, for uploading sexually explicit
videos of him and his then wife without her permission to the website Pornhub. United States v.
Hiser, 82 M.J. 60, 62-63 (C.A.A.F. 2022). His wife was also in the military. Id.

2 The victim’s status in the context of an Article 117a, UCMJ, charge is relevant to whether there
is a military nexus. For a factfinder to examine the conduct’s connection to the military,



Unlike Jones and Hiser, however, the misconduct here did not sufficiently contain a military
nexus as the victim was a civilian and the associated misconduct occurred in a civilian setting on
the internet which did not reach into the military environment.

In Jones, the victim was a military spouse and - was known by the appellant to be a
military member. Jones, 2023 WL 3720848, at *1-2, 5. The reason the appellant sent the
images was to facilitate a sexual liaison between the victim, himself, and - Id. at *5. In
Hiser, the victim was in the military, she found the explicit videos online, and the appellant
attested that other members in the command could view the videos and think that it degrades the
military and that it caused a negative impact on the military community. Hiser, 82 M.J. at 66—
67. The appellant uploaded the explicit videos online where any member in the appellant’s and
victim’s command could view and identify the victim and himself based on a combination of the
visual images in the videos and the information displayed with the videos. Id. at 65.

In this case, the victim was a civilian and the images and videos were posted on the
internet. Appellant’s dissemination of the photographs and videos were not connected to a
military mission or environment. Individuals that interacted with the photograph could not know
Appellant was an active-duty military member or that he disseminated the photographs or videos
without the victim’s consent. Unlike Hiser and Jones, the misconduct here occurred against a
civilian victim with no ties to the military other than knowing Appellant and occurred in a solely
civilian setting with no impact on a military mission or environment.

The plain language of Article 117a, UCMJ, does not cover analogous misconduct when
the misconduct occurs in a civilian setting against civilian victims with no military nexus. This

is precisely what occurred in this case. Appellant’s misconduct fell into an existing gap between

particularly its impact on a military mission or environment, while ignoring the status of the
victim especially if it were a servicemember victim, would be illogical.



Articles 120c, UCMJ, and 117a, UCMJ. As such, the Government properly charged Appellant
with violating Article 134, UCMJ, given that his conduct discredited the Coast Guard in the eyes
of civilians.® (See R. at 206, 208, 219-20.)

b. Article 117a, UCMJ, does not apply to minors under the age of eighteen which
further supports that the statute does not cover this class of offense in a complete

way.

The protection under Article 117a, UCMJ, explicitly does not apply to someone under the
age of eighteen. This excludes a vulnerable class of victims of this type of offense. By not
protecting minors under the age of eighteen, Article 117a, UCMJ, leaves a gap as Article 134
(Child Pornography), UCMJ, does not cover all instances of wrongfully distributing intimate
visual images of children based on the definition of child pornography. Child pornography
under Article 134 means “material that contains either an obscene visual depiction of a minor
engaging in sexually explicit conduct or a visual depiction of an actual minor engaging in
sexually explicit conduct.” MCM, pt. IV, para. 95.c.(4) at 1\V-147. With the definition of child
pornography, there could be cases where a servicemember distributes a photograph of a topless
seventeen-year-old female which does not display sexually explicit conduct, but the military
would not be able to prosecute the misconduct as Article 117a, UCMJ, precludes minors under
the age of eighteen. See United States v. Gilbert, No. ARMY 20190766, 2020 WL 4458493, at
*3 (Army Ct. Crim. App. July 31, 2020) (stating “not every picture of a nude underage person

constitutes child pornography”)

3 Additionally, the inclusion of the “service discrediting” element in Charge I, Specifications 1
and 2 protects against a constitutional overbreadth challenge while also encompassing
Appellant’s misconduct, which did not violate Article 117a, UCMJ, but still served to violate
Article 134, UCMJ. See Parker v. Levy, 417 U.S. 733, 757-58 (1974) (rejecting the contention
that Article 134 is facially invalid because of overbreadth).



Certainly, Congress did not intend to prohibit military commanders from charging
perpetrators under Article 134, UCMJ, of the same misconduct solely because the victim is under
the age of eighteen. Accordingly, it reasonably cannot be inferred that by promulgating Article
117a, UCMJ, Congress intended to fully occupy the field for an offense which has infinite reach
through the internet. Instead, Congress intended to occupy a portion of the field to provide
military commanders a specific tool to ensure the wrongful broadcast or distribution of intimate
visual images which occurred in the Marines United scandal is prohibited. See 163 Cong. Rec.
H4478 (daily ed. May 23, 2017) (statement of Rep. Kuster) (*“I am proud to support H.R. 2052,
the PRIVATE Act, which will update the Uniform Code of Military Justice to ensure that the
type of explicit image sharing we saw in the Marines United scandal is expressly prohibited.”).

c. Article 117a, UCMJ, does not fully cover the constitutionally permissible field of
wrongful distribution of intimate visual images without consent.

The First Amendment protects freedom of speech. U.S. Const. amend. I. The Supreme
Court “has long recognized that not all speech is of equal First Amendment importance.”
Hustler Mag., Inc. v. Falwell, 485 U.S. 46, 56 (1988). “[W]here matters of purely private
significance are at issue, First Amendment protections are often less rigorous.” Snyder v. Phelps,
562 U.S. 443, 452 (2011) (citations omitted); see also People v. Austin, 155 N.E.3d 439, 461 (lll.
2019) (“[W]e observe that the United States Supreme Court has never declared unconstitutional
a restriction of speech on purely private matters that protected an individual who is not a public
figure for an invasion of privacy.”). Additionally, the Supreme Court has stated that although
servicemembers are not excluded from First Amendment protection,

the different character of the military community and of the military mission

requires a different application of those protections. The fundamental necessity for

obedience, and the consequent necessity for imposition of discipline, may render

permissible within the military that which would be constitutionally impermissible
outside it.



Parker, 417 U.S. at 758; see also United States v. Rapert, 75 M.J. 164, 172 (C.A.A.F. 2016).

The nonconsensual sharing of explicit images has become a widespread problem. To
combat this, forty-eight states have enacted similar laws to Article 117a, UCMJ, which prohibit
the nonconsensual distribution of intimate visual images. See Katherine G. Foley, “But, | Didn't
Mean to Hurt You™: Why the First Amendment Does Not Require Intent-to-Harm Provisions in
Criminal *“Revenge Porn” Laws, 62 B.C. L. Rev. 1365, 1368 (2021). These state laws do not
contain a similar military nexus element yet have been upheld by the state’s highest court. See
State v. Katz, 179 N.E.3d 431, 439 (Ind. 2022) (holding the Indiana statute banning
nonconsensual distribution of an intimate image did not violate the First Amendment free speech
clause); State v. Casillas, 952 N.W.2d 629, 634 (Minn. 2020) (holding the Minnesota statute
criminalizing the nonconsensual dissemination of private sexual images does not violate the First
Amendment); Austin, 155 N.E.3d at 448 (finding the Illinois statute criminalizing the
nonconsensual dissemination of private sexual images does not unconstitutionally restrict the
rights of free speech or due process); State v. VanBuren, 214 A.3d 791, 795 (Vt. 2019) (holding
that the Vermont statute prohibiting the disclosure of nonconsensual pornography is
constitutional). The Supreme Court has yet to hear a case regarding the constitutional validity of
these types of statutes. Foley, supra, at 1392.

Appellant argues that based on United States v. Wilcox, “there is no field remaining
beyond Article 117a that does not run afoul of the First Amendment (or Wilcox).” (Appellant’s
Br. at 19.) In Wilcox, the accused was charged with wrongfully advocating anti-government and
disloyal sentiments and advocating racial intolerance on the Internet. Wilcox, 66 M.J. at 443-45.
CAAF examined whether the charged offense was legally sufficient considering the First

Amendment. Id. at 446. CAAF held no evidence established the second element of the Article
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134, UCMJ, offense. Id. at 451-52. The “substantive messages conveyed therein, while
distasteful, constitute Appellant’s ideas on issues of social and political concern, which has been
recognized as ‘the core of what the First Amendment is designed to protect.”” Id. at 447.
Additionally, CAAF found that “a direct and palpable connection between speech and the
military mission or military environment is also required for an Article 134, UCMJ, offense
charged under a service discrediting theory.” Id. at 448-49.

The conduct in Wilcox is dissimilar to the misconduct Article 117a, UCMJ, criminalizes.
Wilcox examined traditional speech, i.e. spoken and written word, and should not apply when the
“speech” at issue is expression in the form of nonconsensual distribution of intimate images.*
CAAF in Wilcox was concerned with servicemember’s opinions, ideas, and speech being held to
a subjective standard of what some member or members of the public would find offensive. Id.
at 449. The nonconsensual sharing of intimate visual images, however, is not traditional speech
and similar conduct to Article 117a, UCMJ, is something Congress could criminalize in the
military regardless of whether there is a military nexus in light of the almost nonexistent public
value of the speech and the substantial harm it causes victims. See VanBuren, 214 A.3d at 800
(finding the state interest to be compelling in light of the Supreme Court’s “recognition of the
relatively low constitutional significance of speech relating to purely private matters, evidence of
potentially severe harm to individuals arising from nonconsensual publication of intimate

depictions of them, and a litany of analogous restrictions on speech that are generally viewed as

4 At least one military court has recognized this distinction. See United States v. Adair, No.
ARMY 20100933, 2013 WL 4647553, at *6 (Army Ct. Crim. App. Aug. 28, 2013) (“We need
not decide whether Wilcox’s “direct and palpable’ requirement is limited to the facts of that case,
that is, to traditional speech in the form of the spoken or written word, or whether it’s
requirements reach all potentially protected speech to include images portraying virtual child
pornography.”).
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uncontroversial and fully consistent with the First Amendment”); Casillas, 952 N.W.2d at 642
(“Victims suffer from post-traumatic stress disorder, anxiety, depression, despair, loneliness,
alcoholism, drug abuse, and significant losses in self-esteem, confidence, and trust.”); Major
Joshua B. Fix, The Revenge of Preemption How to Correct Unintended Consequences of the
Military’s “Revenge Porn’ Statute, 2021-3 Army Law. 52, 57 (2021) (“The substantial
government interests that Article 117a furthers include the protection of individual privacy
interests and prevention of the individual and societal harms that result from [wrongful
distribution of intimate images].”). The Government including the military has a substantial
interest in prohibiting the nonconsensual distribution of intimate visual images even when it
occurs solely in a civilian setting against a civilian victim.

Accordingly, Article 117a, UCMJ, does not fully cover the constitutionally permissible
field of criminalizing the nonconsensual distribution of intimate visual images.

2. Article 117a’s legislative history shows that Congress enacted the statute in response to
the Marines United scandal to provide military commanders with an additional tool to
ensure servicemembers are protected in similar circumstances. It does not occupy the

field of wrongful broadcast or distribution of intimate visual images especially when the
misconduct occurs in a solely civilian setting.

There is no direct legislative language that shows Congress limited the prosecution for all
wrongful broadcast and distribution of intimate visual images to Article 117a, UCMJ. See
United States v. Avery, 79 M.J. 363, 369 (C.A.A.F. 2020) (finding that no direct legislative
language or express legislative history compelled “the conclusion that Congress intended to
wholly subsume the field of indecent language communicated to children within Article 120b(c),
UCMJ” and therefore it was not shown that Congress intended to limit prosecution to that
provision). The Congressional Record on the PRIVATE Act, however, demonstrates Congress

enacted Article 117a, UCMJ, to protect servicemembers from similar conduct that occurred in
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the Marines United scandal and provide military commanders an additional tool to combat this
behavior. Specifically, “The PRIVATE Act . . . would amend the [UCMJ] to ensure that the type
of explicit sharing that was seen in the Marines United scandal is expressly prohibited.” 163
Cong. Rec. H3054 (daily ed. May 2, 2017) (statement of Rep. Kuster). For the first House
debate on 2 May 2017, Representative Frankel opened the debate by discussing the Marines
United Facebook page stating that “male [M]arines posted nude or intimate photos of female
servicemembers and veterans without their consent.” 163 Cong. Rec. H3052 (daily ed. May 2,
2017). Various representatives described the misconduct as unacceptable, shocking, disturbing,
degrading, etc. 163 Cong. Rec. H3054, 3056, 3058 (daily ed. May 2, 2017).

During the debate, Congress was particularly focused on the victims of the Marines
United scandal supporting the enactment of a new law “to protect victims of nonconsensual
sharing of intimate media in the Armed Forces and to hold those who engage in this dishonorable
practice accountable under the military law.” 163 Cong. Rec. H3056 (daily ed. May 2, 2017).
Representative Bacon reasoned that “Congress has an obligation to act and to remove any doubt
that those who traffic in intimate pictures of their teammates and wrongfully share them not only
violate the bonds of human decency, but are breaking the law.” Id. The proponent for this Act,
Representative McSally, acknowledged that

[t]he unearthing of this widespread problem has highlighted the difficulty in

prosecuting Active Duty military members, though, who do this, who share private,

intimate photos of their tteammates without consent. This action is harmful, and it

destroys the bonds of trust in the unit that are so critical for our warfighting

capabilities.
163 Cong. Rec. H3058 (daily ed. May 2, 2017).

On 23 May 2017, the House held their second debate on the PRIVATE Act. 163 Cong.

Rec. H4477 (daily ed. May 23, 2017). At the beginning, Representative McSally articulated that
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the notion that any servicemember would think it is acceptable to upload, view, or

comment on nude photos of their fellow servicemembers is a serious problem that

must be fixed. This bill will help hold perpetrators of these types of crimes

accountable . . .. The PRIVATE Act is designed to protect our servicemen and -

women . ...
163 Cong. Rec. H4478 (daily ed. May 23, 2017). The focus during this debate was again on the
servicewomen victims of the Marines United scandal. Specifically, Representative Speier stated,
“That is why this bill is a critical step in ensuring that our female servicemembers aren’t
distracted from protecting the country by having to also protect themselves against online
abusers and colleagues within the services.” Id. Speaking directly to “those warriors whose
honor was violated” Representative Frankel said, “We stand with you today to declare that you
were targets of behavior that we will not tolerate; and we will seek to punish those who offended
and prevent similar conduct . . . because that conduct is not only degrading to brave patriots, it
threatens the safety and security of our Nation.” 163 Cong. Rec. H4479 (daily ed. May 23,
2017).

Anticipating a gap in the PRIVATE Act, Representative Speier explicitly stated:

I also want to note that the passage of the PRIVATE Act does not apply to the

civilian people in our country. Although 34 States have passed laws to address

nonconsensual pornography, their approaches vary widely, and some are very

flawed. That is why a Federal law is needed to provide a single, clear articulation

of the elements of this crime to ensure that Americans in every part of the country—

civilian and military—are protected if they are subjected to this heinous abuse.®

163 Cong. Rec. H4478 (daily ed. May 23, 2017) (emphasis added).

® Appellant argues that “[t]his language indicates that while the PRIVATE Act cannot generally
be used to prosecute civilians (unless they are subject to the UCMJ), it was certainly intended to
protect them .. ..” (Appellant’s Br. at 17.) Representative Speier during her allotted time,
however, made clear that her focus was on the victims of this type of behavior. She was
highlighting that the PRIVATE Act does not protect civilian victims to emphasize that a federal
law is needed so that both military and civilian victims are properly protected as she articulated
at the end of her statement above.
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During both debates, the PRIVATE Act was described as an additional tool for military
commanders to utilize. Specifically, during the first debate, Representative McSally stated the
bill is “not going to solve it by itself, but it is going to give the commanders another tool.” 163
Cong. Rec. H3058 (daily ed. May 2, 2017) (emphasis added). During the second debate,
Representative McSally highlighted that “[w]hile the [UCMJ] currently contains two general
articles under which these crimes can already be prosecuted, this new provision will give
commanders an additional specific tool and send a clear message to servicemembers that this
behavior is unacceptable and is, in fact, a crime.” 163 Cong. Rec. H4478 (daily ed. May 23,
2017) (emphasis added). She also stated, “I know that you need to give commanders all the
tools they need to hold perpetrators accountable . . .. This bill gives commanders an additional
tool in order to address this culture and to hold people accountable for their abhorrent behavior.”
163 Cong. Rec. H4480 (daily ed. May 23, 2017) (emphasis added).

Representative Lee added, “I know that this legislation that gives the military leadership
additional tools to ensure that the depiction of women and others in the United States military,
against their will, on social media, will not be tolerated and will not be viewed as an honorable
act under the [UCMJ].” Id. (emphasis added). Instead of the PRIVATE Act being the only tool
military commanders could use to combat this misconduct, Congress intended for it to be an
additional tool they could utilize. Overall, the Congressional Record demonstrates Congress was
concerned with addressing the misconduct that occurred in the Marines United scandal and
ensuring that servicemembers are protected from that misconduct.

Lastly, this Court recently decided this same issue in United States v. Grijalva holding
that Article 117a’s language and legislative history, persuades the Court that “Congress intended

it to enhance the military’s ability to prosecute those who wrongfully broadcast intimate images
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of fellow servicemembers and others with a military nexus, not cover a class of offenses in a
complete way so as to preclude prosecution under Article 134 when there is no such nexus.”
Grijalva, 83 M.J. at 673. Accordingly, this Court should find that Article 117a, UCMJ, does not
preempt Specification 1 and 2 of Charge I. See United States v. Cardenas, 80 M.J. 420, 423
(C.A.AF. 2021) (citation omitted) (“Stare decisis is the doctrine of precedent, under which a
court must follow earlier judicial decisions when the same points arise again. ‘[A]dherence to
precedent is the preferred course because it promotes the evenhanded, predictable, and consistent
development of legal principles, fosters reliance on judicial decisions, and contributes to the
actual and perceived integrity of the judicial process.””).

3. Specification 1 and 2 of Charge | are not a residuum of elements of Article 117a, UCMJ.

The concern “that the government would take an extant UCMJ offense and remove a vital
element to create a diluted crime under Article 134, UCMJ—is the very impetus for the
preemption doctrine.” Avery, 79 M.J. at 367 (citing Wheeler, 77 M.J. at 293). The preemption
doctrine “is designed to prevent the government from eliminating elements from congressionally
established offenses under the UCMJ, in order to ease their evidentiary burden at trial.”

Wheeler, 77 M.J. at 293 (citations omitted). Neither specification is composed of a residuum of
elements of Article 117a, UCMJ. The below table provides a comparison of the specifications,

the New Hampshire statute, and Article 117a, UCMJ.

INTENTIONALLY LEFT BLANK
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Charge |
Specification 1

Charge |
Specification 2

New Hampshire
Revised Statutes
Annotated § 644:9
(Violation of Privacy)

Article 117a, UCMJ
(Wrongful broadcast or distribution
of intimate visual images)
(summarized)

knowingly and
unlawfully
disseminate
photographs of

knowingly and
unlawfully
disseminate
videos of

knowingly
disseminates or
causes the
dissemination of any
photograph or video
recording of

knowingly and wrongfully
distributed an intimate visual image
of another person or a visual image
of sexually explicit conduct
involving a person who: is at least 18
years of age at the time it was
created,; is identifiable; does not
explicitly consent to distribution

himself engaging
in sexual activity

himself engaging
in sexual activity

himself or herself
engaging in sexual

knows or reasonably should have
known that the intimate visual image

with -on the with - on the activity with another | was made under circumstances in

Internet Internet person which the victim retained a
reasonable expectation of privacy;

without the express | without the without the express knows or reasonably should have

consent of [ to
disseminate such
photographs, in
violation of Title
LXI1, Chapter 644,
Section 9, of the
New Hampshire
Revised Statutes,

express consent of
Il ©
disseminate such
videos, in
violation of Title
LXI1, Chapter
644, Section 9, of
the New
Hampshire
Revised Statutes,

consent of the other
Person or persons
who appear in the
photograph or
videotape

known that the distribution of the
intimate visual image is likely to
cause harm, harassment,
intimidation, emotional distress, or
financial loss; or and to harm
substantially the depicted person
with respect to that person's health,
safety, business, calling, career,
financial condition, reputation, or
personal relationships; and

and that such
conduct was of a
nature to bring
discredit upon the
armed forces.

and that such
conduct was of a
nature to bring
discredit upon the
armed forces.

conduct had a reasonably direct and
palpable connection to a military
mission or military environment.

The Government here did not lessen its evidentiary burden as both specifications required

proof of an element not contained in Article 117a, UCMJ. Specifically, that the accused himself

engaged in sexual activity with the victim in the images and videos.® Article 117a, UCMJ,

®R. at 202, 209, 215-17.
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requires that the victim be identifiable, but does not require that the accused be identifiable while
engaging in sexual activity. See United States v. Seeto, No. ACM 39247, 2018 WL 5623638, at
*8 (A.F. Ct. Crim. App. Oct. 26, 2018) (finding the indecent conduct specification was not
composed of a residuum of elements of a specific offense because it added an element not
required by any Article 120 or 128, UCMJ, offense—that the conduct was indecent); United
States v. Kowalski, 69 M.J. 705, 707 (C.G. Ct. Crim. App. 2010) (finding “the offenses as
charged are not composed of a residuum of elements of an offense under another article. On the
contrary, they have an obvious additional element: use of a means of interstate commerce”).
Therefore, Specification 1 and 2 of Charge | are not preempted by Article 117a, UCMJ.

C. Appellant had fair notice that his conduct was punishable.

Appellant argues that prosecuting him under Specification 1 and 2 of Charge | conflicts
with the notion that a servicemember must have fair notice.” (Appellant’s Br. at 22.) Appellant,
however, had adequate notice of the criminality of his conduct from the New Hampshire statute
which prohibits Appellant’s conduct here. N.H. Rev. Stat. Ann. 8 644:9 (2013); see United
States v. Vaughan, 58 M.J. 29, 31 (C.A.A.F. 2003) (finding the MCM, federal law, state law,
military case law, military custom and usage, and military regulations are sources of fair notice).

CONCLUSION
WHEREFORE, the United States respectfully requests this Court affirm the findings and

sentence.

" “The military is a notice pleading jurisdiction.” United States v. Fosler, 70 M.J. 225, 229
(C.A.A.F. 2011) (citation omitted). Servicemembers must have “fair notice” that their conduct is
punishable under the UCMJ. United States v. Bivins, 49 M.J. 328, 330 (C.A.A.F. 1998) (quoting
Parker, 417 U.S. at 756).
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Matthew L. KEATY, through counsel, hereby requests this Court order oral argument for
Appellant’s assigned error; specifically, whether the unenumerated Article 134, Uniform Code of
Military Justice (UCMJ) offenses charged in Specifications 1 and 2 of Charge | are preempted by
Article 117a, UCMJ.

This Court should order oral argument because oral argument would provide the

opportunity to develop and focus the parties’ positions on this issue.
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WHEREFORE, Appellant respectfully requests that this Court grant the instant motion.

Respectfully submitted,
POPETHADEUS.JA Doty sonedty | o

POPE.THA

ESO N'-%Moua 15:19:25
Thad Pope
LCDR, USCG
Appellate Defense Counsel
1254 Charles Morris St., SE
Bldg. 58, Suite 100
Washington Navy Yard, DC 20374
Tel: (757) 453-5608
Thadeus.J.Pope@uscg.mil



CERTIFICATE OF FILING AND SERVICE
| certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 23 April 2024.

Digitally signed by

POPE.THADEUS.JAC pope traneusackson
KSON. .

Date: 2024.04.23 15:19:48 -04'00"

Thad Pope
LCDR, USCG
Appellate Defense Counsel




COURT OF CRIMINAL APPEALS
UNITED STATES, 23 April 2024
Appellee APPELLANT’S REPLY
Docket No. 1493

V. Case No. CGCMSP 25021
Before: McClelland, Brubaker, Judge

Matthew L. KEATY Tried at Norfolk, VA, on June 7, 2023,
SN/E-3 before a Special Court-Martial convened
U.S. Coast Guard by Commander, Coast Guard Atlantic
Area.
Appellant

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Thad Pope
LCDR, USCG
Appellate Defense Counsel




COMES NOW, SN Matthew KEATY, in Reply to the Government’s Answer:

I.  The preemption doctrine prohibits the Government’s application of Article 134
for Appellant’s conduct because Article 117a occupies the field of the
nonconsensual broadcast or distribution of consensually taken intimate images
of adults.

Preemption occurs “where Congress has occupied the field of a given type of misconduct
by addressing it in one of the specific punitive articles of the code, another offense may not be
created and punished under Article 134, UCMJ, by simply deleting a vital element.”* The
Government is preempted from charging Appellant under Article 134 because Congress intended
Article 117a to cover this class of offenses in a complete way? and the offense charged was

composed of a residuum of elements from another specific offense.?

a. The plain language of Article 117a shows Congress intended all persons over 18
to be eligible victims, regardless of military status.

As previously identified in Appellant’s Brief, the statute criminalizes the broadcasting or
distribution of another person’s consensually provided intimate image without consent.* The
Government argues that Article 117a does not preempt the current charge because it does not
apply: (1) in a “solely civilian setting”; (2) to a minor under 18; and (3) to the constitutionally
available field.

In response to the Government’s first argument, Appellant would like to initially point out

the Government’s argument in a strikingly similar case: U.S. v. Grijalva.® The Government

! United States v. Kick, 7 M.J. 82, 85 (C.M.A. 1979).

2 United States v. Anderson, 68 M.J. 378, 386-87 (C.A.A.F. 2010) (citing Kick, 7 M.J. at 85).

3 United States v. McGuinness, 35 M.J. 149, 151-52 (C.M.A. 1992), (quoting United States v.
Wright, 5 M.J. 106, 110-11 (C.M.A. 1978)); see also United States v. Avery, 79 M.J. 363, 366
(C.A.AF. 2020).

410 U.S.C. § 917a (2018).

® United States v. Grijalva, 83 M.J. 669, 673 (C.G. Ct. Crim. App.), review granted in part, 84
M.J. 103 (C.A.A.F. 2023), and review denied, No. 23-0215/CG, 2024 WL 645349 (C.A.A.F. Jan.

22, 2024).



argued to this Court that (1) Article 117a did not cover cases involving civilian victims; (2)
Grijalva featured a civilian victim; and therefore (3) the Article 134 charge in Grijalva was not
preempted by Article 117a.® This Court was persuaded by the Government’s “victim-centric”
argument regarding Article 117a and accordingly affirmed.

But after the Court of Appeals for the Armed Forces (CAAF) certified the case for
review, the Government changed its argument. The Government abandoned its “victim-centric”
approach and adopted one wherein Article 117a can be applied in cases involving a civilian
victim when a military nexus exists.” The appellant argued to CAAF that the Government should
be judicially estopped from adopting a legal position that contradicted its prior one in the same
case.®

While the CAAF’s decision is still pending in Grijalva, this Court should consider
applying the concept of judicial estoppel in Appellant’s case. In short, “the integrity of the
judicial process” must be protected “by prohibiting parties from deliberately changing positions
according to the exigencies of the moment.”®

Turning back to the Government’s current position in Appellant’s case, it largely follows

the “military nexus” argument they made before CAAF, but does mix in the previously featured

® Government’s Answer at 17, United States v. Grijalva, 83 M.J. 669 (C.G. Ct. Crim. App.)
(Docket No. 1482) (The Government filed this Answer with the Court on February 27, 2023.
Copies can be provided upon request. Briefs anticipated to be shared publicly by the Court at:
https://stjececmsdusgva001.blob.core.usgovcloudapi.net/public/documents/us_v_grijalva_mark
uscg.pdf).

’ Brief on Behalf of Appellee, United States v. Grijalva, 84 M.J. 103 (C.A.A.F. 2023) (review
granted in part),
https://www.armfor.uscourts.gov/briefs/2023Term/Grijalva230215AppelleeBrief.pdf.

8 Reply on Behalf of Appellant, United States v. Grijalva, 84 M.J. 103 (C.A.A.F. 2023) (review
granted in part),
https://www.armfor.uscourts.gov/briefs/2023Term/Grijalva230215AppellantReplyBrief.pdf.

® New Hampshire v. Maine, 532 U.S. 742 (2001).
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“victim-centric” argument'® and invites this Court to apply its holding in Grijalva to the current
case.! The gist of this argument is that by adding an element to the offense that required the
conduct to have a military nexus, Congress did not intend to cover the entire field. This argument
should be rejected as it both ignores the original draft of Article 117a, that did not feature this
element, and that the element was only added after DoJ’s recommendations. In other words, the
plain language of the previous draft indicates Congress intended Article 117a to cover the entire
field. They only added the final element, per DoJ guidance, to survive First Amendment
challenges, in effect covering the entire field available to them.

Turning to the second part of the argument, limiting Article 117a to adults, Congress has
already occupied the field when victims are under the age of 18 and obviously did not want to
have Article 117a overlap with Article 134.12 In addition, Article 117a is limited to consensually
taken intimate images, wherein those under 18 years old often lack the ability to consent. Any
gap in the separate field of child-related offenses covered by Article 134 does not equate to a gap
in the field occupied by Article 117a. Furthermore, this Court stated in Grijalva that “[t]he
statutory language makes clear that Article 117a is tailored to address nonconsensual sharing of
intimate images of adults that, “under the circumstances, had a reasonably direct and palpable

connection to a military mission or military environment” [emphasis added].*3

10 See Footnote 5 of the Government’s Answer, wherein it characterizes Representative Speier’s
testimony as “highlighting that the PRIVATE ACT does not protect civilian victims....”

page 15 of Government Answer. Basically, although the Government has mostly abandoned the
“victim-centric” argument it used before this Court in Grijalva, it is urging the Court to apply its
Grijalva decision, seemingly based on that position, to Appellant’s case. Once again, this Court
should consider applying judicial estoppel principles.

12 Article 134 (Child pornography).

13 United States v. Grijalva, 83 M.J. 669, 673 (C.G. Ct. Crim. App.), review granted in part, 84
M.J. 103 (C.A.A.F. 2023), and review denied, No. 23-0215/CG, 2024 WL 645349 (C.A.A.F. Jan.
22, 2024).



As for the Government’s third argument, the Government states, inter alia, “[t]he conduct
in Wilcox is dissimilar to the misconduct Article 117a criminalizes. Wilcox examined traditional
speech (i.e., spoken and written word) and should not apply when the *speech’ at issue is
expression in the form of nonconsensual distribution of intimate images.”** The Government
goes on to argue that because “the nonconsensual sharing of intimate visual images is not
traditional speech . . . Congress could criminalize it in the military” regardless of a military
nexus. In other words, according to the Government, Congress needlessly limited Article 117a by
including a military nexus element. As such, there is a whole area of available conduct left
uncovered by Article 117a, which means, ultimately, that the current Article 134 charge is not
preempted by Article 117a.

This analysis and argument flies in the face of the DoJ’s analysis. The DoJ presumably
considered the issues raised by the Government and rejected them. Congress presumably
considered the issues raised by the Government and rejected them. DoJ clearly made its
recommendation because without this element Article 117a would be unconstitutional. The
reason Congress adopted it was to ensure Article 117a would survive First Amendment
challenges. Had Article 117a been codified without the military nexus element, Congress
believed that the statute would likely not withstand a facial challenge under the First
Amendment.®® A successful facial challenge could have resulted in the invalidation of any and all
convictions under Article 117a. Contrary to the Government’s Answer, it does not matter whether
reasonable legal minds can differ as to the scope of Wilcox or the First Amendment’s protections

of the speech at issue here. All that matters is that Congress decided that the First Amendment

14 Government’s Answer at 11.
15 Virginia v. Hicks, 539 U.S. 113, 118-19 (2003); United States v. Wilcox, 66 M.J. 442, 449
(C.A.A.F. 2008)).



applies to this speech, and limited the available field and thus prosecution of this conduct to only
that which includes a military nexus. This Court need not conduct its own First Amendment or
Wilcox analysis, or wait on CAAF, because Congress has spoken and occupied the field with
Article 117a.

b. The legislative history show that Congress intended Article 117a to cover the class
of offenses relating to servicemembers distributing consensually taken intimate
images of adults without obtaining consent to distribute the images in a complete

way.

Appellant agrees with the Government that the PRIVATE Act was enacted in response to
the Marine United scandal.'® However, both servicemembers and civilians were victimized by the
Marines United scandal,!” and Appellant’s Brief details how legislative history supports that the
PRIVATE Act was intended to protect servicemembers and civilians.'® Although the PRIVATE
ACT was not created to prosecute civilians, it was created in part to protect civilians when they
are the victims of servicemembers’ conduct.®

c. Specifications 1 and 2 of Charge | are composed of a residuum of elements of
Article 117a.

The preemption doctrine is “designed to prevent the Government from eliminating
elements from congressionally established offenses under the UCMJ in order to ease their

evidentiary burden at trial.”?° Based on their arguments at trial and to this Court, it is clear the

16 Appellee’s Answer at 12.

17 Shawn Snow, Seven Marines court-martialed in wake of Marines United scandal, MARINE
CORPS TIMES (Mar. 1, 2018), https://www.marinecorpstimes.com/news/your-marine-
corps/2018/03/01/seven-marines-court-martialed-in-wake-of-marines-united-scandal/.

18 The Protecting the Rights of Individuals Against Technology Exploitation Act (The PRIVATE
Act), H.R. 2052, 115th Cong. (2017)); 163 CONG. REC. H3052, at 3058 (daily ed. May 2,
2017) (statement of Rep. Martha McSally); Hearing to Receive a Briefing on Information
Surrounding the Marines United Website: Before the S. Comm. on the Armed Services, 115th
Cong. (2017) at 2 (statement of Sen. John McCain).

19163 Cong. Rec. H4477-80 (daily ed. May 23, 2017) at 4479 (statement of Rep. Speier).

20 United States v. Wheeler, 77 M.J 289, 293 (C.A.A.F. 2018).
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Government believed it had insufficient evidence to prove a nexus between the conduct and the
military. At trial, instead of investigating further regarding a potential nexus, they decided to
create an unenumerated Article 134 clause 2 violation, featuring elements of 117a and Article
134, along with admittedly surplus language®* from a New Hampshire State law. They obviously
did so to cure the evidentiary issues posed by proceeding under either Article 117a or state law.
This is exactly what the preemption doctrine is supposed to prevent. The preemption doctrine is
“designed to prevent the Government from eliminating elements from congressionally

1922

established offenses under the UCMJ in order to ease their evidentiary burden at trial.

Conclusion

For the foregoing reasons, Appellant respectfully requests that this Court set aside the
findings as to Charge I, Specifications 1 and 2.

Respectfully submitted,
POPE.THADEUS.JAC pore ninotos ackson [

L
KSON _ Date: 2024.04.23 15:22:24 -04'00'

Thad Pope
LCDR, USCG
Appellate Defense Counsel

21 R. at 69-70.
22 United States v. Wheeler, 77 M.J. 289, 293 (C.A.A.F. 2018).
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IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 21 August 2024
Appellee

SUA SPONTE ORDER
V.

CGCMSP 25021
Matthew L. KEATY
Seaman (E-3) DOCKET NO. 1493
U.S. Coast Guard,

Appellant
ORDER

This Court issued a sua sponte order on 12 July 2024, ordering the Government to submit
a brief addressing the decision of the Court of Appeals for the Armed Forces in United States v.
Grijalva of 26 June 2024, and providing for an Answer by Appellant. The Government
submitted its brief on 12 August 2024.

During a bench conference on 20 August 2024, Appellant submitted an oral motion for
leave to file Supplemental Assignments of Error, and an oral motion for enlargement of time to
submit the brief provided for by this Court’s order of 12 July 2024. The motions were accepted
as such. We conclude there is good cause to grant the motions.

Accordingly, it is, by the Court, this 21st day of August, 2024,
ORDERED

That Appellant may file Supplemental Assignments of Error, which may be combined
with Appellant’s Answer to the Government’s brief provided for by this Court’s order of 12 July
2024. This combined pleading shall be filed by 13 September 2024. The Government may file a
responsive pleading by 16 October 2024.

For the Court,
VALDES.SARA Digitally signed bi

VALDES.SARAH.P
H.P.

Date: 2024.08.21
- 0.::53:42 -04'00"
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 12 July 2024
Appellee
SUA SPONTE ORDER
V.
CGCMSP 25021
Matthew L. KEATY
Seaman (E-3) DOCKET NO. 1493
U.S. Coast Guard,
Appellant
ORDER

In his assignments of error, Appellant asserts that two specifications alleging
unenumerated offenses under Article 134, Uniform Code of Military Justice (UCMJ), are
preempted by Article 117a, UCMJ. After briefing was completed, the Court of Appeals for the
Armed Forces, reviewing United States v. Grijalva, 83 M.J. 669 (C.G. Ct. Crim. App. 2023), on
26 June 2024 held that a specification alleging an unenumerated offense under Article 134,
UCMJ, as charged, covered the same conduct as Article 117a, UCMJ, and was therefore
preempted. The Court desires additional briefing on whether Grijalva is dispositive in this case
or whether the different manner of pleading the specification, including its invocation of a state
statute, distinguishes it from Grijalva.

Accordingly, it is, by the Court, this 12th day of July, 2024,
ORDERED:

That, within 30 days of this order, the Government show cause as to why the holding in
Grijalva does not compel the same result in this case. Appellant may file an Answer within 14
days of receipt of Government’s brief. Absent good cause shown, no reply brief shall be filed.

For the Court,
VALDES.SA Digitally signed by

VALDES.SARAH.P.H

RAH.P. I .

Date: 2024.07.12
* 11:07:32 -04'00'
Sarah P. Valdes

Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



REMAND



THERE WERE NO REMANDS



NOTICE OF COMPLETION OF
APPELLATE REVIEW
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