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DEFINED BY THE LAW OF THE SEA:
“HIGH SEAS” IN THE MARINE MAMMAL
PROTECTION ACT AND THE
ENDANGERED SPECIES ACT

Lieutenant Commander Keith S. Gibel, JAGC, USN”
I. INTRODUCTION

Considered the “international constitution of the oceans,”’ the United
Nations Convention on the Law of the Sea (“UNCLOS”)* provides the first
global framework on all aspects of the law of the sea.’ Although the United
States has not yet ratified or acceded to UNCLOS, it recognizes that the treaty’s
division of the ocean into “territorial seas,”* “contiguous zones,” > “exclusive
economic zones”® (“EEZ”), and the “high seas,”’ reflects customary

" LCDR Keith S. Gibel, JAGC, USN (LL.M. in Environmental and Natural Resources Law 2006
Lewis & Clark Law School, J.D. 1994 New England School of Law, B.A. 1991 Franklin & Marshall
College) is currently an active duty Navy Judge Advocate serving as operational law advisor to
Commander Multi-National Forces Iraq. After six months in Baghdad, he will return to his primary
duties as an environmental counsel to Commander Navy Region Southeast in Jacksonville, Florida.
This Article could not have been written without the support of the author’s wife, Melissa D. Gibel,
and the thorough reviews by his LL.M. paper advisor, Professor Chris Wold. The Environmental
faculty and students at Lewis & Clark Law School helped the author focus on the most relevant
issues. Ronald T. Henry (Deputy Chief, Jacksonville Division, U.S. Attorney’s Office), David H.
Becker (Staff Attorney, Western Resource Advocates, Salt Lake City) and Commander Jeffrey P.
Luster (Senior Counsel, U.S. Navy Fleet and Operational Law) provided essential source materials.
And the following Navy Judge Advocates offered invaluable insight: Captain Michael T. Palmer,
Commander Todd M. Kraft, Commander Scott Thompson, Commander Tracy V. Riker, Commander
Gordon Modarai, and Commander Jeffrey C. Casler. The author’s positions and opinions do not
represent the views of the U.S. Navy, Defense Department, or any other U.S. governmental agency.

! Canada’s Ocean Strategy, Our Oceans, Our Future, Fisheries and Oceans Canada, 5 (2002),
available at http://www.cos-soc.gc.ca/doc/pdf/COS_e.pdf; See also DAVID HUNTER ET AL.,
INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 659 (2d ed. 2002) (describing UNCLOS as
“the constitution of ocean governance”).

2 United Nations Convention on the Law of the Sea, signed 10 Dec. 1982, entered into force 16 Nov.
1994, 21 L.L.M. 1261, [hereinafter UNCLOS], available at http://www.un.org/Depts/los/
convention_agreements/texts/unclos/closindx.htm.

> HUNTER ET AL., supra note 1, at 659.

* Proclamation No. 5928, 54 Fed. Reg. 777 (1988); UNCLOS, supra note 2, art. 3, 21 LL.M. at
1272.

5 Proclamation No. 7219, 64 Fed. Reg. 48701 (1999); UNCLOS, supra note 2, art. 33, 21 I.LL.M. at
1276. The contiguous zone will not be discussed in this Article since the authority of a coastal State
in its EEZ extends throughout the contiguous zone.

¢ Proclamation No. 5030, 48 Fed. Reg. 10605 (1983); UNCLOS, supra note 2, art. 57, 21 I.LL.M. at
1280.
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international law.®  Despite this recognition, incorporation of UNCLOS
terminology with its corresponding obligations and definitions in U.S.
environmental law has been noticeably absent, specifically with regard to the
Marine Mammal Protection Act (“MMPA”) and the Endangered Species Act
(“ESA”).” The MMPA protects marine mammals on the “high seas” or in
“waters under the jurisdiction of the United States,” but the extent and meaning
of “high seas” is not defined.'® Under the MMPA, “waters under the
jurisdiction of the United States” include U.S. territorial seas, the contiguous
zone, and the EEZ."" Similarly, the ESA protects endangered species in the
“territorial sea of the United States” and on the “high seas,” but the extent and
meaning of “territorial sea of the United States” and “high seas” are not
defined.'”” These undefined terms of jurisdiction have caused confusion and
litigation. "

While the meaning of and distinction between the terms “territorial
seas” and “high seas” continues to be a flash point in cases involving the MMPA
and the ESA, the battleground of this definitional controversy centers on an area

7 UNCLOS, supra note 2, art. 89, 21 LL.M. at 1261. “No State may validly purport to subject any
part of the high seas to its sovereignty.” Id.

¥ President Ronald Reagan, Statement on United States Oceans Policy (1983), available at
http://www.reagan.utexas.edu/archives/speeches/1983/31083c.htm (stating that although the United
States is not signing UNCLOS, the convention “contains provisions with respect to traditional uses
of the oceans which generally confirm existing maritime law and practice and fairly balance the
interests of all states.”).

® REVIEW OF U.S. OCEAN AND COASTAL LAW, THE EVOLUTION OF OCEAN GOVERNANCE OVER
THREE DECADES, APPENDIX 6 TO AN OCEAN BLUEPRINT FOR THE 21ST CENTURY, FINAL REPORT OF
THE U.S. COMMISSION ON OCEAN PoLICY, ISBN#0-9759462—7—7, Washington, D.C., 10 — 12
(2004) (discussing the development of existing discrepancies between UNCLOS and U.S. statutory
terminology related to ocean jurisdictions), available at http://permanent.access.gpo.gov/websites/
www.oceancommission.gov/documents/full_color rpt/append_6.pdf.

' Marine Mammal Protection Act, 16 U.S.C. §§ 1372(a)(1), 1372(a)(2)(A) (2005) [hereinafter
MMPA].

''Id. § 1362.15. The act also specifically states that it applies in the Russian EEZ pursuant to the
Agreement between the United States and the Union of Soviet Socialist Republics. 1d.

'2 Endangered Species Act, 16 U.S.C. §§ 1538(a)(1)(B) and (C) (2005), [hereinafter ESA]; But see
50 C.F.R. § 402.02 (2006) (defining agency “action” as “all activities or programs of any kind
authorized, funded, or carried out, in whole or in part, by Federal agencies in the United States or
upon the high seas.”).

* See Florida Marine Contractors v. Williams, 378 F.Supp.2d 1353, 1357 (M.D. Fla. 2005)
(“[MMPA] Section 1371 does not contain any limitations on the scope of the moratorium,
geographic or otherwise.”); Center for Biological Diversity v. National Science Foundation, 2002
U.S. Dist. LEXIS 22315, at *9 — 10 (N.D. Cal. Oct. 30, 2002) (claiming the foreign exclusive
economic zone is considered “high seas” under the MMPA); Hawaii County Green Party v. Clinton,
124 F.Supp.2d 1173, 1182 n.13 (D.Hawaii 2000) (noting “that there is uncertainty about whether or
not a permit is required for testing done in the EEZ of foreign nations”); Lujan v. Defenders of
Wildlife, 504 U.S. 555, 581-82 (1992) (Stevens, J., concurring) (stating that he is not persuaded that
the Endangered Species Act’s consultation requirement applies to activities in foreign countries);
United States v. Mitchell, 553 F.2d 996, 1001-1004 (5" Cir. 1977) (holding that the MMPA’s
criminal provisions do not reach foreign territorial seas).
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beyond U.S. jurisdiction existing between foreign “territorial seas” and the “high
seas” -- the “foreign exclusive economic zone” (“FEEZ”)."* Under UNCLOS
and customary international law, the following divisions of the ocean are clear.
A State’s territorial seas are considered an extension of its territory and may
extend up to 12 nautical miles (“NM”)" from the baseline or the mean low-
water line of the coast.'® Within the territorial seas, a State has complete
sovereignty,'” subject only to the right of innocent passage for vessels of other
nations.'® The high seas are part of the global commons,” an area of the ocean
not subject to State sovereignty or jurisdiction.”’ In the EEZ, a coastal State has
sovereign rights?' to explore, exploit, conserve, and manage living and non-
living resources” up to 200 NM* from the baseline of the coast. Thus a State
has complete authority in its territorial seas, limited authority in its EEZ,** and
no authority on the high seas. Although “high seas” remains undefined in the
MMPA and the ESA, reference to the “EEZ” in the MMPA?® demonstrates
Congress understood the distinctive divisions of ocean jurisdiction under
international law.

' See supra note 13 and accompanying text.

'S “One English, statute, or land mile equals approximately .87 geographic, marine, or nautical
mile.” United States v. California, 381 U.S. 139, 148 n.8 (1965).

' UNCLOS, supra note 2, art. 3, 21 LL.M. at 1272.

'7 Sovereignty means “[sJupreme domination, authority, or rule.” BLACK’S LAW DICTIONARY 1430
(8" ed. 2004).

'8 UNCLOS, supra note 2, arts. 2 and 17, 21 LL.M. at 1272 and 1273. “Passage is innocent so long
as it is not prejudicial to the peace, good order or security of the coastal State.” Id. art. 19, 21 L.L.M.
at 1274. In other words, vessels may transit peacefully through the territorial seas of foreign nations.
19 “Global commons” means outside the jurisdiction of any nation; examples include the oceans or
Antarctica. Exec. Order No. 12114, § 2-3(a), 44 Fed. Reg. 1957 (1979).

2 UNCLOS, supra note 2, arts. 87 and 89, 21 L.L.M. at 1286-1287.

2! «Sovereign rights’ lie somewhere in between sovereignty and jurisdiction.” JOSEPH J. KALO ET
AL., COASTAL AND OCEAN LAW 315 (2d ed. 2002).

22 UNCLOS, supra note 2, art. 56, 21 LL.M. at 1280.

3 Id. art. 57, 21 LL.M. at 1280.

2% JOSEPH J. KALO ET AL., supra note 21, at 341. “The United States and other coastal countries also
exercise a form of territorial jurisdiction over their continental shelves and their EEZs. . ..~ Id.

3 MMPA, 16 U.S.C. §§1372(a)(1), 1371(e) (2005). “The provisions of this chapter shall not apply
to a citizen of the United States who incidentally takes any marine mammal during fishing
operations outside the United States exclusive economic zone (as defined in section 1802 of this title)
when employed on a foreign fishing vessel. . . .” Id. (emphasis added). Section 1802 defines the
EEZ as “the zone established by Proclamation Numbered 5030, dated March 10, 1983.” Magnuson-
Stevens Fishery Conservation and Management Act, 18 U.S.C. § 1802 (11) (2005), [hereinafter
Magnuson-Stevens Act]. See also MMPA §§ 1362 (15)(B) and (C) (defining “waters under the
jurisdiction of the United States” to include “waters included within a zone . . . 200 nautical miles
from the baseline from which the territorial sea is measured,” and areas east of the U.S./Russia
maritime boundary “that lie within 200 nautical miles of the baselines from which the breadth of the
territorial sea of Russia is measured but beyond 200 nautical miles of the baselines from which the
breadth of the territorial sea of the United States is measured. . . . ™).
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Whether UNCLOS jurisdictional definitions apply to the MMPA and
the ESA determine if the laws apply in the FEEZ. For example, if an American
captures a marine mammal in Mexico’s EEZ, this conduct may constitute a
violation of the MMPA depending on whether the EEZ is considered an
extension of Mexico’s “territorial seas” (where the Act does not apply)™ or
“high seas” (where the Act does apply).”’ However, U.S. court decisions
defining the extent of the “territorial seas” and “high seas” under the MMPA
and the ESA are inconsistent,” and U.S. agencies have inconsistent policies and
regulations as to whether the Acts apply in a FEEZ.* The inconsistency among
agencies and the courts raises doubt for those that need to know if permits are
required for taking marine mammals and endangered species in the FEEZ.
Whether the MMPA and the ESA apply in the FEEZ may concern navies that
conduct military activities in FEEZs, commercial fishermen on U.S. vessels in
FEEZs, and American businesses that may be called upon to assist foreign
countries exploit the natural resources in their EEZ.

% The Mitchell court stated that “the criminal prohibitions of the Act do not reach conduct in the
territorial waters of a foreign sovereignty” and found 50 C.F.R. § 216.11(c), which prohibits any
person from taking any marine mammal during the moratorium, as agency action in excess of
statutory authority. United States v. Mitchell, 553 F.2d 996, 997, 1005 (5" Cir. 1977). But see 50
C.FR. § 216.11(c) (2006) (unchanged after Mitchell); Florida Marine Contractors v. Williams, 378
F.Supp.2d 1353, 1364 (M.D. Fla. 2005) (quoting Mitchell, 553 F.2d at 1001) (finding that “[t]he
Fifth Circuit’s actual finding in Mitchell was that ‘it is not clear . . . from the legislative history as a
whole whether the moratorium was intended to have broader territorial effect than the prohibitions. .
MMPA § 1372(a)(1).

8 See Center for Biological Diversity v. National Science Foundation, 2002 U.S. Dist. LEXIS
22315, at *10 (N.D. Cal. Oct. 30, 2002) (finding the EEZ “under U.S. law is considered part of the
‘high seas’ or ‘global commons,’ that is, territory which belongs to all nations but subject to the
sovereignty of none.”); Compare with Natural Resources Defense Council v. Department of the
Navy, No. CV-01-07781 CAS(RZx), 2002 U.S. Dist. LEXIS 26360, at *40 - 41 (C.D. Cal. Sept. 17,
2002) (finding “the United States does have substantial, if not exclusive, legislative control of the
EEZ . . . in the area of the environment stemming from its ‘sovereign rights’ for the purpose of
conserving and managing natural resources. . . .”).

¥ See Robert B. Pirie, Jr., Compliance With Environmental Requirements in the Conduct of Naval
Exercises or Training at Sea (“At Sea Policy”), Memorandum for the Chief of Naval Operations
Commandant of Marine Corps, 2 n.l (28 Dec. 2000) (stating the Department of Defense, via
Department of the Navy, ocean jurisdiction policy for the MMPA and ESA includes “the area from
the U.S. high water mark seaward to the recognized Exclusive Economic Zones (EEZs) or fishing
zones” of other coastal nations or in other words, the Department of Defense applies the MMPA and
ESA in U.S. territorial seas and the high seas but not in the recognized EEZs or fishery zones of
other coastal States), available at http://www.whalesandsonar.navy.mil/documents/trainingatsea.pdf.
But see 50 C.F.R. § 216.11 (2006) (stating the Department of Commerce, via National Oceanic and
Atmospheric Administration’s National Marine Fisheries Service, position that the MMPA prohibits
a person subject to U.S. jurisdiction to take a marine mammal on the high seas, in waters under U.S.
jurisdiction, or anywhere else).
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The proper balance between and among military, fishing, and
environmental concerns has inspired much scholarly writing,” but this Article
examines only one significant aspect underlying the debate: whether any
American conduct in a FEEZ is subject to the MMPA and the ESA. Although
scientific research,”’ commercial fishing,®> and defense activities® are all
treated slightly differently under the MMPA, this Article uses the U.S. Navy’s
(“Navy”) employment of sonar (a “military activity”) to illustrate the statutory
requirements of the MMPA and the ESA. Congress’ authority to legislate
extraterritorially is not challenged.*® While the definition of “high seas” is
inextricably intertwined with the extraterritorial application of the Acts, the
analysis of MMPA and ESA jurisdiction focuses primarily on the definition of
“high seas.” An examination of the Acts’ plain language and legislative history
supports the conclusion that Congress intended to define the term “high seas” as
it is understood in customary international law and UNCLOS. Applying
principles of statutory construction and Supreme Court precedent to define “high
seas” in the MMPA and the ESA also results in an interpretation consistent with
international law. Using UNCLOS to define “high seas” in the MMPA and the
ESA means the two statutes do not apply in the FEEZ.

Part II describes why the term “high seas” in the MMPA and the ESA
needs to be defined. Part III provides a statutory overview of the MMPA and
the ESA. Part IV examines how the term “high seas” is currently interpreted in
the MMPA and the ESA. This part includes discussion of Congressional,
Judicial, and Executive interpretation of the term “high seas” and the
jurisdictional scope of the MMPA and the ESA. Part V provides ways to
reconcile the interpretive conflict outlined in Part IV. This part includes
analysis of international law, the Acts’ plain language, Supreme Court
precedent, and other judicial rules of interpretation. Part VI concludes that the
MMPA and the ESA do not apply in a FEEZ based on two essential points: (1)
when Congress first used the term “high seas” in the MMPA and the ESA, it
understood this term to mean an area that was not subject to the exercise of

30 See, e.g., Natalie Barefoot-Watambwa, Who is Encroaching Whom? The Balance Between our
Naval Security Needs and the Environment: The 2004 RRPI Provisions as a Response to
Encroachment Concerns, 59 U. MiamI L. REV. 577 (July 2005); Donna R. Christie, Living Marine
Resources Management: A Proposal for Integration of United States Management Regimes, 34
Envtl. L. 107 (Winter 2004); Paul C. Kiamos, National Security and Wildlife Protection:
Maintaining an Effective Balance, 8 ENVTL. LAW. 457 (June 2002).

' MMPA § 1372(a)(1).

21d. § 1372(2)(2).

3 1d. § 1361(18)(B) (giving an alternate definition of the term “harassment” for military readiness
activities).

3 As in Mitchell, this Article “poses a question not about the authority of Congress but instead about
the congressional purposes embodied in the statute.” United States v. Mitchell, 553 F.2d 996, 1001
(5" Cir. 1977).
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foreign sovereign rights under international law; and (2) MMPA and ESA
authority stem from control over natural resources.

Il. WHY “HIGH SEAS” NEEDS TO BE DEFINED

The use of sonar®® by navies highlights the importance of properly and
clearly defining the terms “territorial seas” and “high seas” as used in the
MMPA and/or the ESA, because of the potential effects of sonar on marine
mammals.*® While the most common anthropogenic or human-made source of
low-frequency ocean noise comes from shipping,®’ and air guns used in oil and
gas exploration produce the loudest human noise in the ocean next to
dynamite,”® the majority of the court cases revolve around the Navy’s
employment of low and mid-frequency active sonar. *> In these cases,
environmental groups have generally alleged that the Navy failed to obtain
requisite or sufficient authorization under the National Environmental Policy
Act®® (“NEPA”), the MMPA, and the ESA to operate active sonar in U.S.

35 Sonar stands for SOund NAvigation Ranging. THE AMERICAN HERITAGE DICTIONARY OF THE
ENGLISH LANGUAGE 1231 (1969).

36 See Michael Jasny, et al, Sounding The Depths 1l: The Rising Toll of Sonar, Shipping and
Industrial Ocean Noise on Marine Life, Natural Resources Defense Council, 22 — 25 Table 2.2
“Active Sonar Systems in Use or Development by NATO Member States” (Nov. 2005), available at
http://www.nrdc.org/wildlife/marine/sound/sound.pdf; See also Edward Cudahy, PhD, A review of
the potential for in vivo tissue damage by exposure to underwater sound (Mar. 12, 2002); Donald L.
Evans/Gordon R. England, Joint Interim Report Bahamas Marine Mammal Stranding Event of 15-16
March 2000, National Oceanic and Atmospheric Administration, U.S. Navy (Dec. 2001) [hereinafter
Joint Interim Report].

Z Michael Jasny, et al, supra note 36, at 4.

*1d.

%% See Natural Resources Defense Council v. Winter, No. CV05 — 7513 FMC (FMOx), First
Amended Complaint for Declaratory and Injunctive Relief, at paragraph 69, page 25 (D.C.D. Cal.
filed Jan. 3, 2006); Natural Resources Defense Council v. Evans, 279 F.Supp.2d 1129 (N.D. Cal.
2003) (dispute over low-frequency sonar). See also Australians For Animals v. Evans, 301
F.Supp.2d 1114 (N.D. Cal 2004) (suit to prevent oceanographic research involving the use of under-
water sonar); Eugene H. Buck et al., Active Military Sonar and Marine Mammals: Events and
References, CRS Report for Congress, http://www.opencrs.com/rpts/RL33133_20051103.pdf
(Updated Nov. 3, 2005); The Marine Mammal Protection Act and Surveillance Towed Array Sensor
System Low Frequency Active Sonar: Hearings Before the Subcomm. on Fisheries, Conservation,
Wildlife and Oceans of the House Comm. on Resources, 107" Cong. 2 (2001) (statement of Vice
Admiral Dennis McGinn), [hereinafter Statement of Vice Admiral Dennis McGinn].

4 Most cases involving extraterritorial application of the MMPA and the ESA usually involve
NEPA as well. NEPA was enacted in 1969, and unlike the substantive protections provided for by
MMPA and ESA, it solely provides procedural environmental protection designed to “encourage
productive and enjoyable harmony between man and his environment.” National Environmental
Policy Act, 42 U.S.C. § 4321 (2005); See also Salmon River Concerned Citizens v. Robertson, 32
F.3d 1346, 1355-56 (9™ Cir. 1994) (NEPA imposes only procedural requirements and does not
dictate a substantive environmental result). NEPA also differs from the MMPA and the ESA,
because it only applies to conduct by U.S. Federal agencies. Chesapeake Bay Found. v. United
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territorial seas, on the high seas, and in FEEZs during peacetime, and that the
Navy’s operation of sonar will cause irreparable injury to marine mammals and
endangered species.”  Judge Laporte appropriately described the military and
environmental interests surrounding this controversy in Natural Resources
Defense Council v. Evans:

On the one hand, there can be no doubt that the public interest
in military preparedness and protection against enemy
submarine attacks through early detection is of grave
importance . . . . On the other hand, there can also be no doubt
that the public interest in protecting the world’s . . . sea
creatures . . . is also of the highest importance. **

On October 19, 2005, the Natural Resources Defense Council
(“NRDC”) filed suit in the Central District of California alleging “on
information and belief” that “Navy exercises employing mid-frequency active
sonar regularly occur in U.S. territorial waters, in the Exclusive Economic Zone
of the U.S. and other countries, and on the high seas,” and that these exercises
and use of mid-frequency active sonar violate NEPA, the MMPA, and the
ESA.® Reference to sonar operation in the EEZ of other countries in the NRDC
complaint demonstrates that application of the MMPA and the ESA in the FEEZ
is an issue in current litigation. The gravamen of the issue is whether the Navy
needs to get MMPA and ESA permits for its operation of mid-frequency active
sonar in the FEEZ. The answer to this question depends on whether the FEEZ is
a part of the “high seas” as that term is used in the MMPA and the ESA.

Integral to this discussion about whether the FEEZ is part of the “high
seas” as that term is used in the MMPA and the ESA is a basic understanding of
the following related terms: “sovereignty,” “jurisdiction,” “sovereign rights,”
and “territorial sovereignty.” The normal complement of State rights or those
that reflect statehood is commonly described as “sovereignty;” accumulations of
rights by a State that are quantitatively less than the norm or particular rights (or
claims), liberties, immunities, or powers are referred to as “jurisdiction.”44
Consent is an important distinguishing factor between the two terms.* For

States, 453 F.Supp. 122, 125 (E.D. Va. 1978). NEPA is silent as to whether it applies to Federal
actions outside the United States.

I See Natural Resources Defense Council v. Winter, No. CV05 — 7513 FMC (FMOx), at 25 (D.C.D.
Cal. filed Jan. 3, 2006); Evans, 279 F.Supp.2d at 1129; Natural Resources Defense Council v.
Department of the Navy, No. CV-01-07781 CAS(RZx), 2002 U.S. Dist. LEXIS 26360 (C.D. Cal.
Sept. 17, 2002); Clinton, 124 F.Supp.2d at 1173.

“2 Evans, 279 F.Supp.2d at 1138.

“ Winter, No. CV05 — 7513 FMC (FMOx), at 25 (D.C.D. Cal. filed Jan. 3, 2006) (emphasis added).
4 JAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 106 (6th ed. 2003).

d.
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example, State A has exclusive jurisdiction or power over its forces located in a
particular area in State B.** Although State A may have rights to exclusive use
of that particular area in State B, if these rights exist with the consent of the host
State (State B), then State A has no sovereignty over any area in State B.*
“Sovereign rights” are those rights owned by a sovereign to be exercised in a
particular area; “territorial sovereignty” reflects the ownership of a particular
area or territory by a sovereign.” States have “sovereign rights” over the
resources in their EEZ under international law.*

Applying the MMPA and the ESA to the FEEZ would greatly extend
the Acts’ geographic reach®™ to include U.S. protection of natural resources
under foreign control. At first blush, U.S. protection of foreign natural resources
appears to benefit marine mammals and endangered species whether under U.S.
or foreign control. The Acts also appear to avoid conflict with foreign
jurisdiction since they only apply to American conduct in the FEEZ. But it is
important to understand the nature of MMPA and ESA “protection” to
appreciate that application of the Acts in the FEEZ could result in U.S.
authorization of incidental harm by Americans to natural resources under
foreign sovereign control without prior consent of the foreign sovereign. An
overview of UNCLOS and the nature of MMPA and ESA protection also
demonstrates that such U.S. protection could potentially conflict with a foreign
sovereign’s natural resource protection or exploitation regime that applies to all
conduct in its EEZ.”'

II1. SUBSTANTIVE STATUTORY OVERVIEW
A. Marine Mammal Protection Act

The MMPA was enacted in 1972 to protect marine mammals from
human activities and encourage marine mammal development to the greatest

“1d.

“71d. A county may be occupied by another power without consent, but this situation does not
constitute a transfer of sovereignty because a legal occupation depends on the occupied State’s
continued existence. Id. at 106-07.

*1d. at 105-07.

4 UNCLOS, supra note 2, art. 56, 21 LL.M. at 1280.

0 “Together, national EEZs cover over 30% of the world’s seas, approximately 90% of the
commercial fisheries, and almost all the presently exploitable mineral resources.” DAVID HUNTER ET
AL., supra note 1, at 681.

*! In examining whether the U.S. could impose its environmental requirements on the Philippine
Government in connection with the U.S. export of nuclear power to the Philippines, the D.C. Circuit
found: “Conditioning an export license on the health, safety and environmental standards we think
sound for the foreign nation's regulation directs that nation's choices just about as effectively as a
law whose explicit purpose is to compel foreign behavior.” Natural Resources Defense Council v.
Nuclear Regulatory Commission, 647 F.2d 1345, 1356-57 (D.C. Cir. 1981).
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extent feasible commensurate with sound resource management policies aimed
at maintaining the health and stability of the marine ecosystem.’> The Secretary
of Commerce through the National Oceanic and Atmospheric
Administration’s> National Marine Fisheries Service (“NMFS” or “NOAA
Fisheries”)™ enforces MMPA provisions that protect Cetacea™ and select
Pinnipeds.” The Secretary of the Interior’’ through the U.S. Fish and Wildlife
Service (“FWS”)® enforces MMPA provisions that protect other marine
mammals.”  The MMPA establishes an independent Marine Mammal
Commission composed of 3 members appointed by the President with the advice
and consent of the Senate; its purpose is to review and study U.S. activities
pursuant to existing domestic and international law and make recommendations
to Federal officials responsible for effecting domestic and international marine
mammal policy and implementing marine mammal laws.

Any person® is prohibited from the unauthorized taking of marine
mammals.®”” The MMPA defines “take” as “to harass, hunt, capture, or kill, or
attempt to harass, hunt, capture, or kill any marine mammal.”® The term
“harassment” means any act of pursuit, torment, or annoyance, which has the
potential to injure or “disturb a marine mammal or marine mammal stock in the
wild by causing disruption of behavioral patterns, including, but not limited to,
migration, breathing, nursing, breeding, feeding, or sheltering.”® In the case of
a “military readiness activity,”® however, the term “harassment” means any act

2 MMPA §§ 1361 (1) and (6).

1d. §§ 1362(12)(A), 1377.

% “The Secretary delegated authority to carry out the provisions of the MMPA to the NOAA
Administrator and the Assistant Administrator for Fisheries of the NMFS.” Balelo v. Baldridge, 724
F.2d 753, 755 n.2 (9" Cir. 1984).

55 Cetacea are whales, dolphins, and porpoises.

%% Pinnipeds are seals, sea lions, and walruses, but the Secretary of Commerce is not responsible for
walruses.

STMMPA §§ 1362(12)(A), 1377.

% “The Fish and Wildlife Service enforces the Marine Mammal Protection Act to protect polar
bears.” North Slope Borough v. Andrus, 486 F.Supp. 332 (D.C. 1980), vacated in part, 14 ERC
1846 (D.C.Cir. 1980), aff’d in part and rev’d in part on other grounds, 642 F.2d 589 (D.C. Cir.
1980).

%9 «All other marine mammals,” include the sea otter, walrus, polar bear, manatee, and the dugong.
 MMPA §§ 1401, 1402.

¢! “The term ‘person’ includes (A) any private person or entity, and (B) any officer, employee, agent,
department, or instrumentality of the Federal Government, of any State or political subdivision
thereof, or of any foreign government.” MMPA § 1362(10).

52 1d. § 1372 (a).

8 1d. § 1362 (13).

1d. § 1362 (18)(A).

 “Military readiness activity. --(1) In this section [this note] the term 'military readiness activity'
includes--(A) all training and operations of the Armed Forces that relate to combat; and (B) the
adequate and realistic testing of military equipment, vehicles, weapons, and sensors for proper
operation and suitability for combat use. (2) The term does not include--[1(A) the routine operation
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that “injures or has the significant potential to injure a marine mammal or
marine mammal stock in the wild” or any act that “disturbs or is likely to disturb
a marine mammal or marine mammal stock in the wild by causing disruption of
natural behavioral patterns, including, but not limited to, migration, surfacing,
nursing, breeding, feeding, or sheltering, to a point where such behavioral
patterns are abandoned or significantly altered.”®

In a separate section of the MMPA, there is an open-ended moratorium
on the unauthorized taking of marine mammals and import of marine mammals
or marine mammal products, which began on the effective date of the statute.®’
During the moratorium, no permits may be issued for taking or importing
marine mammals if the Secretary designates the marine mammal as
“depleted.”®® Exceptions to this rule allow incidental take permits for purposes
of scientific research, photography for educational or commercial purposes,
enhancement of the survival or recovery of a stock, or other activities other than
commercial fishing that will have a negligible impact on a species or stock
within a five-year or one-year period.®

Military readiness activities’’ are a type of activity for which the
Secretary may authorize, for a period up to five years, the incidental take of
marine mammals.”' To issue a permit for a military readiness activity, the
Secretary must find, after notice” and comment, that the total incidental taking

of installation operating support functions, such as administrative offices, military exchanges,
commissaries, water treatment facilities, storage facilities, schools, housing, motor pools, laundries,
morale, welfare, and recreation activities, shops, and mess halls; (B) the operation of industrial
activities; or (C) the construction or demolition of facilities used for a purpose described in
subparagraph (A) or (B).” MMPA § 1371 (a)(5)(A)(ii); Migratory Bird Treaty Act, 16 U.S.C. §
703(f) (2006).

% MMPA § 1362 (18)(B).

71d. § 1371 (a).

% Depleted means “a species or population stock is below its optimum sustainable population or
listed as endangered or threatened under the ESA.” MMPA §§ 1362 (1)(A) — (C).

1d. §§ 1371 (2)(3)(B), 1371(a)(5)(A) and (D).

7 Note that the moratorium also contains an exemption for “actions necessary for national defense,”
but this exemption applies to any action or category of actions undertaken by the Department of
Defense after consultation with the Secretary of Commerce or Interior, or both, for no longer than 2
years. Id. § 1371(f). “Actions necessary for national defense” are not defined, but the Department
of Defense has used the following rationale for this exemption in a Report to Congress: “The
underlying reasons for this National Defense Exemption rests upon the importance to the United
States’ national defense of the Department of the Navy’s (DoN’s) ability to continue to test and train
with mid-frequency active sonar.” Report to Congress: Rationale for Issuing a National Defense
Exemption Under the Marine Mammal Protection Act, August 1, 2006.

"I MMPA §§ 1371 (a)(5)(A)(i) and (ii). Military activities, unlike other activities that qualify under
this section, are not subject to “small numbers™ and “specified geographical region” requirements of
§ 1371(a)(5)(A)(). Id. §§ 1371 (a)(5)(F).

2 Unlike other activities that require notice in newspapers and electronic media, notice of military
activities shall only be in the Federal Register. Id. § 1371 (a)(5)(A)(iii).

10
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during the five-year period will have a negligible impact on such species or
stock.”  Before issuing regulations prescribing permissible methods of
incidental taking and other means of “effecting the least practicable adverse
impact”™ on a species or stock and its habitat due to a military readiness
activity, the Secretary shall consult with the Department of Defense regarding
“personnel safety, practicality of implementation, and impact on the
effectiveness of the military readiness activity.””” Navy equipment that emits
sonar in readiness training to detect enemy submarines’® fits the definition of a
“military readiness activity” under the MMPA. Because sonar may disturb or
injure (i.e., “take”) marine mammals,”’ the Navy is required to follow the
statutory requirements of the MMPA and the ESA if it conducts sonar training
on the “high seas” or on “waters under the jurisdiction of the United States.”
The ESA has similar statutory requirements that work in conjunction with the
MMPA.

B. Endangered Species Act

The ESA was enacted in 1973 to protect endangered and threatened
species and the ecosystems upon which they depend.”® Congress found that the
United States “as a sovereign state in the international community” pledged to
conserve fish, wildlife, and plants facing extinction pursuant to several
multilateral environmental treaties, to include the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (“CITES™).” The United
States implements CITES through the ESA.*® The Secretary of the Interior,

" 1d. § 1371 (a)(5)(A)(i)(I). The Secretary may also authorize, for up to one year and subject to
specified conditions, incidental takes by harassment during military and other activities. Id. § 1371
(2)(5)(D).

™ In addition to the consideration of rookeries, mating grounds, and areas of similar significance,
and on the availability of such species or stock for subsistence uses, in the military readiness context,
“effecting the least practicable adverse impact” in the military context will also include
consideration of personnel safety, practicality of implementation, and impact on the effectiveness of
the military readiness activity. 1d. §§ 1371 (a)(5)(A)(i)(II)(aa), 1371 (a)(5)(A)(ii).

Id. §§ 1371 (a)(5)(A)A)D), 1371 (a)(5)(A)(ii). An example of these types of regulations is:
“Taking Marine Mammals Incidental to Navy Operations of Surveillance Towed Array Sensor
System Low Frequency Active Sonar.” Taking and Importing Marine Mammals; Taking Marine
Mammals Incidental to Navy Operations of Surveillance Towed Array Sensor System Low
Frequency Active Sonar, 67 Fed. Reg. 46712, 46768 (2002) (codified at 50 C.F.R. § 216)
[hereinafter Taking and Importing Marine Mammals].

¢ See Statement of Vice Admiral Dennis McGinn, supra note 39.

’7 See Edward Cudahy, PhD, supra note 36; Joint Interim Report, supra note 36.

ESA § 1531 (b).

" 1d. § 1531 (a)(4)(F). CITES regulates the international trade in species presently or potentially
“threatened with extinction which are or may be affected by trade.” Convention on International
Trade in Endangered Species of Wild Fauna and Flora, art. II, signed 3 Mar. 1973, entered into force
1 July 1975,27 UN.T.S. 243.

% ESA §§ 1532(4). “Convention” means CITES. Id. The Secretary of the Interior is the
Management and Scientific Authority under the Convention and the Fish and Wildlife Service shall

11
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through U.S. Fish and Wildlife Service (“FWS”), and the Secretary of
Commerce, through National Marine Fisheries Service (“NMFS”), share
responsibilities for administering the ESA.*"  “Generally, marine species are
under the jurisdiction of the Secretary of Commerce and all other species are
under the jurisdiction of the Secretary of the Interior.”® Unlike the MMPA,
which protects all marine mammals, the ESA protects only listed endangered or
threatened species® and designated critical habitats®® that are listed and
designated by the Secretary of Commerce or Interior.* Thus, the ESA does not
apply in a FEEZ where there are no listed endangered or threatened species.
The ESA and the MMPA both prohibit unlawful conduct by “any person®
subject to the jurisdiction of the United States” within geographic boundaries,*’
but the ESA contains additional procedures regarding any action by U.S. Federal
agencies.®®

“Each Federal agency shall, in consultation with and with the assistance
of the Secretary, insure that any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued existence of* any
endangered or threatened species or result in the destruction or adverse
modification of habitat” critical to such species.” Joint regulations by the
Secretary of Commerce and Interior interpret and implement the consultation

carry out the functions of each Authority. Id. § 1537a(a) - (¢). “Depleted” means endangered or
threatened species under the ESA. MMPA § 1362(1)(C). And “no permit may be issued for the
taking of any marine mammal which has been designated by the Secretary as depleted, and no
importation may be made of any such mammal.” Id. § 1371(a)(3)(B). Also, the Secretary may
issue a permit to import polar bear parts taken in sport hunts in Canada if legally harvested from
Canada and after consultation with the Marine Mammal Commission and after notice and comment,
the Secretary finds the export and subsequent import are consistent with CITES. Id. §
1374(c)(5)(A).

8150 C.F.R. § 402.01 (b) (2006).

% Interagency Cooperation--Endangered Species Act of 1973, as Amended; Final Rule, 51 Fed. Reg.
19,926 (1986) (to be codified at 50 C.F.R. § 402).

50 C.F.R. § 17.11 (2006) (lists all endangered or threatened species). Listed species may be in
foreign territory.

850 C.F.R. §§ 17.94 — 17.96 (2006) (designated critical habitats).

8 ESA § 1533.

8 Definition of “person” under the ESA means, “an individual, corporation, partnership, trust,
association, or any other private entity; or any officer, employee, agent, department, or
instrumentality of the Federal Government, of any State, municipality, or political subdivision of a
State, or of any foreign government; any State, municipality, or political subdivision of a State; or
any other entity subject to the jurisdiction of the United States.” Id. § 1532 (13).

8 1d. § 1538.

¥ 1d. § 1536.

8 «Jeopardize the continued existence of’ means to engage in an action that reasonably would be
expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and
recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of that
species.” 50 C.F.R. § 402.02 (2006).

Y ESA § 1536 (a)(2).

12
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procedure.”’ The regulations state that the agency proposing an action (“action
agency”) determines whether the action “may affect listed species or critical
habitat.””® If the action agency determines its action will not affect listed
species or critical habitat, there is no consultation.”” If the action agency
determines its action “may affect” listed species or critical habitat, the action
agency must consult with NMFS or FWS (“resource agency”) -either
informally,”* or formally if the proposed action is “likely to adversely affect”
listed species or critical habitat.”> Generally, formal consultation results in the
issuance of a “biological opinion” by NMFS or FWS, which advises the action
agency whether the proposed action is likely to jeopardize any listed species
and, if so, whether “reasonable and prudent alternatives” exist to avoid
jeopardy.”® While U.S. agencies are generally concerned with jeopardizing
endangered species or adversely modifying their habitat, individual agency
members must also be concerned with incidentally taking endangered species.

The ESA prohibits taking a listed endangered species by “any person
subject to the jurisdiction of the United States.””’ “‘Take’ means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in any such conduct.””® The MMPA works with the ESA, however, to
allow takings incidental® to Federal actions (e.g., military readiness activities) if
authorized through the formal consultation process in an incidental take
statement attached to the final biological opinion.'” The resource agency may
issue an incidental take statement to the action agency after completion of
formal consultation when it determines that the incidental take resulting from
the agency action is not likely to jeopardize the continued existence of any
species or adversely modify critical habitat.'”" If an endangered or threatened
marine mammal is involved, an incidental take statement may be issued under
the ESA if it specifies compliance with MMPA Section (a)(5), which, as
explained above, permits incidental takes that have a negligible impact on a
species or stock within a five-year period.'”* If there is a conflict between the
ESA and the MMPA, the more restrictive provision of the MMPA takes

' 50 C.F.R. Pt. 402 (2006).
Z 50 C.E.R. § 402.14 (a) (2006).
Id.
%50 C.F.R. § 402.13 (2006).
%50 C.F.R. § 402.14.
% ESA § 1536 (b).
°71d. § 1538 (a)(1). There is an exemption for national security reasons. 1d. § 1536 (j).
% 1d. § 1532 (19).
% “‘Incidental take’ refers to takings that result from, but are not the purpose of, carrying out an
otherwise lawful activity conducted by the Federal agency or applicant.” 50 C.F.R. § 402.02.
0 ESA § 1536 (b)(4); 50 C.F.R. § 402.14 (i) (2006).
U ESA § 1536 (b)(4).
"2 ESA § 1536 (b)(4)(C)(iii); 50 C.F.R. § 402.14 (i).

13
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precedence over the conflicting less restrictive provision of the ESA.'” Finally,
any subsequent taking that is in compliance with the terms and conditions
specified in the incidental take statement shall not be considered to be a
prohibited taking of such species.'” Individuals not affiliated with a Federal
agency action may get an “incidental take permit,” which has the same effect as
an “incidental take statement.”'” Whether authorization to incidentally take a
marine mammal or endangered species in the FEEZ is required depends on the
meaning of “high seas.”

IVV. CURRENT INTERPRETATION OF “HIGH SEAS”

Indeed, whether any MMPA or ESA provisions apply in a FEEZ
depends on how “high seas” is defined. This key jurisdictional term appears in
the prohibition sections of both Acts.'® The MMPA prohibits the taking of
marine mammals on the “high seas” or in “waters under the jurisdiction of the
United States,” but the extent and meaning of “high seas” is not defined.'"’
Under the MMPA, “waters under the jurisdiction of the United States” currently
extends 200 NM from shore.'”™ Similarly, the ESA prohibits the taking of
endangered species in the “territorial sea of the United States” and on the “high
seas,” but the extent and meaning of “territorial sea of the United States” and
“high seas” are not defined.'” Although the following analysis of legislative
history, caselaw, and agency interpretation fails to discern the definition of
“high seas” for the MMPA and the ESA, a commonality is the application of
both Acts to areas containing natural resources under U.S. control and to arecas
free from foreign sovereign control.

A. Marine Mammal Protection Act
1. Legislative History

Although several observations can be made, the legislative history of
the MMPA provides no explicit guidance on the meaning of “high seas.” The
best guidance on what Congress implicitly meant by “high seas,” however, may
be gleaned by examining how the definition of the term “waters under the
jurisdiction of the United States” in the MMPA evolved. Before tracing the
evolution of this important terminology, it is important to note that when the
MMPA and the ESA were enacted in 1972 and 1973 respectively, the United

15 ESA § 1543.

41d. § 1536(0)(2).

195 1d. § 1539.

1% MMPA § 1372(a)(1); ESA § 1538(a)(1)(C).
T MMPA §§ 1372(a)(1), 1372(a)(2)(A).

9% 1d, § 1362.15.

"9 ESA §§ 1538(a)(1)(B) and (C).

14
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States claimed 3 NM territorial seas, beyond which began “high seas.”''” The
U.S. claim of 3 NM territorial seas was consistent with the 1958 Conventions on
the Law of the Sea, which were superseded in 1982 by UNCLOS.""" While the
border from which “high seas” began changed from 1972 to 1982, the
international definition of “high seas” as an area free from State sovereignty did
not change.''> Based on this brief historical sketch, one would assume that in
1972 the MMPA term “waters under the jurisdiction of the United States” would
extend out to 3 NM, but this was not the case.

The term “water under the jurisdiction of the United States” was
defined identically in both a House Report and a Senate Report proposing
MMPA legislation, and that definition stated: “‘Waters under the jurisdiction of
the United States’ means waters out to the twelve mile limit.”'"® When the
House bill finalizing the MMPA legislation was passed, the definition read,
“The term ‘waters under the jurisdiction of the United States’ means- (A) the
territorial sea of the United States, and (B) the fisheries zone established
pursuant to the Act of October 14, 1966 (80 Stat. 908; 16 U.S.C. 1091-
1094).”"* 1In 1972, the U.S. territorial seas extended 3 NM from shore and the
fisheries zone extended U.S. jurisdiction over natural resources another 9 NM
from the outer boundary of the territorial seas, expanding waters under U.S.
jurisdiction in the MMPA to 12 NM.'"” The term was amended in 1992''® and
extended waters under U.S. jurisdiction in the MMPA to 200 NM to reflect the
establishment of the U.S. EEZ in 1983"7 and the 1990 Agreement on the
Maritime Boundary with the Union of Soviet Socialist Republics.'™  As
evidenced above, the extent of waters under U.S. control in the MMPA evolved
concurrently with the extension of U.S. control over its natural resources.

1% Although a 12 NM territorial sea was considered customary international law by 1982 with the
conclusion of UNCLOS, the United States did not recognize this rule of customary international law
until 1988. See supra note 4.

"' See infra Part V.A.2.

112 1d.

3 HR. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.AN. 4156; S. REP. NO. 92-863, at 13
(1972). The Senate Report used the numeric representation “12-mile” vice the words “twelve mile”
used in the House Report.

1% Marine Mammal Protection Act of 1972, Pub. L. No. 92-522, § 3, 86 Stat. 1027, 1205 (1972)
(prior to 1992 amendment).

"> An Act to establish a contiguous fishery zone beyond the territorial sea of the United States, Pub.
L. No. 89-658, §2, 80 Stat. 908 (1966).

"¢ Northern Pacific Halibut Act of 1982, 16 U.S.C. § 773 (2006). The Act also defined “Fishery
conservation zone” as the fishery conservation zone of the United States established by section 101
of the Magnuson-Stevens Fishery Conservation and Management Act of 1976 (16 U.S.C. 1801 et
seq.), which extended 200 NM in accordance with the U.S. EEZ. Id. § 773(c).

' Proclamation No. 5030, 48 Fed. Reg. 10605 (1983).

' Agreement Between the United States of America and the Union of Soviet Socialist Republics on
the Maritime Boundary, effected 1 June 1990, effective 15 June 1990, State Dept. No. 90-182, KAV
No. 2680, 1990 WL 484559.
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Moreover, the U.S. declaration that its 200 NM EEZ was consistent with
customary international law implied U.S. recognition that all States may legally
declare a 200 NM EEZ.

For purposes of completeness, the following additional observations
regarding MMPA legislative history are offered. The first observation concerns
the scope of the open-ended moratorium currently found in MMPA Section
1371. This moratorium on the taking and importation of marine mammals and
marine mammal products was supposed to last fifteen years under the Senate
version of the Act."” The House version originally contained a moratorium on
the issuance of permits to take marine mammals that was only to last sixty
days."”®  Congressman Peter N. Kyros (Dem-Maine) suggested that the
moratorium last two years to provide additional time for researching the dangers
facing marine mammals before allowing permits to take more marine
mammals'?', but his suggestion was rejected because the Committee wanted a
more flexible means to deal with protecting marine mammals and the
Committee believed that the protections built into the proposed legislation
contained a de facto moratorium that would last at least two years and probably
much longer.'*

Congress’ preference for a flexible approach to protecting marine
mammals does not support an interpretation of the moratorium as a permanent
worldwide ban on the taking of marine mammals. Although one could argue
that Congress’ original intention to limit the duration of the moratorium supports
an interpretation of the moratorium as instituting a worldwide ban, this
interpretation loses force when one recognizes that the moratorium has lasted
more than thirty years. Clearly, Congress did not intend to have a moratorium
constituting a worldwide ban on the taking of marine mammals to last more than
thirty years. This is especially true when one considers that Congress
specifically refused to adopt such a lengthy moratorium because it recognized
that there were other protections built into the MMPA.

The remaining observations concern Congressional discussion of the
high seas. The Department of Commerce proposed amendments to House
Report 10420, which was passed in lieu of the Senate bill to enact the MMPA,
and those amendments contained a definition of high seas.'” The Commerce
definition read, “‘High seas’ means the waters seaward of the territorial sea of

195, REP. NO. 92-863, at 13 (1972).

120 H R. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.A.N. 4158.

2L H.R. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.A.N. 4185-86.
22 4 R. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.A.N. 4153.

12 H.R. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.A.N. 4169.
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the United States.”'** But Congress did not adopt this definition in the final
House bill that became the MMPA.'* NOAA maintains this definition was not
adopted because the Department of Commerce proposed that the Act only apply
in high seas and not in State waters; but, when Congress did not adopt this
approach and applied the Act to State waters and high seas, the Commerce
definition of high seas was not needed.'”® Perhaps a better explanation is that
the Act’s prohibitions protected marine mammals from actions by persons
subject to U.S. jurisdiction on the high seas or in waters under U.S.
jurisdiction;'?’ “waters under U.S. jurisdiction” was defined in accordance with
U.S. control over its natural resources and “high seas” was left undefined in
light of the ongoing UNCLOS negotiations.

UNCLOS was discussed during the hearings before the Subcommittee
on Fisheries and Wildlife Conservation, where the Coordinator of Ocean Affairs
and Special Assistant for Fisheries and Wildlife to the Secretary of State
testified that, “the United States has negotiated a number of treaties and
agreements relating to the conservation of living marine resources,” and:

[the] basic concept underlying these arrangements is that of
conservation as defined in the convention on fishing and
conservation of the living resources of the high seas which
was adopted by the United Nations Conference on the Law of
the Sea, 1958, and to which the United States is a party.'?®

He further stated that “the United States is very actively seeking a new Law of
the Sea Convention,” and “[t]here will be a LOS conference very likely in
1973.7"*° Thus, UNCLOS was not absent from the Congressional record, and
discussion of high seas in the context of UNCLOS provides further support for
an international interpretation of “high seas.”

124 H.R. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.A.N. 4170. It is interesting to note that
NOAA is still using this definition in the context of the MMPA with regard to foreign nations.

123 See Marine Mammal Protection Act of 1972, Pub. L. No. 92-522, 86 Stat. 1027 (codified as
amended at 16 U.S.C. § 1361 (2005)).

126 Letter from Jane H. Chalmers, Deputy General Counsel, National Oceanic and Atmospheric
Administration to Thomas L. Sansonetti, Assistant Attorney General, United States Department of
Justice, Environment and Natural Resources Division, at 7 (Mar. 3, 2003) (on file with the National
Oceanic and Atmospheric Administration) [hereinafter Chalmers letter].

12 H.R. REP. NO. 92-707 (1972), reprinted in 1972 U.S.C.C.A.N. 4156 (emphasis added). See also
Nina M. Young & Suzanne Iudicello, Blueprint For the Whale Conservation: Implementing the
Marine Mammal Protection Act, 9 OCEAN & COASTAL L.J. 149, 151 (1997).

12 Marine Mammals: Hearings on Legislation for the Preservation and Protection of Marine
Mammals Before the Subcomm. on Fisheries and Wildlife Conservation of the House Comm. on
Merchant Marine and Fisheries, 92" Cong., 1% Sess. 92-10, at 181 (1971) (statement of Donald L.
McKernan, U.S. Ambassador, Coordinator of Ocean Affairs and Special Assistant for Fisheries and
Vz\;ildlife to the Secretary of State).

2 d.
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Moreover, during the hearings described above, the Special Assistant to
the Alaska Attorney General testified that there are “ample grounds for the
Federal Government to assert jurisdiction over mammals and over species which
do travel into Federal or international waters” in an attempt to distinguish
species that reside primarily in Alaskan territorial waters from those species that
migrate into the high seas.”® Although this testimony related to Alaska’s
concern regarding the Federal Government’s regulation of marine mammals in
its territorial seas, it is interesting to note that neither the State Attorney
General’s office nor the Committee Chairman considered that U.S. legislation
protecting marine mammals would or could extend beyond international waters
(i.e., high seas) to an area under a foreign sovereign’s control (i.e., FEEZ).

2. Caselaw

Against this legislative background, several courts have attempted to
resolve the obvious ambiguities in the MMPA’s use of the term “high seas.” A
cursory review of these few cases demonstrate the courts’ various and diverse
methods of interpretation, to include consideration of State sovereignty,
statutory authority, and jurisdictional language in the statute.

a. United States v. Mitchell

The first court to attempt to define the jurisdictional limits of the
MMPA was United States v. Mitchell*®" in 1977. United States v. Mitchell is
still the leading case on the extraterritorial application of the MMPA, and the
Mitchell court found that “the criminal prohibitions of the Act do not reach
conduct in the territorial waters of a foreign sovereignty.”'** The Mitchell court
found that the MMPA “is based on the control that a sovereign such as the
United States has over the natural resources within its territory.”'** In Mitchell,
an American citizen named Jerry Mitchell was convicted of violating the
MMPA by capturing 21 dolphins within the three-mile limit"** of the
Commonwealth of the Bahamas."> Mitchell was prosecuted for violating a

1 Marine Mammals: Hearings on Legislation for the Preservation and Protection of Marine
Mammals Before the Subcomm. on Fisheries and Wildlife Conservation of the House Comm. on
Merchant Marine and Fisheries, 92" Cong., 1 Sess. 92-10, at 451 (1971) (statement of David
Jackman, Special Assistant to the Alaskan Attorney General).

131 United States v. Mitchell, 553 F.2d 996 (5" Cir. 1977)

P2 1d. at 997.

3 1d. at 1002.

1% The United States recognized 3 NM territorial seas in 1977 and did not adopt the current
international standard of 12 NM territorial seas until 1988. Proclamation No. 5928, 54 Fed. Reg.
777 (1988). Although 12 NM territorial seas may have been considered customary international law
in 1977, UNCLOS did not codify the breadth of territorial seas at 12 NM until 1982. UNCLOS,
supra note 2, art. 3, 21 .L.M. at 1272.

% Mitchell, 553 F.2d at 997.
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NMFS regulation,*® which makes it unlawful for any person subject to U.S.
jurisdiction to take any marine mammal during the MMPA moratorium."*’ The
validity of the NMFS regulation is discussed further below, but the Mitchell
court found that the provision could not validly extend MMPA jurisdiction
beyond the high seas “because the statutory authority created by Congress does
not extend to the territory of foreign sovereigns.”'** This decision is not
surprising as courts have been extremely reluctant to apply U.S. law
extraterritorially.

b. Center for Biological Diversity v. National Science Foundation

Although most courts adopted the Mitchell court’s interpretation that
the MMPA did not extend to foreign territorial seas, there was still no decision
that discussed whether the MMPA extended to a FEEZ until Center for
Biological Diversity v. National Science Foundation.'* And the court in Center
for Biological Diversity v. National Science Foundation, basing its decision on
Mitchell and Environmental Defense Fund v. Massey,**® found that the “EEZ of
Mexico which extends 200 miles from the shore is not considered part of its
territorial waters and under U.S. law is considered part of the ‘high seas’ or the
‘global commons,’ that is, territory which belongs to all nations but subject to
the sovereignty of none.”"*' This case resulted in the issuance of a temporary
restraining order enjoining the National Science Foundation (“NSF”) from
continuing its acoustical research in the Gulf of California outside the territorial
seas of Mexico (in Mexico’s EEZ).'” The NSF was using air guns to fire
extremely high energy acoustic bursts to generate geophysical data and these
acoustic bursts were shown to present a significant danger of injury to and
harassment of marine mammals.'* While no other courts have specifically
addressed whether “high seas” includes the FEEZ under the MMPA or followed
the reasoning of this decision, other courts have addressed the nature of the EEZ
under U.S. law in the natural resources context.'**

50 C.F.R. § 216.11.

"7 Mitchell, 553 F.2d at 999.

3% 1d. at 1005.

139 Center for Biological Diversity v. National Science Foundation, 2002 U.S. Dist. LEXIS 22315
(N.D. Cal. Oct. 30, 2002).

" Environmental Defense Fund v. Massey, 986 F.2d 528 (D.C. Cir. 1993). This was the lone
NEPA decision which applied NEPA jurisdiction over Antarctica, “where the United States has a
great measure of legislative control.” Id. at 529.

4! Center for Biological Diversity, 2002 U.S. Dist. LEXIS 22315, at *9.

“21d. at *2 - 3.

3 1d. at *3 - 7.

' See infra Part IV.B.2.a.
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c¢. Florida Marine Contractors v. Williams

The most recent case to discuss the jurisdictional scope of the MMPA
and interpret United States v. Mitchell is Florida Marine Contractors v.
Williams."  In Williams, the court found the “precise question at issue” was
whether the MMPA’s moratorium in “Section 1371 applies to a state’s inland
waters without limitations for hazards attributable to recreational activities.”'*
The contractors in Williams wanted to build recreational docks on Florida’s
inland waterways and FWS denied the contractors the necessary permits under
the MMPA after concluding that the building and intended use of the docks
would result in the incidental taking of the Florida manatee and have more than
a negligible impact on the species.'*” The contractors then filed suit under the
Administrative Procedures Act,'”® claiming that the MMPA does not apply to
residential docks built on Florida’s inland waters.'*”  Although the MMPA
makes it unlawful to take any marine mammal in waters under U.S. jurisdiction,
the MMPA does not include inland waters under its definition of “waters under
U.S. jurisdiction.”™® To overcome this counterintuitive definition in MMPA
Section 1362, the court focused on the lack of any geographic restrictions in the
moratorium of MMPA Section 1371 and held that this section applied to all
waters, including inland waters.””' Specifically, the Williams court held that
FWS’s authority to allow the taking of marine mammals worldwide is governed
under the MMPA moratorium in Section 1371, and found that Section 1372 did
not regulate Agency conduct but only that conduct pertaining to individuals.'**

3. Agency Interpretation

The Commerce Department, the MMPA’s primary implementing
Agency via NOAA, has not helped the courts define the geographic scope of the
MMPA through its conflicting informal and formal'>® guidance. In formally
defining the geographic scope of the MMPA, NOAA’s implementing regulation

145378 F.Supp.2d 1353, 1355 (M.D. Fla. 2005).

45 1d. at 1360.

“71d. at 1356.

148 Administrative Procedures Act, 5 U.S.C. § 551, 706 (2005). The MMPA does not allow for a
private right of action, but the Administrative Procedures Act authorizes Federal courts to review a
federal agency’s interpretation of a federal statute. Williams, 378 F.Supp.2d at 1356.

9 Williams, 378 F.Supp.2d at 1356. Conceding that issuance of the permits would have more than a
negligible impact on the Florida manatees in Florida’s internal waters where the docks would be
built, the contractors argued that the MMPA did not apply. Id.

" MMPA § 1362 (15).

'3t Williams, 378 F.Supp.2d at 1357-59. The Court decided the case consistent with the same NOAA
regulation previously found invalid by the Mitchell Court. Id.

21d. See infra Part V.D.1.

'3 In this context, formal means that an agency position has undergone the formal rule making
process.
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adds a provision to the geographic prohibitions under the Act, making it
unlawful for “[a]ny person subject to the jurisdiction of the United States to take
any marine mammal during the moratorium.”"** So far, only the district court in
Florida Marine Contractors v. Williams appears to have agreed with this
interpretation of the MMPA moratorium in Section 1371. The Fifth Circuit in
United States v. Mitchell specifically found that the extension of jurisdiction in
the regulation “must be set aside as agency action in excess of statutory
authority.”'>> The Mitchell court also noted that, “Although the briefs disputed
the definition of the term ‘high seas,” the Government conceded in oral
argument that the definition, for the purposes of the Act, excludes the territorial
waters of sovereign states.”’*® And In the Matter of Tuna/Porpoise Cases, the
NOAA Administrative Law Judge (“ALJ”) found that Section 1372(1) sets out
the jurisdictional limits of the MMPA and cited Mitchell for “the correct legal
standard” that U.S. jurisdiction under the MMPA “extends to violations of the
Act on the high seas, but does not extend to violations which occur in the
territorial waters of other nations.”"”” The ALJ did not find that MMPA Section
1371, the moratorium, sets out the jurisdictional limits of the MMPA as
suggested by the Government (NOAA) in Mitchell.””® Thus, NOAA’s current
rule that the moratorium applies MMPA jurisdiction worldwide, as argued in
Mitchell in defense of its regulation, is inconsistent with its recognition in courts
and administrative hearings that the Act does not apply in foreign territorial
seas. And if the MMPA does not apply in foreign territorial seas because the
natural resources in territorial seas are under foreign sovereign control, then the
same reasoning applies with equal force in the FEEZ.

NOAA, however, has not included the FEEZ in its interpretation of
foreign “territorial seas” in courts and administrative hearings. In a letter from
the NOAA General Counsel to the Department of Justice, the NOAA General
Counsel stated: “[I]t is the long-standing and consistently held position of
NOAA and the U.S. Government that the MMPA applies as a matter of law to
actions of U.S. citizens and flag vessels in the EEZs of foreign states.”'”’

%450 C.F.R. § 216.11 (c) (2007)

** United States v. Mitchell, 553 F.2d 996, 1005 (5" Cir. 1977)

%6 1d. at 1005 n.15.

7 In re Tuna/Porpoise Cases, 3 O.R.W. 96, 1983 NOAA LEXIS 49, at *4 (NOAA 1983)
(enunciating the correct legal standard, but applying that standard inconsistently with the customary
international law).

"> Mitchell, 553 F.2d at 1005.

'3 Chalmers letter, supra note 126, at 1. Evidence of this informal position can also be found in the
NOAA/NMFS response to a comment to the final rule: “Taking and Importing Marine Mammals;
Taking Marine Mammals Incidental to Navy Operations of Surveillance Towed Array Sensor
System Low Frequency Active Sonar.” Taking and Importing Marine Mammals, supra note 75, at
46768. In response to a comment advocating adoption of a coherent noise policy for use in all
oceans involving all sources of anthropogenic noise, NMFS replied: “NMFS recognizes that there
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Although NOAA advocates that it has consistently applied the MMPA in the
FEEZ, it is unclear what legal reasoning supports this assertion. The United
States may not legally exert control over the natural resources in the FEEZ if the
natural resources in the FEEZ are under foreign sovereign control. Concurrent
jurisdiction over natural resources in the FEEZ may not be asserted unilaterally
under international law.'® Although the United States, via the MMPA, asserts
jurisdiction only over its citizens, by allowing its citizens incidental take
authorization in a FEEZ, it has exercised de facto jurisdiction over the foreign
resource in the FEEZ as well. Moreover, legislative history shows MMPA
jurisdiction to be consistent with areas where the United States may exert
control over natural resources. Also, MMPA jurisdiction cannot extend
worldwide based on the moratorium in Section 1371 if Section 1372 governs
MMPA jurisdiction and does not extend to foreign territorial seas. Finally, one
cannot argue that the MMPA has always considered that “high seas” begin after
U.S. territorial seas end, since ‘“high seas” are not “waters under U.S.
jurisdiction,” and “waters under U.S. jurisdiction” in the MMPA have always
included a fisheries zone. If the MMPA states that “waters under U.S.
jurisdiction” include the U.S. EEZ, then waters under foreign jurisdiction should
by implication include the FEEZ.

This last interpretation would be consistent with the Department of
Defense’s (“DoD”) explanation of MMPA and ESA jurisdiction found in the
Navy’s “at sea policy for environmental compliance,” which states that the Acts
apply in “the area from the U.S. high water mark seaward to the recog