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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO
DISMISS FOR UNLAWFUL
COMMAND INFLUENCE

UNITED STATES
V.

ME3 SAMUEL B. RAY

U.S. Coast Guard 21 July 2023

RELIEF SOUGHT

The Defense moved this Court to dismiss the charges and specifications due to the
influence of unlawful command influence. The Government opposed the motion. The
Court held oral arguments on 27 June 2023, made an oral ruling on the record on 27 June
2023, and indicated on the record that the oral ruling would be supplemented with a
written ruling.

ISSUE PRESENTED

Has the Defense raised the issue of actual UCI?

. If the Defense has raised the issue of actual UCI, has the Government disproved the
predicate facts on which the allegation of unlawful command influence is based; shown
there was no UCI; or shown that the UCI will not affect the proceedings?

Has the Defense raised the issue of apparent UCI?

4. 1If the Defense has raised the issue of apparent UCI, has the Government shown the
predicate facts raised by the Defense do not exist or do not constitute unlawful
command influence, or that the UCI did not place an intolerable strain upon the public’s
perception of the military justice system and that an objective, disinterested observer,
fully informed of all the facts and circumstances, would not harbor a significant doubt
about the fairness of the proceeding?

N —

[98)

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all
legal and competent evidence presented and the reasonable inferences drawn therefrom,
and resolved all issues of credibility. Specifically, the Court considered the defense and
government briefs and attachments. The Court finds the following facts by a
preponderance of the evidence:

1. The accused, ME3 Ray, is charged with violations of Article 120 (Abusive Sexual
Contact), Article 128 (Assault Consummated by a Battery), and Article 92 (Failure to
Obey Lawful General Order).
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2. General Court-Martial Convening Order (GCMCO) 1-20 was signed on 12 November
2020 by RADM Eric Jones, former Commander, Coast Guard Seventh District.

3. At that time, RADM Jones’s deputy was then CAPT Jeffrey Randall. RDML Jeffrey
Randall has since promoted to the rank of O-7.

4. RDML Randall reported to the Seventh District in July of 2020.

5. ME3 il the alleged victim in this case, made a report of sexual assault against
ME3 Ray stemming from an interaction on 18 March 2022.

6. The Coast Guard Investigative Service commenced an investigation.

7. RDML Randall discussed the ME3 Ray case with the Seventh District Staff Judge
Advocate (SJA).

8. RDML Randall briefed RADM Brendan McPherson, the Convening Authority and
successor to RADM Jones, on the ME3 Ray case during the preliminary investigation

phase.

9. RDML Randall frequently relayed UCM]J issues from the Seventh District SJA's
office to RADM McPherson during his tenure as Chief of Staff.

10. RDML Randall also made recommendations on cases when RADM McPherson
would ask for them.

11. When interviewed by the Defense, RDML Randall was able to recall specific details
of the ME3 Ray case.

12. RDML Randall transferred from the Seventh District in July of 2022.

13. RADM McPherson, the Convening Authority, signed Amendment 1 to GCMCO 1-20
on 6 October 2022. Amendment 1 changed the venue from Miami, Florida to Norfolk,
Virginia but made no changes to the members.

14. Charges were preferred against ME3 Ray on 28 October 2022.

15. RADM McPherson signed Amendment No. 2 to GCMCO 1-20 on 8§ November 2022.
16. Amendments Nos. 3-8 to GCMCO 1-20 were signed after 8 November 2022.

17. During the week of 19 June 2023, RDML Randall spoke with LCDR Stiehl, Assistant
Trial Counsel. RDML Randall knew LCDR Stiehl from his time at the Seventh District.
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18. The majority of their discussion focused on non-military justice matters. RDML
Randall was made aware that the ME3 Ray case was going to trial the week of 26 June
2023, which was the reason for LCDR Stiehl’s presence in Norfolk.

19. LCDR Stiehl previously attended a district morale event at RDML Randall’s house
while RDML Randall was assigned to the Seventh District.

20. On 26 June 2023, CDR Cronin, the military judge, stepped into the elevator and
RDML Randall was already in the elevator.

21. CDR Cronin said good morning and indicated that he was one of the Coast Guard’s
military judges.

22. RDML Randall asked if CDR Cronin was related to another Cronin in the Coast
Guard, to which CDR Cronin replied

23. RDML Randall then stated something to the effect of _
|

24. CDR Cronin rep!ic |1 o

words to that effect.

25. CDR Cronin departed the elevator after the door opened, and there was no additional
communication.

26. RDML Randall stated he has made this “flippant reference” to others before. RDML
Randall, however, did not make the same comment that he made to the military judge to

any individual involved with the ME3 Ray case, including the Convening Authority and

Staff Judge Advocate.

27. Following his departure from the Seventh District, RDML Randall did not have any
further discussions with the Convening Authority about the case.

28. RDML Randall took command of Force Readiness Command (FORCECOM) on 23
June 2023.

29. FORCECOM is headquartered in Norfolk, VA.

Further facts necessary for an appropriate ruling are contained within the analysis
section below.

PRINCIPLES OF LAW
Unlawful Command Influence (UCI)

UCT has often been referred to as “the mortal enemy of military justice.” United
States v. Gore, 60 M.J. 178, 178 (C.A.A.F. 2004) (quoting United States v. Thomas, 22

3
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M.J. 388, 393 (C.M.A. 1986)). Two types of unlawful command influence can arise in
the military justice system: actual unlawful command influence and the appearance of
unlawful command influence. From the outset, actual unlawful command influence has
commonly been recognized as occurring when there is an improper manipulation of the
criminal justice process which negatively affects the fair handling and/or disposition of a
case. United States v. Boyce, 76 M.J. 242, 247 (C.A.A.F. 2016). In contrast, apparent UCI
exists when “an objective, disinterested observer fully informed of the facts would
entertain a significant doubt that justice was being done and would perceive an
appearance of command influence.” Id. (quoting United States v. Mitchell, 39 M.J. 131
(C.M.A. 1994)).

Generally speaking, UCI involves the improper use, or perception of such use, of
superior authority to interfere with the court-martial process. See Gilligan and Lederer,
Court-Martial Procedure § 18-28.00 (4th ed. 2015). Military judges are charged with
serving as “sentinels” to identify and address any instances of UCI that come to their
attention. Boyce, 76 M.J. at 253 n.9 (citations omitted). Once UCI is raised, it is
“incumbent on the military judge to act in the spirit of the Code by avoiding even the
appearance of evil in his courtroom and by establishing the confidence of the general
public in the fairness of the court-martial proceedings.” United States v. Stoneman, 57
M.J. 35, 43 (C.A.A.F. 2002) (quoting United States v. Rosser, 6 M.J. 267, 271 (C.M.A.
1979)).

Actual UCI

The initial burden regarding actual UCI is on the defense to “show facts which, if
true, constitute unlawful command influence.” United States v. Biagase, 50 M.J. 143
(C.A.AF. 1999). Second, the defense must show “that the alleged unlawful command
influence has a logical connection to the court-martial, in terms of its potential to cause
unfairness in the proceedings.” /d. “The threshold for raising the issue at trial is low, but
more than mere allegation or speculation.” /d. The defense is required to present “some
evidence” of unlawful command influence. /d. (quoting United States v. Ayala, 43 M.J.
296, 300 (C.A.A.F. 1995)). Third, if the defense has made the requisite showing, the
burden shifts to the Government to:

(1) disprove “the predicate facts on which the allegation of unlawful command
influence is based”;

(2) persuade the military judge “that the facts do not constitute unlawful command
influence”; or

(3) prove at trial “that the unlawful command influence will not affect the
proceedings.”

Id. at 151. “Whichever tactic the Government chooses, the quantum of proof is beyond a
reasonable doubt.” Biagase, 50 M.J. at 151. This standard is set high because unlawful
command influence “tends to deprive servicemembers of their constitutional rights.”
United States v. Lewis, 63 M.J. 405, 413 (C.A.A.F. 2006).

4
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Congress enacted changes to Article 37, UCMJ, that were effective on 20
December 2019 and clarified the bounds of UCI. Article 37, UCMIJ mandates, “No
person subject to this chapter may attempt to coerce or, by any unauthorized means,
attempt to influence the action of a court-martial . . . in reach the findings or sentence in
any case ...” 10 U.S.C. § 837(a)(3).

Apparent UCI

Apparent UCI is a judicially created construct. Under the previous versions of
Article 37, UCMJ, and in contrast to actual UCI, a meritorious claim of the appearance of
UCI does not require prejudice to the accused. Boyce, 76 MJ at 248. Instead, the
prejudice is what is done to the “public’s perception of the fairness of the military justice
system as a whole.” Id. A significant factor in determining whether the unlawful
command influence created an intolerable strain on the public’s perception of the military
justice system is whether “appellant was not personally prejudiced by the unlawful
command influence, or that the prejudice caused by the UCI was later cured.” Id. at 248
n.S.

An accused who asserts there was an appearance of UCI bears the initial burden
of showing “some evidence” that UCI occurred. Bergdahl, 80 MJ at 234; Boyce, 76 MJ at
249. Although this is a low burden, the evidence presented by the accused to establish his
prima facie case must consist of more than “mere allegation or speculation.” Id. If the
accused presents “some evidence” of UCI, “the burden shifts to the government to prove
beyond a reasonable doubt that either: (a) the ‘predicate facts proffered by the appellant
do not exist,” or (b) ‘the facts as presented do not constitute UCL.” Id. If the government
fails to rebut the accused’s factual showing, it may still prevail if it proves:

[B]eyond a reasonable doubt that the UCI did not place an intolerable
strain upon the public’s perception of the military justice system and
that an objective, disinterested observer, fully informed of all the facts
and circumstances, would not harbor a significant doubt about the
fairness of the proceeding.

ld.

Congress amended Article 37, UCMJ, to require a showing of material prejudice
to the substantial rights of the accused before a finding or sentence of a court-martial may
be held incorrect on the ground of a violation of that section. “No finding or sentence of a
court-martial may be held incorrect on the ground of a violation of this section unless the
violation materially prejudices the substantial rights of the accused.” 10 U.S.C. 837(c).
The effective date of this amendment to Article 37, UCMJ, was 20 December 2019. See
National Defense Authorization Act 2020, Pub. L. No. 116-92, § 532(c), 133 Stat. 1361
(2019).

Accordingly, the Navy Marine Corps and Army Courts of Criminal Appeals have
held that the revised Article 37, UCMJ, requires a showing of material prejudice to the

5
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substantial rights of the accused, while still engaging in an apparent UCI analysis. United
States v. Gattis, 81 M.J. 748, 757 (N.M. Ct. Crim. App. 2021) and United States v. Alton,
2021 WL 2232100, at *5 n.5 (A.Ct. Crim. App. 2021)(unpublished). Further, under the
revised Article 37, UCMJ, appellate courts are statutorily barred from holding the
findings or sentence of the case to be incorrect on the grounds of apparent UCI without a
showing of material prejudice to the substantial rights of the accused. /d. The Coast
Guard Court of Criminal Appeals has not directly confronted the issue, as its recent UCI
rulings have involved acts committed prior to 20 December 2019. See Tucker, 82 M.J. at
567; United States v. Leal, 81 M.J. 613 (C.G. Ct. Crim. App. 2021).

Remedies for UCI

If the defense meets its initial burden, then UCI is raised at the trial level, and
consequentially, a presumption of prejudice is created. See United States v. Douglas, 68
M.J. 349, 354 (C.A.A.F. 2010)(citing Biagase, 50 M.J. at 150). To overcome this
presumption, the trial court must be convinced beyond a reasonable doubt that the UCI
will have no prejudicial effect on the court-martial. /d.

A court finding either actual or apparent UCI “has broad discretion in crafting a
remedy to remove the taint of unlawful command influence.” Douglas, 68 MJ at 354
(quoting United States v. Houser, 36 M.J. 392,397 (C.M.A. 1993)). The court should
attempt to take proactive, curative steps to remove the taint of UCI and, therefore, ensure
a fair trial. /d. CAAF has long recognized that, once UCI is raised “...it is incumbent on
the military judge to act in the spirit of the UCMIJ by avoiding even the appearance of
evil in his courtroom and by establishing the confidence of the general public in the
fairness of the court-martial proceedings.” United States v. Gore, 60 M.J. 178, 186
(C.A.AF. 2004)(internal citations omitted).

Dismissal of charges is a drastic remedy, and courts must look to see whether
alternative remedies are available. United States v. Cooper, 35 M.J. 417,422 (C.M.A.
1992). “Dismissal is appropriate if and only if the trial judge finds that command
influence exists . . . and finds, further, that there is no way to prevent it from adversely
affecting the findings or sentence beyond a reasonable doubt. . . .” Villareal v. Ramsey,
1995 WL 935024 at *5.

Recusal of Military Judge

Under R.C.M. 902(a), “a military judge shall disqualify himself or herself in a
proceeding in which that military judge’s impartiality might reasonably be
questioned.” The Discussion to R.C.M. 902(d)(1) directs a military judge to “broadly
construe grounds for challenge” but not to “step down from a case unnecessarily.”

On appeal, courts apply the three factors from Liljeberg v. Health Servs.
Acquisition Corp., 486 U.S. 847 (1988), to determine if reversal is warranted when a
military judge should have been recused: (1) risk of injustice to the parties in the case,
(2) risk that the denial of relief will result in injustice in other cases, and (3) the risk of
undermining public confidence in the judicial process.

6
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ANALYSIS

Actual Accusatory UCI

The Defense did not raise the issue of actual, accusatory UCI.

The Court finds that the Defense has not met its burden to demonstrate some
evidence of actual, accusatory UCI. RDML Randall was briefed on the case during the
initial report up to the first flag in the chain of command. He did not, however, have any
involvement with the case following that brief, other than a case update in the context of
a monthly military justice meeting with the SJA. He does not recall discussing the case
after that point, and there is no evidence suggesting that he did. RDML Randall then
transferred out of the Seventh District approximately two months prior to preferral. After
his departure, he did not have any further discussions with the Convening Authority
about the case. Finally, RDML Randall did not make the same comment that he made to
the military judge to any individual involved with the ME3 Ray case, including the
Convening Authority and Staff Judge Advocate.

Even if RDML Randall’s remarks constituted actual, accusatory UCI, the
Government has proven beyond a reasonable doubt the actual, accusatory UCI will
not affect the proceedings.

The government has proved beyond a reasonable doubt that the comments made
by RDML Randall will not impact the proceedings. As detailed above, RDML Randall
had no involvement in any decisions concerning the case, including the decision to prefer
and refer charges.

Actual Adjudicative UCI

The Defense raised the issue of actual, adjudicative UCI.

The Court finds that the Defense has met its burden. The Defense offered RDML
Randall’s comment to the military judge as some evidence of an attempt to influence the
independent discretion of the military judge. The initial burden regarding actual UCI is
on the defense to “show facts which, if true, constitute unlawful command influence.”
United States v. Biagase, 50 M.J. 143 (C.A.A.F. 1999). Second, the defense must show
“that the alleged unlawful command influence has a logical connection to the court-
martial, in terms of its potential to cause unfairness in the proceedings.” Id. “The
threshold for raising the issue at trial is low, but more than mere allegation or
speculation.” /d. Here, RDML Randall made a comment to the presiding military judge
that suggested the guilt of the accused. There is also a logical connection to the court-
martial, given RDML Randall’s former position as the deputy to the Convening
Authority. This is “some evidence” sufficient to shift the burden.

The Government has proven beyond a reasonable doubt the actual, adjudicative
UCI will not affect the proceedings.

The Court finds that the comment by RDML Randall was inappropriate. This
7
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finding notwithstanding, the government has proved beyond a reasonable doubt that the
comment made by RDML Randall will not impact the proceedings. RDML Randall was
neither intending nor attempting to influence the military judge with the comment, and no
one else was present in the elevator when the comment was made. He intended the
comment as a joke. Moreover, the military judge stated on the record that there is no risk
that the comment will influence his decisions in the case; that he feels any risk to his
career by the comment; or that he is in any way biased. The military judge does not
know RDML Randall and has never interacted with him in even a professional capacity.
Based on that evidence, the government has proved beyond a reasonable doubt that the
comments made by RDML Randall will not impact the proceedings.

Apparent UCI

Defense raised some evidence of apparent UCI.

For the reasons stated above, the Court finds the defense satisfied the burden of
presenting “some evidence” which, if true, would constitute apparent accusatory and
apparent adjudicative UCI. Specifically, the Defense argues that RADM Randall’s
comment suggests that he harbors a significant bias in favor of the government and a
preference that the accused be found guilty and punished severely. This comment and his
potential to impact the case while he was the Chief of Staft to the Seventh District could
cause an objective, disinterested observer to harbor a significant doubt about the fairness
of the proceedings. Boyce, 76 M.J. at 249. Similarly, the Defense argues that RDML
Randall’s comment to the military judge could be viewed as an intent to influence the
military judge.

The government has proven beyond a reasonable doubt that the apparent,
accusatory and adjudicative UCI will not place an intolerable strain upon the
public’s perception of military justice.

The Court finds that RDML Randall’s comments will not place an intolerable
strain upon the public’s perception of military justice. As detailed in the findings above,
RDML Randall had no involvement in any decisions concerning the case, including the
decision to prefer and refer charges.

Further, the Court finds that there is no evidence suggesting any of the
prospective or seated members in the case have been impacted. Following RDML
Randall’s departure from the Seventh District, RADM McPherson signed Amendment 1
to the convening order, which shifted the venue to Norfolk, VA. Additionally, RADM
McPherson opted to detail members from the pool of Coast Guard personnel within the
Norfolk, VA area rather than those from the Seventh District. RDML Randall took
command of FORCECOM - a command in the Norfolk, VA area - on 23 June 2023,
three days before the start of trial. Additionally, as detailed further below, the Court
granted expanded general and individual voir dire as judicial remedies to ensure that none
of the members have been influenced by RDML Randall. General and individual voir
dire revealed that the only member who had anything but a purely professional
interaction with RDML Randall was LCDR |l who was challenged for cause and

8
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excused.

Similarly, as detailed above in the findings regarding the comment to the military
judge, there is no risk that the comment will influence the military judge’s decisions in
the case; that he feels any risk to his career by the comment; or that he is in any way
biased. Accordingly, the government has proved beyond a reasonable doubt that the
comment will not place an intolerable strain upon the public’s perception of military
justice. A disinterested observer, fully informed of all the facts, would not harbor a
significant doubt regarding the military judge’s impartiality.

Finally, as detailed above, the Government has proven beyond a reasonable doubt
that there is no prejudice to the accused. RDML Randall’s comment was inappropriate,
but it has not impacted the case. RDML Randall was not the Convening Authority, and
the Government proved beyond a reasonable doubt that the Convening Authority’s
decisions in the case were not influenced by RDML Randall. To the extent he made
similar comments in the past, those comments were made to others unassociated with the
case. Further, there is no evidence that any of the members or the military judge were
influenced by RDML Randall.

For those reasons, the Court finds a disinterested observer, fully informed of all
the facts, would not harbor a significant doubt over the fairness of the proceedings based
on RDML Randall’s actions.

Assuming the government has not proven beyond a reasonable doubt that the
apparent UCI will not place an intolerable strain upon the public’s perception of
military justice, judicial remedies are available to cure the apparent UCI.

Before granting the drastic remedy of dismissal of the charges, the Court must
look to whether alternative remedies are available. As a threshold matter, the Court finds
dismissal of the charges is not appropriate because to the extent there was prejudice
suffered by the accused, it did not materially or irreparably prejudice his substantive
rights in the proceedings. There has been no suggestion or evidence presented suggesting
that RDML Randall’s comment denied the accused’s Sixth Amendment rights to present
a defense or right to counsel or otherwise resulted in prejudice to his substantive rights.

The Court finds that recusal of the military judge is not required. Under R.C.M.
902(a), “a military judge shall disqualify himself or herself in a proceeding in which that
military judge’s impartiality might reasonably be questioned.” The Discussion to R.C.M.
902(d)(1) directs a military judge to “broadly construe grounds for challenge™ but not to
“step down from a case unnecessarily.” Even broadly construing the grounds for the
Defense’s challenge, the military judge was clear on the record that there is no risk that
the comment will influence his decisions in the case; that he feels any risk to his career
by the comment; or that he is in any way biased. Further, the military judge does not
have any other relationship with RDML Randall that would suggest an appearance of
impropriety. The Court finds that a disinterested observer, fully informed of all the facts,
would not harbor a significant doubt over the fairness of the military judge presiding over
the case.
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The Court further finds that the Defense’s proposed alternative remedies are not
appropriate. The Defense argues that the evidence of apparent UCI impacted the military
judge and potentially the Convening Authority during the referral process. Disqualifying
the current Convening Authority, RADM Schofield, does not address the apparent UCI in
any discernible way. RADM Schofield just reported to the Seventh District and had no
role in the referral process. Similarly, additional peremptory challenges do not address
the particular risks of UCI found here.

The Court previously found that the government proved beyond a reasonable
doubt that RDML Randall did not impact or influence the Convening Authority in any
way. Although unlikely, the only other potential impact to the case would be concerning
a member, if for example, the member transferred from the Seventh District to the
Norfolk area or the member has interacted with RDML Randall in the past. The Court
finds that an appropriate alternative remedy in the case is to ensure that no prospective
member is impaneled that has been in any way influenced by RDML Randall or could be
viewed by a third party observer as having been influenced by him. To this end, the
Court granted additional general voir dire; expanded individual voir dire; and liberally
granted challenges for cause based on possible interactions with RDML Randall. To the
extent any exists, this remedy removed the taint of UCI from the proceedings and ensured
the accused’s right to a fair trial and the preservation of the integrity of the military
justice system.

CONCLUSIONS OF LAW

The Defense did not raise the issue of actual, accusatory UCI.

. Even if RDML Randall’s remarks constituted actual, accusatory UCI, the

Government has proven beyond a reasonable doubt the actual, accusatory UCI will

not affect the proceedings.

The Defense raised the issue of actual, adjudicative UCL

4. The Government has proven beyond a reasonable doubt that the actual, adjudicative

UCI will not affect the proceedings.

The Defense raised the issue of apparent UCI.

6. The Government has proven beyond a reasonable doubt that the that the apparent
UCI will not place an intolerable strain upon the public’s perception of military
justice.

7. Assuming the Government has not proven beyond a reasonable doubt that the

apparent UCI will not place an intolerable strain upon the public’s perception of

military justice, judicial remedies are available to cure the apparent UCI.

N —

(98]

9]

RULING
The defense’s motion for appropriate relief is GRANTED, in part, and DENIED, in part,
consistent with the above conclusions of law.
10
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So ordered this 21st day of July, 2023
CRONIN.TIMQOTH pigitally signed by

croNINTIMOTHY.N. |
Y.N _ Date: 2023.07.21 13:36:46 -04'00
Timothy N. Cronin
Commander, U.S. Coast Guard

Military Judge

11
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO
DISMISS FOR UNLAWFUL
COMMAND INFLUENCE

UNITED STATES
V.

ME3 SAMUEL B. RAY

U.S. Coast Guard 21 July 2023

RELIEF SOUGHT

The Defense moved this Court to dismiss the charges and specifications due to the
influence of unlawful command influence. The Government opposed the motion. The
Court held oral arguments on 27 June 2023, made an oral ruling on the record on 27 June
2023, and indicated on the record that the oral ruling would be supplemented with a
written ruling.

ISSUE PRESENTED

Has the Defense raised the issue of actual UCI?

. If the Defense has raised the issue of actual UCI, has the Government disproved the
predicate facts on which the allegation of unlawful command influence is based; shown
there was no UCI; or shown that the UCI will not affect the proceedings?

Has the Defense raised the issue of apparent UCI?

4. 1If the Defense has raised the issue of apparent UCI, has the Government shown the
predicate facts raised by the Defense do not exist or do not constitute unlawful
command influence, or that the UCI did not place an intolerable strain upon the public’s
perception of the military justice system and that an objective, disinterested observer,
fully informed of all the facts and circumstances, would not harbor a significant doubt
about the fairness of the proceeding?

N —

[98)

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all
legal and competent evidence presented and the reasonable inferences drawn therefrom,
and resolved all issues of credibility. Specifically, the Court considered the defense and
government briefs and attachments. The Court finds the following facts by a
preponderance of the evidence:

1. The accused, ME3 Ray, is charged with violations of Article 120 (Abusive Sexual
Contact), Article 128 (Assault Consummated by a Battery), and Article 92 (Failure to
Obey Lawful General Order).
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2. General Court-Martial Convening Order (GCMCO) 1-20 was signed on 12 November
2020 by RADM Eric Jones, former Commander, Coast Guard Seventh District.

3. At that time, RADM Jones’s deputy was then CAPT Jeffrey Randall. RDML Jeffrey
Randall has since promoted to the rank of O-7.

4. RDML Randall reported to the Seventh District in July of 2020.

5. ME3 A.A., the alleged victim in this case, made a report of sexual assault against
ME3 Ray stemming from an interaction on 18 March 2022.

6. The Coast Guard Investigative Service commenced an investigation.

7. RDML Randall discussed the ME3 Ray case with the Seventh District Staff Judge
Advocate (SJA).

8. RDML Randall briefed RADM Brendan McPherson, the Convening Authority and
successor to RADM Jones, on the ME3 Ray case during the preliminary investigation

phase.

9. RDML Randall frequently relayed UCM]J issues from the Seventh District SJA's
office to RADM McPherson during his tenure as Chief of Staff.

10. RDML Randall also made recommendations on cases when RADM McPherson
would ask for them.

11. When interviewed by the Defense, RDML Randall was able to recall specific details
of the ME3 Ray case.

12. RDML Randall transferred from the Seventh District in July of 2022.

13. RADM McPherson, the Convening Authority, signed Amendment 1 to GCMCO 1-20
on 6 October 2022. Amendment 1 changed the venue from Miami, Florida to Norfolk,
Virginia but made no changes to the members.

14. Charges were preferred against ME3 Ray on 28 October 2022.

15. RADM McPherson signed Amendment No. 2 to GCMCO 1-20 on 8§ November 2022.
16. Amendments Nos. 3-8 to GCMCO 1-20 were signed after 8 November 2022.

17. During the week of 19 June 2023, RDML Randall spoke with LCDR Stiehl, Assistant
Trial Counsel. RDML Randall knew LCDR Stiehl from his time at the Seventh District.
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18. The majority of their discussion focused on non-military justice matters. RDML
Randall was made aware that the ME3 Ray case was going to trial the week of 26 June
2023, which was the reason for LCDR Stiehl’s presence in Norfolk.

19. LCDR Stiehl previously attended a district morale event at RDML Randall’s house
while RDML Randall was assigned to the Seventh District.

20. On 26 June 2023, CDR Cronin, the military judge, stepped into the elevator and
RDML Randall was already in the elevator.

21. CDR Cronin said good morning and indicated that he was one of the Coast Guard’s
military judges.

22. RDML Randall asked if CDR Cronin was related to another Cronin in the Coast
Guard, to which CDR Cronin replied “No, sir.”

23. RDML Randall then stated something to the effect of “so you are the one that makes
sure he gets the chair?”

24. CDR Cronin replied “No, sir. I’'m here to help the members hear the evidence” or
words to that effect.

25. CDR Cronin departed the elevator after the door opened, and there was no additional
communication.

26. RDML Randall stated he has made this “flippant reference” to others before. RDML
Randall, however, did not make the same comment that he made to the military judge to

any individual involved with the ME3 Ray case, including the Convening Authority and

Staff Judge Advocate.

27. Following his departure from the Seventh District, RDML Randall did not have any
further discussions with the Convening Authority about the case.

28. RDML Randall took command of Force Readiness Command (FORCECOM) on 23
June 2023.

29. FORCECOM is headquartered in Norfolk, VA.

Further facts necessary for an appropriate ruling are contained within the analysis
section below.

PRINCIPLES OF LAW
Unlawful Command Influence (UCI)

UCT has often been referred to as “the mortal enemy of military justice.” United
States v. Gore, 60 M.J. 178, 178 (C.A.A.F. 2004) (quoting United States v. Thomas, 22
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M.J. 388, 393 (C.M.A. 1986)). Two types of unlawful command influence can arise in
the military justice system: actual unlawful command influence and the appearance of
unlawful command influence. From the outset, actual unlawful command influence has
commonly been recognized as occurring when there is an improper manipulation of the
criminal justice process which negatively affects the fair handling and/or disposition of a
case. United States v. Boyce, 76 M.J. 242, 247 (C.A.A.F. 2016). In contrast, apparent UCI
exists when “an objective, disinterested observer fully informed of the facts would
entertain a significant doubt that justice was being done and would perceive an
appearance of command influence.” Id. (quoting United States v. Mitchell, 39 M.J. 131
(C.M.A. 1994)).

Generally speaking, UCI involves the improper use, or perception of such use, of
superior authority to interfere with the court-martial process. See Gilligan and Lederer,
Court-Martial Procedure § 18-28.00 (4th ed. 2015). Military judges are charged with
serving as “sentinels” to identify and address any instances of UCI that come to their
attention. Boyce, 76 M.J. at 253 n.9 (citations omitted). Once UCI is raised, it is
“incumbent on the military judge to act in the spirit of the Code by avoiding even the
appearance of evil in his courtroom and by establishing the confidence of the general
public in the fairness of the court-martial proceedings.” United States v. Stoneman, 57
M.J. 35, 43 (C.A.A.F. 2002) (quoting United States v. Rosser, 6 M.J. 267, 271 (C.M.A.
1979)).

Actual UCI

The initial burden regarding actual UCI is on the defense to “show facts which, if
true, constitute unlawful command influence.” United States v. Biagase, 50 M.J. 143
(C.A.AF. 1999). Second, the defense must show “that the alleged unlawful command
influence has a logical connection to the court-martial, in terms of its potential to cause
unfairness in the proceedings.” /d. “The threshold for raising the issue at trial is low, but
more than mere allegation or speculation.” /d. The defense is required to present “some
evidence” of unlawful command influence. /d. (quoting United States v. Ayala, 43 M.J.
296, 300 (C.A.A.F. 1995)). Third, if the defense has made the requisite showing, the
burden shifts to the Government to:

(1) disprove “the predicate facts on which the allegation of unlawful command
influence is based”;

(2) persuade the military judge “that the facts do not constitute unlawful command
influence”; or

(3) prove at trial “that the unlawful command influence will not affect the
proceedings.”

Id. at 151. “Whichever tactic the Government chooses, the quantum of proof is beyond a
reasonable doubt.” Biagase, 50 M.J. at 151. This standard is set high because unlawful
command influence “tends to deprive servicemembers of their constitutional rights.”
United States v. Lewis, 63 M.J. 405, 413 (C.A.A.F. 2006).

4

APPELLATE EXHIBIT 97
Page 4 of 11



Congress enacted changes to Article 37, UCMJ, that were effective on 20
December 2019 and clarified the bounds of UCI. Article 37, UCMIJ mandates, “No
person subject to this chapter may attempt to coerce or, by any unauthorized means,
attempt to influence the action of a court-martial . . . in reach the findings or sentence in
any case ...” 10 U.S.C. § 837(a)(3).

Apparent UCI

Apparent UCI is a judicially created construct. Under the previous versions of
Article 37, UCMJ, and in contrast to actual UCI, a meritorious claim of the appearance of
UCI does not require prejudice to the accused. Boyce, 76 MJ at 248. Instead, the
prejudice is what is done to the “public’s perception of the fairness of the military justice
system as a whole.” Id. A significant factor in determining whether the unlawful
command influence created an intolerable strain on the public’s perception of the military
justice system is whether “appellant was not personally prejudiced by the unlawful
command influence, or that the prejudice caused by the UCI was later cured.” Id. at 248
n.S.

An accused who asserts there was an appearance of UCI bears the initial burden
of showing “some evidence” that UCI occurred. Bergdahl, 80 MJ at 234; Boyce, 76 MJ at
249. Although this is a low burden, the evidence presented by the accused to establish his
prima facie case must consist of more than “mere allegation or speculation.” Id. If the
accused presents “some evidence” of UCI, “the burden shifts to the government to prove
beyond a reasonable doubt that either: (a) the ‘predicate facts proffered by the appellant
do not exist,” or (b) ‘the facts as presented do not constitute UCL.” Id. If the government
fails to rebut the accused’s factual showing, it may still prevail if it proves:

[B]eyond a reasonable doubt that the UCI did not place an intolerable
strain upon the public’s perception of the military justice system and
that an objective, disinterested observer, fully informed of all the facts
and circumstances, would not harbor a significant doubt about the
fairness of the proceeding.

ld.

Congress amended Article 37, UCMJ, to require a showing of material prejudice
to the substantial rights of the accused before a finding or sentence of a court-martial may
be held incorrect on the ground of a violation of that section. “No finding or sentence of a
court-martial may be held incorrect on the ground of a violation of this section unless the
violation materially prejudices the substantial rights of the accused.” 10 U.S.C. 837(c).
The effective date of this amendment to Article 37, UCMJ, was 20 December 2019. See
National Defense Authorization Act 2020, Pub. L. No. 116-92, § 532(c), 133 Stat. 1361
(2019).

Accordingly, the Navy Marine Corps and Army Courts of Criminal Appeals have
held that the revised Article 37, UCMJ, requires a showing of material prejudice to the
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substantial rights of the accused, while still engaging in an apparent UCI analysis. United
States v. Gattis, 81 M.J. 748, 757 (N.M. Ct. Crim. App. 2021) and United States v. Alton,
2021 WL 2232100, at *5 n.5 (A.Ct. Crim. App. 2021)(unpublished). Further, under the
revised Article 37, UCMJ, appellate courts are statutorily barred from holding the
findings or sentence of the case to be incorrect on the grounds of apparent UCI without a
showing of material prejudice to the substantial rights of the accused. /d. The Coast
Guard Court of Criminal Appeals has not directly confronted the issue, as its recent UCI
rulings have involved acts committed prior to 20 December 2019. See Tucker, 82 M.J. at
567; United States v. Leal, 81 M.J. 613 (C.G. Ct. Crim. App. 2021).

Remedies for UCI

If the defense meets its initial burden, then UCI is raised at the trial level, and
consequentially, a presumption of prejudice is created. See United States v. Douglas, 68
M.J. 349, 354 (C.A.A.F. 2010)(citing Biagase, 50 M.J. at 150). To overcome this
presumption, the trial court must be convinced beyond a reasonable doubt that the UCI
will have no prejudicial effect on the court-martial. /d.

A court finding either actual or apparent UCI “has broad discretion in crafting a
remedy to remove the taint of unlawful command influence.” Douglas, 68 MJ at 354
(quoting United States v. Houser, 36 M.J. 392,397 (C.M.A. 1993)). The court should
attempt to take proactive, curative steps to remove the taint of UCI and, therefore, ensure
a fair trial. /d. CAAF has long recognized that, once UCI is raised “...it is incumbent on
the military judge to act in the spirit of the UCMIJ by avoiding even the appearance of
evil in his courtroom and by establishing the confidence of the general public in the
fairness of the court-martial proceedings.” United States v. Gore, 60 M.J. 178, 186
(C.A.AF. 2004)(internal citations omitted).

Dismissal of charges is a drastic remedy, and courts must look to see whether
alternative remedies are available. United States v. Cooper, 35 M.J. 417,422 (C.M.A.
1992). “Dismissal is appropriate if and only if the trial judge finds that command
influence exists . . . and finds, further, that there is no way to prevent it from adversely
affecting the findings or sentence beyond a reasonable doubt. . . .” Villareal v. Ramsey,
1995 WL 935024 at *5.

Recusal of Military Judge

Under R.C.M. 902(a), “a military judge shall disqualify himself or herself in a
proceeding in which that military judge’s impartiality might reasonably be
questioned.” The Discussion to R.C.M. 902(d)(1) directs a military judge to “broadly
construe grounds for challenge” but not to “step down from a case unnecessarily.”

On appeal, courts apply the three factors from Liljeberg v. Health Servs.
Acquisition Corp., 486 U.S. 847 (1988), to determine if reversal is warranted when a
military judge should have been recused: (1) risk of injustice to the parties in the case,
(2) risk that the denial of relief will result in injustice in other cases, and (3) the risk of
undermining public confidence in the judicial process.
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ANALYSIS

Actual Accusatory UCI

The Defense did not raise the issue of actual, accusatory UCI.

The Court finds that the Defense has not met its burden to demonstrate some
evidence of actual, accusatory UCI. RDML Randall was briefed on the case during the
initial report up to the first flag in the chain of command. He did not, however, have any
involvement with the case following that brief, other than a case update in the context of
a monthly military justice meeting with the SJA. He does not recall discussing the case
after that point, and there is no evidence suggesting that he did. RDML Randall then
transferred out of the Seventh District approximately two months prior to preferral. After
his departure, he did not have any further discussions with the Convening Authority
about the case. Finally, RDML Randall did not make the same comment that he made to
the military judge to any individual involved with the ME3 Ray case, including the
Convening Authority and Staff Judge Advocate.

Even if RDML Randall’s remarks constituted actual, accusatory UCI, the
Government has proven beyond a reasonable doubt the actual, accusatory UCI will
not affect the proceedings.

The government has proved beyond a reasonable doubt that the comments made
by RDML Randall will not impact the proceedings. As detailed above, RDML Randall
had no involvement in any decisions concerning the case, including the decision to prefer
and refer charges.

Actual Adjudicative UCI

The Defense raised the issue of actual, adjudicative UCI.

The Court finds that the Defense has met its burden. The Defense offered RDML
Randall’s comment to the military judge as some evidence of an attempt to influence the
independent discretion of the military judge. The initial burden regarding actual UCI is
on the defense to “show facts which, if true, constitute unlawful command influence.”
United States v. Biagase, 50 M.J. 143 (C.A.A.F. 1999). Second, the defense must show
“that the alleged unlawful command influence has a logical connection to the court-
martial, in terms of its potential to cause unfairness in the proceedings.” Id. “The
threshold for raising the issue at trial is low, but more than mere allegation or
speculation.” /d. Here, RDML Randall made a comment to the presiding military judge
that suggested the guilt of the accused. There is also a logical connection to the court-
martial, given RDML Randall’s former position as the deputy to the Convening
Authority. This is “some evidence” sufficient to shift the burden.

The Government has proven beyond a reasonable doubt the actual, adjudicative
UCI will not affect the proceedings.

The Court finds that the comment by RDML Randall was inappropriate. This
7
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finding notwithstanding, the government has proved beyond a reasonable doubt that the
comment made by RDML Randall will not impact the proceedings. RDML Randall was
neither intending nor attempting to influence the military judge with the comment, and no
one else was present in the elevator when the comment was made. He intended the
comment as a joke. Moreover, the military judge stated on the record that there is no risk
that the comment will influence his decisions in the case; that he feels any risk to his
career by the comment; or that he is in any way biased. The military judge does not
know RDML Randall and has never interacted with him in even a professional capacity.
Based on that evidence, the government has proved beyond a reasonable doubt that the
comments made by RDML Randall will not impact the proceedings.

Apparent UCI

Defense raised some evidence of apparent UCI.

For the reasons stated above, the Court finds the defense satisfied the burden of
presenting “some evidence” which, if true, would constitute apparent accusatory and
apparent adjudicative UCI. Specifically, the Defense argues that RADM Randall’s
comment suggests that he harbors a significant bias in favor of the government and a
preference that the accused be found guilty and punished severely. This comment and his
potential to impact the case while he was the Chief of Staft to the Seventh District could
cause an objective, disinterested observer to harbor a significant doubt about the fairness
of the proceedings. Boyce, 76 M.J. at 249. Similarly, the Defense argues that RDML
Randall’s comment to the military judge could be viewed as an intent to influence the
military judge.

The government has proven beyond a reasonable doubt that the apparent,
accusatory and adjudicative UCI will not place an intolerable strain upon the
public’s perception of military justice.

The Court finds that RDML Randall’s comments will not place an intolerable
strain upon the public’s perception of military justice. As detailed in the findings above,
RDML Randall had no involvement in any decisions concerning the case, including the
decision to prefer and refer charges.

Further, the Court finds that there is no evidence suggesting any of the
prospective or seated members in the case have been impacted. Following RDML
Randall’s departure from the Seventh District, RADM McPherson signed Amendment 1
to the convening order, which shifted the venue to Norfolk, VA. Additionally, RADM
McPherson opted to detail members from the pool of Coast Guard personnel within the
Norfolk, VA area rather than those from the Seventh District. RDML Randall took
command of FORCECOM - a command in the Norfolk, VA area - on 23 June 2023,
three days before the start of trial. Additionally, as detailed further below, the Court
granted expanded general and individual voir dire as judicial remedies to ensure that none
of the members have been influenced by RDML Randall. General and individual voir
dire revealed that the only member who had anything but a purely professional
interaction with RDML Randall was LCDR |Jli] who was challenged for cause and
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excused.

Similarly, as detailed above in the findings regarding the comment to the military
judge, there is no risk that the comment will influence the military judge’s decisions in
the case; that he feels any risk to his career by the comment; or that he is in any way
biased. Accordingly, the government has proved beyond a reasonable doubt that the
comment will not place an intolerable strain upon the public’s perception of military
justice. A disinterested observer, fully informed of all the facts, would not harbor a
significant doubt regarding the military judge’s impartiality.

Finally, as detailed above, the Government has proven beyond a reasonable doubt
that there is no prejudice to the accused. RDML Randall’s comment was inappropriate,
but it has not impacted the case. RDML Randall was not the Convening Authority, and
the Government proved beyond a reasonable doubt that the Convening Authority’s
decisions in the case were not influenced by RDML Randall. To the extent he made
similar comments in the past, those comments were made to others unassociated with the
case. Further, there is no evidence that any of the members or the military judge were
influenced by RDML Randall.

For those reasons, the Court finds a disinterested observer, fully informed of all
the facts, would not harbor a significant doubt over the fairness of the proceedings based
on RDML Randall’s actions.

Assuming the government has not proven beyond a reasonable doubt that the
apparent UCI will not place an intolerable strain upon the public’s perception of
military justice, judicial remedies are available to cure the apparent UCI.

Before granting the drastic remedy of dismissal of the charges, the Court must
look to whether alternative remedies are available. As a threshold matter, the Court finds
dismissal of the charges is not appropriate because to the extent there was prejudice
suffered by the accused, it did not materially or irreparably prejudice his substantive
rights in the proceedings. There has been no suggestion or evidence presented suggesting
that RDML Randall’s comment denied the accused’s Sixth Amendment rights to present
a defense or right to counsel or otherwise resulted in prejudice to his substantive rights.

The Court finds that recusal of the military judge is not required. Under R.C.M.
902(a), “a military judge shall disqualify himself or herself in a proceeding in which that
military judge’s impartiality might reasonably be questioned.” The Discussion to R.C.M.
902(d)(1) directs a military judge to “broadly construe grounds for challenge™ but not to
“step down from a case unnecessarily.” Even broadly construing the grounds for the
Defense’s challenge, the military judge was clear on the record that there is no risk that
the comment will influence his decisions in the case; that he feels any risk to his career
by the comment; or that he is in any way biased. Further, the military judge does not
have any other relationship with RDML Randall that would suggest an appearance of
impropriety. The Court finds that a disinterested observer, fully informed of all the facts,
would not harbor a significant doubt over the fairness of the military judge presiding over
the case.
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The Court further finds that the Defense’s proposed alternative remedies are not
appropriate. The Defense argues that the evidence of apparent UCI impacted the military
judge and potentially the Convening Authority during the referral process. Disqualifying
the current Convening Authority, RADM Schofield, does not address the apparent UCI in
any discernible way. RADM Schofield just reported to the Seventh District and had no
role in the referral process. Similarly, additional peremptory challenges do not address
the particular risks of UCI found here.

The Court previously found that the government proved beyond a reasonable
doubt that RDML Randall did not impact or influence the Convening Authority in any
way. Although unlikely, the only other potential impact to the case would be concerning
a member, if for example, the member transferred from the Seventh District to the
Norfolk area or the member has interacted with RDML Randall in the past. The Court
finds that an appropriate alternative remedy in the case is to ensure that no prospective
member is impaneled that has been in any way influenced by RDML Randall or could be
viewed by a third party observer as having been influenced by him. To this end, the
Court granted additional general voir dire; expanded individual voir dire; and liberally
granted challenges for cause based on possible interactions with RDML Randall. To the
extent any exists, this remedy removed the taint of UCI from the proceedings and ensured
the accused’s right to a fair trial and the preservation of the integrity of the military
justice system.

CONCLUSIONS OF LAW

The Defense did not raise the issue of actual, accusatory UCI.

. Even if RDML Randall’s remarks constituted actual, accusatory UCI, the

Government has proven beyond a reasonable doubt the actual, accusatory UCI will

not affect the proceedings.

The Defense raised the issue of actual, adjudicative UCL

4. The Government has proven beyond a reasonable doubt that the actual, adjudicative

UCI will not affect the proceedings.

The Defense raised the issue of apparent UCI.

6. The Government has proven beyond a reasonable doubt that the that the apparent
UCI will not place an intolerable strain upon the public’s perception of military
justice.

7. Assuming the Government has not proven beyond a reasonable doubt that the

apparent UCI will not place an intolerable strain upon the public’s perception of

military justice, judicial remedies are available to cure the apparent UCI.

N —

(98]

9]

RULING
The defense’s motion for appropriate relief is GRANTED, in part, and DENIED, in part,
consistent with the above conclusions of law.
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So ordered this 21st day of July, 2023

CRONIN.TIMOTH o —

@
Y.N. _ Date: 2023.07.21 13:36:46 -04'00"

Timothy N. Cronin
Commander, U.S. Coast Guard
Military Judge
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IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

23 May 2024

UNITED STATES,

Appellee CONSENT MOTION FOR FIRST
ENLARGEMENT OF TIME

v.

Docket No. 1498

Samuel B. Ray Case No. CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023

through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, Petty Officer Third
Class Samuel B. Ray (Appellant), through counsel, respectfully moves for a thirty-day
enlargement of time to file matters until 1 July 2024. The current due date is 1 June 2024. This is
Appellant’s first enlargement of time. The Government consents to this motion.

WHEREFORE, Appellant respectfully requests that this Court grant this motion for a

thirty-day enlargement of time.

DATE: 23 May 2024

AVIANO.JENNIFER.SU  Digitally signed by
SELANO U .

E SAVIANO.JENNIFER.SUE.

Date: 2024.05.23 15:57:36 -04'00'
Jennifer S. Saviano
CDR, USCG
Appellate Defense Counsel




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 24 May 2024
Appellee

APPELLANT’S MOTION FOR FIRST

V. ENLARGEMENT OF TIME, FILED
23 MAY 2024

Samuel B. RAY

Maritime Enforcement Specialist CGCMG 0403

Third Class (E-4)
U.S. Coast Guard, DOCKET NO. 1498
Appellant

ORDER

On consideration of Appellant’s Motion, it is, by the Court, this 24th day of May, 2024,
ORDERED:

That Appellant’s Motion for Enlargement of Time is hereby granted, up to and including
01 July 2024, as requested by Appellant.

For the Court,
Digitally signed b
VALDES.SARAHﬁDESy-SARAH-P_
.P. _ Date: 2024.05.24 08:16:17

-04'00'
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

24 June 2024

UNITED STATES,

Appellee CONSENT MOTION FOR SECOND
ENLARGEMENT OF TIME

V.

Docket No. 1498

Samuel B. Ray Case No. CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023

through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, Petty Officer Third
Class Samuel B. Ray (Appellant), through counsel, respectfully moves for a thirty-day
enlargement of time to file matters until 31 July 2024. The current due date is 1 July 2024. This is
Appellant’s second enlargement of time. The Government consents to this motion.

There is good cause to grant this motion. Over the last month, Counsel submitted an
Assignment of Error and Brief in United States v. Taylor and assisted in the preparation for oral
argument in United States v. Lopez. Additionally, Counsel has completed a variety of other tasks,
as the Chief of Defense, including but not limited to providing legal advice to members facing
administrative and state board investigations, managing the detailing of counsel for courts-martial
and Boards of Inquiry, orchestrating travel fund approval and transfer in support of Coast Guard
courts-martial proceedings with the Navy, and managing the administrative and training
requirements for departing and inbound Coast Guard defense counsel at Navy Defense Service

Offices.



WHEREFORE, Appellant respectfully requests that this Court grant this motion for a

thirty-day enlargement of time.

DATE: 24 June 2024
SAVIANO.JENNIFER. oigialysgned oy
00 e
Jennifer S. Saviano

CDR, USCG

Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
I certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 24 June 2024.

SAVIANO.JENNIFE 28t inieersue [ N N

L
R' S U E' _ Date: 2024.06.24 14:42:24 -04'00'

Jennifer S. Saviano
CDR, USCG
Appellate Defense Counsel




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 24 June 2024

Appellee
APPELLANT’S CONSENT MOTION
V. FOR SECOND ENLARGEMENT OF
TIME, FILED 24 JUNE 2024

Samuel B. RAY
Maritime Enforcement Specialist CGCMG 0403
Third Class (E-4)
U.S. Coast Guard, DOCKET NO. 1498
Appellant

ORDER

On consideration of Appellant’s Consent Motion for Second Enlargement of Time, it is,
by the Court, this 24th day of June, 2024,

ORDERED:

That Appellant’s Motion is hereby granted, up to and including 31 July 2024, as
requested by Appellant.

For the Court

VALDES.SAR Dalalysinedtr

AH.P. | =
I

Date: 2024.06.24

15:21:27 -04'00'
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

24 July 2024

UNITED STATES,

Appellee CONSENT MOTION FOR THIRD
ENLARGEMENT OF TIME

V.

Docket No. 1498

Samuel B. Ray Case No. CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023

through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, Petty Officer Third
Class Samuel B. Ray (Appellant), through counsel, respectfully moves for a thirty-day
enlargement of time to file matters until 30 August 2024. The current due date is 31 July 2024.
This is Appellant’s third enlargement of time. The Government consents to this motion.

There is good cause to grant this motion. Over the last month, Counsel received copies of
the sealed materials in this case for review, assisted in the review of other filings submitted before
this Court in other cases, managed the detailing of counsel for courts-martial and administrative
separation boards, and provided legal advice to several senior members facing administrative
investigations and administrative proceedings. Additionally, Counsel completed a Permanent
Change of Station on 12 July 2024, including a several day pass-down of all Chief of Defense
duties followed by the procurement of new duties and responsibilities pertaining to the new

assignment.



WHEREFORE, Appellant respectfully requests that this Court grant this motion for a

thirty-day enlargement of time.

DATE: 24 July 2024

Digitally signed by
SAVIANO.JENNIFE WIANO.JENNIFERSUE -
R.SU E-_ Date: 2024.07.24 15:01:35 -04'00'
Jennifer S. Saviano

CDR, USCG
Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
I certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 24 July 2024.

SAVIANO.JENNIFE  saanoeirensue [
R.SUE.
Jennifer S. Saviano

CDR, USCG

Appellate Defense Counsel

Date: 2024.07.24 15:05:33 -04'00"




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 25 July 2024

Appellee
APPELLANT’S CONSENT MOTION
V. FOR THIRD ENLARGEMENT OF
TIME, FILED 24 JULY 2024

Samuel B. RAY
Maritime Enforcement Specialist CGCMG 0403
Third Class (E-4)
U.S. Coast Guard, DOCKET NO. 1498
Appellant

ORDER

On consideration of Appellant’s Consent Motion for Third Enlargement of Time, it is, by
the Court, this 25th day of July, 2024,

ORDERED:

That Appellant’s Motion is hereby granted, up to and including 30 August 2024, as
requested by Appellant.

For the Court,
VALDESSARA Digitally signed by

VALDES.SARAH.P. | I
H.P.
Date: 2024.07.25
- 09:24:15 -04'00"
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

22 August 2024

UNITED STATES,

Appellee CONSENT MOTION FOR FOURTH
ENLARGEMENT OF TIME

v.

Docket No. 1498

Samuel B. Ray Case No. CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023

through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of this Court’s Rules of Appellate Procedure, Petty Officer Third
Class Samuel B. Ray (Appellant), through counsel, respectfully moves for a thirty-day
enlargement of time to file matters until 30 September 2024. The current due date is 30 August
2024. This is Appellant’s fourth enlargement of time. The Government consents to this motion.

There is good cause to grant this motion. During the prior enlargement period, new
counsel, LT_ USCQG, was detailed to this case. LT-completed the basic lawyer
course and the Military Justice Orientation Course at the Naval Justice School and returned to
duty on August 5, 2024. Although LT -has had less than 30 days to review this case, he has
reviewed a substantial portion of the Record and has consulted with co-counsel. If granted, he
will utilize the next enlargement to finish reviewing the record, consult with supervisory counsel,
and draft the Assignment of Error brief. LT -has also assisted with other matters pending
before this Court.

During this enlargement period, co-counsel was also working several environmental law



cases and issues and was out of the office on approved leave for approximately two-weeks.
WHEREFORE, Appellant respectfully requests that this Court grant this motion for a

thirty-day enlargement of time.

DATE: 22 August 2024.

ALLERLSILSE oot SAVIANOJENNIFERS Davlrinesty  puy

Date: 2024.08.22 13:02:50 -04'00° UE. _ Date: 2024.08.22 13:28:46 -04'00"

Justin Allen Jennifer S. Saviano
LT, USCG CDR, USCG
Appellate Defense Counsel Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
I certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 22 August 2024.

Justin Allen
LT, USCG
Appellate Defense Counsel




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 23 August 2024
Appellee
APPELLANT’S CONSENT MOTION
V. FOR FOURTH ENLARGEMENT OF
TIME, FILED 22 AUGUST 2024

Samuel B. RAY
Maritime Enforcement Specialist CGCMG 0403
Third Class (E-4)
U.S. Coast Guard, DOCKET NO. 1498
Appellant

ORDER

On consideration of Appellant’s Consent Motion for Fourth Enlargement of Time, it is,
by the Court, this 23rd day of August, 2024,

ORDERED:

That Appellant’s Motion is hereby granted, up to and including 30 September 2024, as
requested by Appellant.

For the Court,
VALDES.SAR Digitally signed by

VALDES.SARAH.P. I

AH.P. T e
I

Date: 2024.08.23
09:19:06 -04'00"
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 23 August 2024
Appellee
APPELLANT’S CONSENT MOTION
V. FOR FOURTH ENLARGEMENT OF
TIME, FILED 22 AUGUST 2024

Samuel B. RAY
Maritime Enforcement Specialist CGCMG 0403
Third Class (E-4)
U.S. Coast Guard, DOCKET NO. 1498
Appellant

ORDER

On consideration of Appellant’s Consent Motion for Fourth Enlargement of Time, it is,
by the Court, this 23rd day of August, 2024,

ORDERED:

That Appellant’s Motion is hereby granted, up to and including 30 September 2024, as
requested by Appellant.

For the Court,
VALDES.SAR Digitally signed by

VALDES.SARAH.P. I

AH.P. T e
I

Date: 2024.08.23
09:19:06 -04'00"
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



CERTIFICATE OF FILING AND SERVICE
I certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 23 May 2024.

SAVIANQUENNIFER S oot -o ..

Date: 2024.05.23 15:58:08 -04'00"
Jennifer S. Saviano
CDR, USCG
Appellate Defense Counsel




IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

03 October 2024
UNITED STATES,

Appellee CONSENT MOTION FOR LEAVE TO
FILE CORRECTED BRIEF OUT OF
v. TIME
Samuel B. RAY Docket No. 1498
ME3 / E4 Case No. CGCMG 0403
U.S. Coast Guard, Before: McClelland, Brubaker, Parker
Appellant

Tried at Norfolk, VA on 26 June 2023
through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23 of this Court’s Rules of Appellate Procedure, Maritime Enforcement
Specialist Third Class Samuel B. Ray (“Appellant”), through counsel, respectfully moves this
Court for leave to file a corrected brief out of time. Through undersigned counsel, Appellant
mistakenly filed a draft copy of his brief at 2354 on 30 September 2024 through email. Counsel
from the Office of Military Justice alerted Appellant to this mistake and recommended recalling
the email. Appellant then recalled the email and refiled a version without editorial markings on 1
October 2024 at 0011, approximately eleven minutes past the filing date deadline.

Appellant recognizes that additional corrections are needed to assist this Court in its
review. These changes, however, are editorial in nature only. No new arguments are raised, and
Appellant has not added any supplemental authorities. Appellant has removed extraneous
language, changed erroneous language, and corrected typographical errors.

At the Government’s request, Appellant has provided to the Government a red-lined

(track changes) version showing all proposed changes to be made, and if desired by the Court in



consideration of this Motion, Appellant can also provide the Court with a red-lined version
showing all changes made.

Appellant’s Corrected Assignments of Error and Brief is dated 3 October 2024 and is
mncluded as Appendix A to this motion. Counsel has coordinated with the Government, and the

Government has consented to all changes and this Motion.

WHEREFORE, Appellant respectfully requests that this Court grant this Motion.

DATE: 3 October 2024.

Digitally signed by
ALLEN.JUSTIN .SE_ALLENJusmsm-
TH_ Date: 2024.10.03 13:45:21

0400

Justin Allen
LT, USCG

Appellate Defense Counsel

Certificate of Filing and Service
I certify the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel via email on 3 October 2024.

Justin Allen
LT, USCG
Appellate Defense Counsel




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 03 October 2024
Appellee

APPELLANT’S CONSENT MOTION

V. FOR LEAVE TO FILE CORRECTED
BRIEF OUT OF TIME, FILED

Samuel B. RAY 03 OCTOBER 2024

Maritime Enforcement Specialist

Third Class (E-4) CGCMG 0403
U.S. Coast Guard,
Appellant DOCKET NO. 1498

ORDER

On consideration of Appellant’s Consent Motion for Leave to File Corrected Brief, it is,
by the Court, this 3rd day of October, 2024,

ORDERED:

That Appellant’s Motion is hereby granted.

For the Court,
Digitally signed b

rav- S
Date: 2024.10.03
15:17:13-04'00'

Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES 22 October 2024
Appellee
CONSENT MOTION FOR FIRST
ENLARGEMENT OF TIME TO FILE A
BRIEF ON BEHALF OF THE UNITED

V. STATES
Dkt. 1498
Case. No. CGCMG 0403
SAMUEL B. RAY Before McClelland, Brubaker, and Parker
Maritime Law Enforcement Specialist (E-4)
U.S. Coast Guard Tried at Norfolk, VA by a General Court-
Appellant Martial convened by Commander, U.S. Coast
Guard District Seven on 26 June 2023 to 01
July 2023.

TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of the Court’s Rules of Appellate Procedure, the United States,
through undersigned counsel, hereby moves for a thirty-day enlargement of time to file an answer
to Appellant’s assignment of errors in the above-captioned case, which is currently due Monday,
04 November 2024." This is the Government’s first request for an enlargement of time. Appellant,
through counsel, consents to the motion.

There is good cause to grant this motion. Since Appellant’s filing, undersigned counsel
has reviewed Appellant’s arguments and begun review of the voluminous 3,037-page record of

trial. Although counsel has made significant progress, further time is required to fully review all

! The Government calculates 04 November 2024 as thirty days from Appellant’s filing of a
corrected brief on 03 October 2024. The Government respectfully requests the Court clarify
whether the thirty days should instead run from Appellant’s original filing on 30 September 2024
or Appellant’s subsequent filing on 01 October 2024.



pertinent portions of the record, carefully research the issues Appellant raises, and draft a

comprehensive answer.
Accordingly, the Government respectfully requests an enlargement of time up to, and

including, Wednesday, 04 December 2024, to file its Answer.

Respectfully submitted,

HAMERSKY.CHRISTOPH pavirers crrrororrersates
ER.JAMES

DATE: 22 October 2024 Christopher J. Hamersky
Lieutenant, U.S. Coast Guard

Appellate Government Counsel
Commandant (CG-LMJ

4.10.22 18:34:16 -04'00'

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing was delivered to the Court, opposing counsel, and

Special Victims’ Counsel via email on 22 October 2024.

HAMERSKY.CHRISTOPH 224 crmeroper.save<

NE 0 e

Christopher J. Hamersky
Lieutenant, U.S. Coast Guard
Appellate Government Counsel
Commandant (CG-LMJ




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 23 October 2024
Appellee

APPELLEE’S CONSENT MOTION

V. FOR FIRST ENLARGEMENT OF
TIME TO FILE A BRIEF, FILED

Samuel B. RAY 22 OCTOBER 2024

Maritime Enforcement Specialist

Third Class (E-4) CGCMG 0403
U.S. Coast Guard,
Appellant DOCKET NO. 1498

ORDER

On consideration of Appellee’s Consent Motion for First Enlargement of Time, it is, by
the Court, this 23rd day of October, 2024,

ORDERED:

That Appellee’s Motion is hereby granted, up to and including 04 December, as
requested by Appellee.

For the Court,

\F/il-:\DLDES.SARA Dlgita"y;‘ger:.s-

24.10.23 10:43:16
-04'00

Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES 26 November 2024
Appellee
CONSENT MOTION FOR SECOND
ENLARGEMENT OF TIME TO FILE A
BRIEF ON BEHALF OF THE UNITED

V. STATES
Dkt. 1498
Case. No. CGCMG 0403
SAMUEL B. RAY Before McClelland, Brubaker, and Parker
Maritime Law Enforcement Specialist (E-4)
U.S. Coast Guard Tried at Norfolk, VA by a General Court-
Appellant Martial convened by Commander, U.S. Coast
Guard District Seven on 26 June 2023 to 01
July 2023.

TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.2 of the Court’s Rules of Appellate Procedure, the United States,
through undersigned counsel, hereby moves for a seven-day enlargement of time to file an answer
to Appellant’s assignment of errors in the above-captioned case, which is currently due
Wednesday, 04 December 2024. This is the Government’s second request for an enlargement of
time. Appellant, through counsel, consents to the motion.

There is good cause to grant this motion. Since the last enlargement, undersigned counsel
has completed review of the record and nearly completed drafting the Government’s Answer.
However, where observance of the coming holiday is expected to abbreviate the available time for
review and editing, a seven-day enlargement would allow for complete review by supervisory

counsel and revision by the undersigned.



Accordingly, the United States respectfully requests an enlargement of time up to, and

mncluding, Wednesday, 11 December 2024, to file its Answer.

Respectfully submitted,

HAMERSKY.CHRISTOPH et crrorreraves | N

ERJAMES Date: 2024.11.26 13:53:44 -05'00"

DATE: 26 November 2024 Christopher J. Hamersky
Lieutenant, U.S. Coast Guard

Appellate Government Counsel
Commandant (CG-LMJ

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was delivered to the Court, opposing counsel, and

Special Victims’ Counsel via email on 26 November 2024.

Digitally signed by

HAMERSKY.CHRISTOPH TOPHERJAMES
ER.JAMES W

Date: 2024.11.26 13:54:44 -05'00'
Christopher J. Hamersky
Lieutenant, U.S. Coast Guard
Appellate Government Counsel
Commandant (CG-LMJ




IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES,
Appellee

19 March 2024

MOTION FOR LEAVE TO FILE
MOTION FOR ENLARGEMENT OF
TIME TO PRODUCE ORDERED
TRANSCRIPT

Dkt. No. 1498

Case No. CGCMG 0403
Samuel B. RAY Before McClelland, Brubaker, Parker
Maritime Enforcement Specialist
Third Class (E-4)

U.S. Coast Guard,

Appellant

Tried at Norfolk, VA on 26 June through 1
July 2023 before a General Court-Martial
convened by Commander, U.S. Coast
Guard District Seven.

e’ N’ N N N N N N N N N N N N N N S N

TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

In accordance with Rule 23(d) of this Court’s Rules, the United States, through
undersigned counsel, hereby moves for a five-day enlargement of time in which to produce a
verbatim transcript in the above captioned case. On 12 February 2024 the Court ordered the
Government to produce a transcript within 45 days. The transcript is currently due by 28 March
2024.

Following the Court’s order, quotes were obtained on 12 February 2024 and a vendor was
selected. The request to authorize the expenditure of funds started on 14 February 2024 and
received final approval on 21 February 2024. On 7 March 2024, the Government contacted the
vendor for an update on the expected completion date. The vendor then indicated the transcript
should be provided to the Government on 28 March 2024, which is the same date the transcript is

due to this Court. Accordingly, the Government is filing the instant motion in the event that the



transcript is received late in the day or the vendor fails to produce a transcript in accordance with

the terms of the contract.

Accordingly, the United States respectfully requests a five-day extension of time to

produce the required transcript.
Respectfully submitted,

FOWLES.TED.R Digitally S‘QS;%EYERT-

%- Date: 2024.03.19

18:27:42 -04'00'

DATE: 19 March 2024 Ted Fowles
U.S. Coast Guard

Appellate Government Counsel
Commandant (CG-LMJ)




CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was delivered to this Honorable Court, opposing

counsel, and Special Victims’ Counsel on 19 March 2024.

FOWLES.TED.ROBa&imgg%%m-

ERT. Date: 2024.03.19 18:28:06
-0400

Ted Fowles

U.S. Coast Guard

Appellate Government Counsel
Commandant (CG-LMJ




IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

24 June 2024

UNITED STATES,

Appellee MOTION FOR EXAMINATION OF
SEALED MATERIALS

V.

Docket No. 1498

Samuel B. Ray Case No. CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023

through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.3 of this Court’s Rules of Appellate Procedure, Petty Officer Third
Class Samuel B. Ray (Appellant), through counsel, respectfully moves this Court to allow for the
examination of the following sealed portions of the Record of Trial and related transcripts in this
case:

1. Appellate Exhibit 34-38

2. Appellate Exhibit 41

3. Appellate Exhibit 57

4. Appellate Exhibit 69

Undersigned counsel respectfully requests authorization to examine these sealed materials
in the Record of Trial under R.C.M. 1113(b)(3)(B). The examination is reasonably necessary for

the undersigned counsel to properly fulfill her duties and responsibilities under the Coast Guard’s



Legal Rules of Professional Conduct (“Rules”).!
Rules 1.1 and 1.3 require the undersigned counsel to provide Appellant competent and

2 The Rules further require attorneys to represent clients thoroughly and

diligent representation.
do all preparation necessary for the representation.’ It is reasonably necessary for the proper
fulfillment of the undersigned counsel’s obligations to Appellant under the Rules to examine the
sealed materials in this case.* It is reasonably necessary because Appellate Defense Counsel must
review the entire Record of the Trial in order to thoroughly determine if there is any prejudicial
error that may have prevented Appellant from receiving a fair trial. All materials undersigned
counsel is requesting to examine are critical in determining the factual and legal sufficiency of
Appellant’s convictions and the adequacy of his trial defense representation.

R.C.M. 1113(b)(4) defines “examination” to include “reading, inspecting, and reviewing.”
At this time, the undersigned counsel’s request is limited to examining all requested materials and
the related transcription.

WHEREFORE, Appellant respectfully requests that this Court grant this motion for the
examination of sealed materials.
DATE: 24 June 2024

SAVIANOJENNIFE o8t imirensve [

R'S U E' Y Date: 2024.06.24 14:38:14 -04'00"
Jennifer S. Saviano

CDR, USCG
Appellate Defense Counsel

! COAST GUARD LEGAL RULES OF PROFESSIONAL CONDUCT, COMDTINST M5800.1 (2005).
21d.

3 Id., Rule 1.3.

“1d.,Rule 1.1, 1.3.



CERTIFICATE OF FILING AND SERVICE
I certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 24 June 2024.

SAVIANO.JENNIFER.S Digitally signed by

UE SAVIANO.JENNIFER.SUE,|

Jennifer S. Saviano
CDR, USCG
Appellate Defense Counsel

Date: 2024.06.24 14:38:45 -04'00'




IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

29 April 2025

UNITED STATES,

Appellee APPELLANT’S MOTION TO CITE
SUPPLEMENTAL AUTHORITY

V.

Docket No.: 1498

Samuel B. RAY, Case No.: CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023
through 1 July 2023 before a General Court
Martial convened by Commander, U.S.
Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.4 of the Coast Guard Court of Criminal Appeals Rules of Practice
and Procedure, Maritime Enforcement Specialist Third Class (ME3) Samuel B. Ray, through
counsel, respectfully moves this Court to permit Appellant to cite the following court opinion as

a supplemental authority during oral argument:

United States v. Campos, M.J. (C.A.AF. 2025).

While the Appellant did cite to Campos in his Reply!, at the time Appellant submitted his
Reply, the Court of Appeals for the Armed Forces (CAAF) had not yet issued its opinion in this
case. The CAAF’s opinion is relevant to the second issue to be discussed during oral argument.
This Court should consider this supplemental authority because it provides the Court the

opportunity to further develop and focus the parties’ positions on Issue II.

! Appellant’s Reply at 5.



This Court granted oral argument on whether the military judge erred by allowing this
crime victim statement to be presented during sentencing under R.C.M. 1001(c)(5) when the
accused was convicted of a crime with no victim. The CAAF’s opinion in Campos is relevant to
the granted issue related to unsworn crime victim statements because the CAAF outlines what
may be included in a victim’s impact statement,? the differences between a victim’s impact
statement and evidence in aggravation®, and the prejudice factors in determining if relief can be
granted.*

In Campos, the appellant was convicted of three specifications, in accordance with his
pleas, of violating Article 128, UCMIJ.? In the victim’s unsworn statement, the victim referenced
several incidents of misconduct which included turning off the internet, having her phone taken,
yelling, and additional instances of violence for which the appellant was not convicted.® The
victim ended her unsworn statement stating that “I am standing here telling all of you what type
of person [the Appellant] is and how he impacted me. I want to ensure he never does this to
anyone else when he is released.””’

The appellant in Campos objected to these portions of the unsworn victim impact
statement as these statements were improper allegations of misconduct with “no direct relation”
to the offenses to which he had pleaded guilty.® The Military Judge overruled the objection
stating that these portions of the unsworn statement showed a continuous course of conduct

regarding similar crimes, against the same victim, in the same location, and in a close

2 Campos,  M.I. at *4.
3 Id. at *6.

4 Id. at *4.

S 1d. at *2.

6 Id. at ¥2-3.

71d. at *3.

$1d.



timeframe.® The CAAF rejected these arguments and found that the Military Judge abused his
discretion when he admitted these portions of the unsworn statement. '

The CAAF reiterated that R.C.M. 1001(c) states that the content of these statements may
only include victim impact and matters in mitigation and the victim impact includes financial,
social, psychological, or medical impact on the crime victim directly relating to or arising from
the offense of which the accused has been found guilty.!! The CAAF also stated the definition of
“victim impact” in R.C.M. 1001(c)(2)(B) includes two distinct elements: the offenses of which
the accused has been found guilty and the impacts of those offenses on the victim.'?

The CAAF further stated the court will grant relief only if the military judge abused his
discretion in rejecting objections to a victim's unsworn statement if the improper portion of the
victim impact statement “substantially influenced the adjudged sentence.”!® To determine if the
improperly admitted evidence substantially influenced the sentence, the court considers four
factors: “(1) the strength of the Government's case; (2) the strength of the defense case; (3) the
materiality of the evidence in question; and (4) the quality of the evidence in question.”'*

The CAAF reasoned that the accusations of uncharged misconduct addressed neither the
offenses of which Appellant was found guilty nor the impact of those offenses; therefore, these
accusations of uncharged conduct were not “victim impact” within the meaning of R.C.M.

1001(c)(2)(B) and including these accusations in the unsworn statement violated R.C.M.

1001(c)(3).'®> The CAAF also stated that the victim description of the uncharged misconduct

Id.
107d. at *4.
" Id. (emphasis added).



appears to be relevant only to understand Appellant's character which, again, is not “victim
impact” as defined in R.C.M. 1001(c)(2)(B)."

Lastly, when analyzing the four factors to assess prejudice, the CAAF found that the
strength of the government’s case and the strength of the defense’s case did not weigh in the

appellant’s favor because he pleaded guilty and made a stipulation of fact.!’

Concerning the third
factor, the materiality of the evidence, the CAAF stated the materiality was low because it added
little to the more egregious violent conduct in which the appellant pleaded guilty to
committing.'® Finally, the CAAF found the quality of the accusations to be low quality
accusations because they were not sworn, not tested by cross-examination, very brief, and
contained little or no detail about the harm they may have caused.!® After weighing these four
factors, the CAAF found there was no prejudice and that the findings and sentence must be
affirmed.

This supplemental authority will aid this Court in its review of Issue II for oral argument.

WHEREFORE, Appellant respectfully requests that this Court grant this motion.

Respectfully submitted.

Digitally signed by

ALLEN.JUSTIN.S JUSTIN SETH
TH Date: 2025.04.29 16:5823

-04'00°

Justin Allen
LT, USCG

16 1d. at *5.
17 Id. at *6.
18 1d.

19 1d. at *7.



CERTIFICATE OF FILING AND SERVICE
I certify that a copy of the foregoing was delivered to the Court, opposing counsel, and the

special victim’s counsel via email on 29 April 2025.

ALLEN.JUST] Digitally signed by
N.SETH

Date: 2025.04.29
16:58:58 -04'00'

Justin Allen
LT, USCG




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 07 May 2025
Appellee

APPELLANT’S MOTION TO CITE

V. SUPPLEMENTAL AUTHORITY,
FILED 29 APRIL 2025

Samuel B. RAY

Maritime Enforcement Specialist CGCMG 0403

Third Class (E-4)
U.S. Coast Guard, DOCKET NO. 1498
Appellant

ORDER

On consideration of Appellant’s Motion to Cite Supplemental Authority, it is, by the
Court, this 7th day of May, 2025,

ORDERED:

That Appellant’s Motion is hereby granted.

For the Court,

VALDES Digitanysigneg Eh
ARAH.P ’
5.07
1:58:46 -04'00"

Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES 9 May 2025

Appellee
UNITED STATES’ MOTION TO CITE
SUPPLEMENTAL AUTHORITIES

V.
Dkt. 1498
Case. No. CGCMG 0403

SAMUEL B. RAY Before McClelland, Brubaker, and Parker

Maritime Law Enforcement Specialist (E-4)

U.S. Coast Guard Tried at Norfolk, VA by a General Court-

Appellant Martial convened by Commander, U.S. Coast

Guard District Seven on 26 June 2023 to 01
July 2023.

TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23.4 of the Court’s Rules of Practice and Procedure, the United States
herein moves this Court to permit the Government to cite the following cases as supplemental

authorities during oral argument:

1. United States v. Hamilton, 82 M.J. 530 (A. Ct. Crim. App. 2022), review denied, 82
M.J. 423 (C.A.A.F. 2022).

2. United States v. Helems, No. 202100278, 2023 WL 1879324 (N-M. Ct. Crim. App.
Feb. 10, 2023).

3. United States v. Taylor, No. ACM 40371, 2024 WL 3597025 (A.F. Ct. Crim. App.
July 31, 2024), review granted in part, No. 24-0234/AF, 2024 WL 5077705 (C.A.A.F.
Nov. 20, 2024).

4. United States v. Cortez, No. 202300166, 2024 WL 5162766 (N-M. Ct. Crim. App.
Dec. 19, 2024).

These four cases are relevant because they either: (1) pertain to the Court’s direction at

the 7 May 2025 Pre-Oral Argument Counsel Meeting to be prepared to discuss the standards of



review on Issue I in light of United States v. Shafran, No. 24-0134, 2025 WL 1132747 (C.A.A.F.
Apr. 15, 2025) and United States v. Quinn, 359 F.3d 666 (4th Cir. 2004); or (2) comprise newly
decided law by a sister Court of Criminal Appeals (CCA) pertinent to Issue II.

Although Hamilton, Helems, and Taylor contain no extensive analysis of Rule for Courts-
Martial 905 (2019 ed.) (R.C.M.) like in this Court’s decision in United States v. Shafran, 84 M.J.
548 (C.G. Ct. Crim. App. 2024), they are nonetheless relevant because they illustrate how the
Army, Navy-Marine Corps, and Air Force CCAs all continued reviewing specifications
challenged after trial for plain error.! Each case involved specifications for offenses when the
2019 edition of R.C.M. 905 seemingly applied. See Hamilton, 82 M.J. at 531-533; Helems, 2023
WL 1879324, at *1-2; Taylor, 2024 WL 3597025, at *1-2, 16. These contrast with this Court’s
decision in Shafran, wherein this Court found the applicable R.C.M. required de novo review. 84
M.J. at 556.% The Government maintained in its briefing at CAAF that plain error was the
appropriate standard® but CAAF found resolution of the question to be unnecessary at the time.*
Accordingly, where the Government recognizes that the Court’s en banc decision in Shafran is
binding but CAAF has also acknowledged this as a live issue, the Government would cite the
above three cases, the Court’s highlighting of Quinn, and already-cited precedent from CAAF to

help inform the discussion on the standard of review.

"' The Court of Appeals for the Armed Forces (CAAF) has granted partial review of Taylor, but
strictly regarding the involuntary ordering of reservists onto active duty for trial by court-martial
not the Air Force CCA’s standard for failure to state an offense. See Taylor, 2024 WL

2 The Air Force Taylor decision is therefore especially notable because it actually cited this
Court’s original Shafran decision when discussing standards for specification sufficiency,
suggesting they were fully aware that this Court utilized a de novo standard when reviewing
claims of failure to state an offense but nonetheless continued using the plain error standard
themselves. Taylor, 2024 WL 3597025, at *17 n.25.

3 United States’ Answer at 5 n.1.

4 Shafran, 2025 WL 1132747, at *2.



Additionally, highly relevant to Issue II, the Navy-Marine Corps Court of Criminal
Appeals (NMCCA) decided Cortez one day after Appellant submitted his reply brief. Cortez,
2024 WL 5162766, at *1. There, an enlisted Marine was convicted in part of violating Article 92,
UCMJ, 10 U.S.C. § 892 for fraternizing with a female officer in violation of Navy regulations.
Cortez, 2024 WL 5162766, at *1. The two had ““an intimate relationship” over several months
that ended when the officer reported herself to her commanding officer. /d. Over the defense’s
objection that the officer was “a willing participant in . . . the fraternization offense” and so
should not qualify as a crime victim, the military judge found that the officer indeed qualified as
a victim and was entitled to present a victim impact statement. /d. at *2. On review, the NMCCA
found that the military judge did not abuse his discretion, relying on United States v. Da Silva,’
the same case that the military judge here utilized to determine that-was a qualifying crime
victim. See Cortez, 2024 WL 5162766, at *4; United States’ Answer at 18-19. Accordingly,
where Appellant asserts the victim’s impact statement was improper in part due to her “possible”

consent, Cortez is squarely on point and relevant to Issue II.

[SPACE INTENTIONALLY LEFT BLANK]

> No. ACM 39599, 2020 WL 3468282, at *17 (A.F. Ct. Crim. App. June 25, 2020).
3



CONCLUSION

For all the reasons set forth above, the United States respectfully requests this Court grant

this motion to cite supplemental authorities.

DATE: 9 May 2025

Digitally signed by )
HAMERSKY.CHRISTOP HRISTOPHERJAMES. ULAN.ELIZABETH.MA Bﬂﬁ.g{lei?;:.ymm-
ERJAMES R]E_ Date: 2025.05.09 17:26:16 -04'00"
5.09 17:22:53 -04'00

Christopher J. Hamersky Elizabeth Ulan
Lieutenant, U.S. Coast Guard Lieutenant, U.S. Coast Guard
Appellate Government Counsel Appellate Government Counsel

Commandant (CG-LMJ) Commandant (CG-LMJ)

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing motion was delivered to the Court, opposing counsel,

and Special Victims’ Counsel via e-mail on 9 May 2025.

HAM ERSKYCHR'STO Digitally signed by
PHER.JAMES HAMERSKY.CHRISTOPHERJAMES

.09 17:23:17 -04'00'

Christopher J. Hamersky
Lieutenant, U.S. Coast Guard
Appellate Government Counsel

DATE: 9 May 2025




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES,
Appellee

V.

Samuel B. RAY
Maritime Enforcement Specialist
Third Class (E-4)
U.S. Coast Guard,
Appellant

12 May 2025

APPELLEE’S MOTION TO CITE
SUPPLEMENTAL AUTHORITY,
FILED 09 MAY 2025

CGCMG 0403

DOCKET NO. 1498

ORDER

Appellee moves to cite supplemental authorities during oral argument, including three
cases from other courts of criminal appeals illustrating that those courts have reviewed
specifications challenged after trial for plain error. These three cases either predate the most
recent change to Rule for Courts-Martial (R.C.M.) 905, mentioned in United States v Shafran,
No. 24-0134 (C.A.AF. Apr. 15, 2025), or do not discuss R.C.M. 905 at all. Therefore, they are
not useful in analyzing the standard of review for Issue I as it may be affected by the recent

change to R.C.M. 905.

Accordingly, it 1s, by the Court, this 12th day of May, 2025,

ORDERED:

That Appellee’s Motion is granted as to United States v Cortez, and denied as to all

others.

Copy: Judge Advocate General’s Representative

Appellate Government Counsel
Appellate Defense Counsel

For the Court,
VALDES.SA D'Qﬁallysngne&g-

RAH.P.

ate: 2025.05.12
1:53:14-04'00'

Sarah P. Valdes
Clerk of the Court




IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES, 9 February 2024
Appellee
NOTICE OF APPEAL
V.
Dkt. Case No.
Samuel B. Ray
ME3 / E4 Tried at Norfolk, VA on 26 June 2023
U.S. Coast Guard, through 1 July 2023 before a General
Appellant Court Martial convened by Commander,

U.S. Coast Guard District Seven.

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Maritime Enforcement Specialist Third-Class Samuel B. Ray, U.S. Coast Guard
(Appellant), hereby notifies the Court that he appeals the findings and sentence of the general
court-martial convened by Commander, U.S. Coast Guard District Seven that concluded on 1 July
2023. This Court has jurisdiction over this appeal pursuant to 10 U.S.C. 866(b)(1) (effective Dec.
23,2022). Appellant was notified of his right to appeal on 16 January 2024. This notice is therefore

timely.

Respectfully submitted:

DATE: 9 February 2024 o
SAVIANO.JENNIFE 22 ennieen sue I
RSU E_ﬁ 2024.02.09 16:41:12 -05'00'

Jennifer S. Saviano
CDR, USCG
Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
I certify that the foregoing was filed electronically with this Court, and that copies were

electronically delivered to the U.S. Coast Guard Appellate Government Office and Special

Victim’s Counsel on 9 February 2024.

SAVIANO.JENNIFE. giatnnrcesve [N
R'SU E _%202402‘09 16:41:47 -05'00'
Jennifer S. Saviano

CDR, USCG

Appellate Defense Counsel




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 12 February 2024
Appellee
ORDER FOR TRANSCRIPT;
V. BRIEFING SCHEDULE
CGCMG 0403
Samuel B. RAY
Maritime Enforcement Specialist DOCKET NO. 1498
Third Class (E-4)
U.S. Coast Guard,
Appellant ORDER

The Court having received Appellant’s Notice of Appeal, it is, by the Court, this 12th day
of February 2024,

ORDERED:

That the Government, consistent with Coast Guard Rule of Appellate Procedure 6.3,
produce a verbatim transcript within 45 days of this order.

Appellant’s Brief and Assignments of Error are due 60 days from when a complete
record of trial, including verbatim transcript, has been provided to the Court and a copy has been
provided to Appellate Defense Counsel.

The Government’s Answer is due 30 days after the filing of such brief.

Appellant may file a Reply Brief no later than 7 days after the filing of such answer.

For the Court
VALDES.SARA Digitally signed by

VALDES.SARAH.P. I

H.r. I

Date: 2024.02.12
14:53:45 -05'00"
Sarah P. Valdes

Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 11 March 2025
Appellee
SUA SPONTE ORDER FOR
V. TRANSCRIPT
CGCMG 0403

Samuel B. RAY
Maritime Enforcement Specialist DOCKET NO. 1498
Third Class (E-4)
U.S. Coast Guard,
Appellant ORDER

The transcript, at line 19 of page 1050, indicates in brackets that Appellate Exhibit
LXXXYV was read to the court-martial. However, that indication i1s shown to be false when the
audio recording of the proceeding is compared with Appellate Exhibit 85.

In accordance with Rule of Appellate Procedure 6(c), it is, by the Court, this 11th day of
March, 2025,

ORDERED:

That the Government shall correct the omission in the transcript by producing a
transcription of the content of the audio recording that occurred after line 18 and before line 20
of page 1050 of the transcript. The transcript shall be provided to the Court within 15 days of this
order.

For the Court,
VALDES.SA Digitally signed b-

VALDES SARAH.P
RAH.

ate: 2025.03.11
10:15:09 -04'00"

Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 22 March 2024
Appellee

GOVERNMENT’S MOTION FOR

V. LEAVE TO FILE MOTION FOR
ENLARGEMENT OF TIME TO

Samuel B. RAY PRODUCE TRANSCRIPT, FILED

Maritime Enforcement Specialist 19 MARCH 2024

Third Class (E-4)
U.S. Coast Guard, CGCMG 0403
Appellant

DOCKET NO. 1498

ORDER

On consideration of Government’s Motion, it is, by the Court, this 22nd day of March,
2024,

ORDERED:
That the Motion for Leave to File is hereby denied as unnecessary.

That the Motion for Enlargement of Time is hereby granted, up to and including 2 April
2024.

For the Court,
VALDESSARA Digitally signed b_)i

VALDES.SARAH.P

H.r. .
- Date: 2024.03.22
10:01:57 -04'00'
Sarah P. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

18 December 2024

UNITED STATES,

Appellee APPELLANT’S REQUEST FOR ORAL
ARGUMENT

V.

Docket No. 1498

Samuel B. RAY Case No. CGCMG 0403

ME3 / E4 Before: McClelland, Brubaker, Parker

U.S. Coast Guard,

Appellant Tried at Norfolk, VA on 26 June 2023

through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rules 23 and 25 of the Joint Rules of Appellate Procedure, Maritime
Enforcement Specialist Third Class (ME3) Samuel B. Ray, through counsel, hereby requests this
Court order oral argument for the following assignments of error:

L.
WHETHER CHARGE III FAILS TO STATE AN OFFENSE
WHERE IT FAILS TO ALLEGE SPECIFIC CONDUCT
PROHIBITED BY THE ORDER.

I1.
WHETHER THE MILITARY JUDGE ERRED BY ALLOWING
A CRIME VICTIM STATEMENT TO BE PRESENTED DURING
SENTENCING UNDER R.C.M. 1001(C)(5) WHEN THE
ACCUSED WAS CONVICTED OF A CRIME WITH NO
VICTIM.

This Court should order oral argument because oral argument would provide the

opportunity to develop and focus the parties’ positions on these issues.



WHEREFORE, Appellant respectfully requests that this Court grant the instant motion.

Respectfully submitted,
ALLEN JUSTIN. Distaly signed by

ALLENJUSTIN.SETH -
SETH

Date: 2024.12.18

20:06:59 -05'00'

Justin Allen
LT, USCG
Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was delivered to the Court, opposing counsel, and the

special victim’s counsel via email on 18 December 2024.

ALLEN.JUST] Digitally signed by

ALLENJUSTIN.SETH.1
N.SETH.

118
20:07:40 -05'00'

Justin Allen
LT, USCG
Appellate Defense Counsel




IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

UNITED STATES, 20 March 2025
Appellee

APPELLANT’S REQUEST FOR ORAL

ARGUMENT, FILED 18 DECEMBER

V. 2024
Samuel B. RAY CGCMG 0403
Maritime Enforcement Specialist
Third Class (E-4) DOCKET NO. 1498
U.S. Coast Guard,
Appellant ORDER

On consideration of Appellant’s Request for Oral Argument, it is, by the Court, this 20th
of March, 2025,

ORDERED:
That Appellant’s Request for Oral Argument is hereby granted as to the following issues.

I.  Whether Charge III fails to state an offense where it fails to allege specific
conduct prohibited by the order.

II.  Whether the military judge erred by allowing a crime victim statement to be
presented during sentencing under R.C.M. 1001(c)(5) when the accused was
convicted of a crime with no victim.

The Court will hear argument on 13 May 2025 : E : 1
take place at the Court of Criminal Appeals Courtroom,

For the Court,
VALDES.SA Digitally signed by-

RAH.

. Valdes
Clerk of the Court

Copy: Judge Advocate General’s Representative
Appellate Government Counsel
Appellate Defense Counsel



IN THE UNITED STATES
COAST GUAR-*D COURT OF CRIMINAL APPEALS

18 December 2024

UNITED STATES,

Appellee APPELLANT’S REPLY

V. Docket No. 1498

Case No. CGCMG 0403

Samuel B. RAY Before: McClelland, Brubaker, Parker

ME3 / E4

U.S. Coast Guard, Tried at Norfolk, VA on 26 June 2023

Appellant through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Justin Allen
LT, USCG
Appellate Defense Counsel




COMES NOW, Maritime Enforcement Specialist Third Class Samuel B. Ray, in Reply to
the Government’s Answer.

While the Government’s Answer provides additional citations to sister courts for non-
binding authority, it overlooks much of this Court’s decision in Richard.' Broadly, this Court held
that a person is deprived of constitutionally required notice when he is found guilty of a
specification that fails to identify an actus reus.> The lack of a specific act in the relevant
Specification, coupled with multiple allegations in multiple locations, created a deficient
specification which deprived Appellant of his constitutionally required notice.

- the complaining witness, was not a victim of the offense for which Appellant was
convicted. But even if this Court finds the Military Judge did not abuse his discretion in allowing
-to submit a victim impact statement, the contents of - victim impact statement fell
outside of the scope outlined in R.C.M. 1001(c)(2).

A. The Sole Specification of Charge I1I is Deficient, as it Fails to State an Offense because
it Fails to Allege a Specific Act.

The Government incorrectly asserts that the sole specification of charge III (hereafter
referred to as the “Specification”) is proper because it includes all elements of a violation under
Article 92, UCMJ. 3 The Government buttresses this point by citing to Fosler, stating a
specification’s notice is sufficient if it contains the elements of the offense charged, fairly informs
a defendant of the charge against which he must defend, and enables him to plead an acquittal or

conviction in bar of future prosecutions for the same offense.* The Government goes on to list the

! United States v. Richard, 84 M.]. 586 (C.G. Ct. Crim. App. 2024).

2 See Richard, 84 M.J. at 589.

> Government’s Answer at 4-5.

4 See Government’s Answer at 5 (quoting United States v. Fosler, 70 M.J. 225,229 (C.A.A F.
2011) (citing United States v. Sell, 11 C.M.R. 202, 206 (1953)).

1



three elements of a violation of Article 92, UCMJ, and then proceeds to mistakenly conclude that
the Specification is not deficient.’

The Government is mistaken for several reasons. First, the Government falls victim to the
“necessary but not sufficient” fallacy. The Government mistakenly assumes that certain
requirements that are necessary for a valid Article 92, UCMJ, specification are themselves
sufficient to guarantee a properly drafted Article 92, UCMJ specification.®

According to the 2019 edition of the Manual for Courts-Martial (MCM), the elements of
a violation of a general lawful order or regulation are that there was in effect a certain lawful order
or regulation, that the accused had a duty to obey it, and that the accused violated or failed to obey
the order or regulation.” The sample specification in the MCM is as follows:

In that (personal jurisdiction data), did, (at/on board—Iocation)

(subject-matter jurisdiction data, if required), on or about 20, (violate)

(fail to obey) a lawful general (order) (regulation) which was (his)(her) duty to

obey, to wit: paragraph  (Army) (Air Force) Regulation, dated ) (Article,
U.S. Navy Regulations, dated ) (General Order No. , U.S. Navy, dated )

( ), by (wrongfully ).8

The Sole Specification of Charge III: Violation of the UCMJ, Article 92 was charged as

follows:

Specification (Violating a General Order): In that Maritime Enforcement Specialist
Third Class Samuel B. Ray, United States Coast Guard, did, at or near Jacksonville,
FL, on or about 18 March 2022, violate a lawful general order, which was his duty
to obey, to wit: paragraph 2.A.2.g. of COMDTINST M1600.2, Discipline and
Conduct, dated 22 Oct 2020, by wrongfully engaging in sexually intimate behavior
in a Coast Guard-controlled work place.’

> See Government’s Answer at 6-7.
°Id

TMCM, pt. IV, para. 18b.(1) (2019 ed).
$ MCM, pt. IV, para. 18e.(1) (2019 ed).
? Appellate Ex. 46 (emphasis added).



Appellant concedes that the drafted specification in question tracks closely with the sample
specification found in the MCM.!® However, as in Richard, the Government missed the point of
the model specifications requiring a specific act. In Richard, this Court stated that the Government
“missed the point: the model specification calls for alleging that the accused murdered someone
by doing a specific thing—like ‘by means of shooting him with a rifle’.”!! This Court went on to
reference the Military Judges’ Benchbook and how the Benchbook urges more precision than the
drafted specification.'> The Government in its Answer states that the Appellant conflated the
model specification with the model findings instructions; however, this was not a conflation of
ideas, it was an intentional adherence to this Court’s opinion in Richard."?

More precision was required when drafting the Specification in question because of
multiple allegations of conduct that could be considered sexually intimate behavior that was
alleged to have occurred in multiple rooms over the course of several hours. Here, just like in
Richard, the Government refused to confine itself to any particular acts and in essence, “blocked
potential cures to the lack of notice.”'*

The Government concedes that sexually intimate behavior is not specifically defined within
U.S. COAST GUARD, COMMANDANT INSTR. MANUAL 1600.2, DISCIPLINE AND

CONDUCT MANUAL art. 2.A.2.g.: (22 Oct. 2020) (hereafter referred to as “Commandant

Instruction™).!> If sexually intimate behavior is not specifically defined within the Commandant

19 Compare MCM, pt. IV, para. 18e.(1) (2019 ed) with Appellate Ex. 46.
" Richard, 84 M.J. at 590.

271d.

13 Government’s Answer at 6.

14 Richard, 84 M.J. at 590.

15 Government’s Answer at 8.



Instruction, the Government must be more precise in its drafting of the Specification regarding
what specific conduct qualifies as sexually intimate behavior. '°

If the Government had alleged specific conduct, the Appellant could have tailored his
defense to the specific conduct alleged. Instead, and in light of the other alleged specifications,
Appellant was forced to use a combination of defenses, which ultimately led to a guilty finding on
the Specification in question. Furthermore, the Government needed to enumerate specific conduct
because without specifying what specific conduct the Members found the Appellant guilty of, this
Court cannot successfully perform its legal or factual review of the conviction.

B. The Sole Specification of Charge III was Sufficiently Challenged at Trial, and
therefore, the Specification Should be Viewed Narrowly and Not Liberally.

At the trial level, Appellant challenged the sufficiency of the Sole Specification of Charge
III by moving the court to compel a bill of particulars.!” In denying Appellant’s motion, the

t.'8 As such, because

Military Judge ruled the challenged specification was legally sufficien
Appellant first challenged this specification at trial, it should be narrowly construed on appeal.'®
In addition, to the extent the Government in its Answer implies that this Court should apply
a plain error standard, Appellant disagrees. This Court correctly applied a de novo standard in
Shafran.** The Government did not certify an issue relating to the standard of review before the

Court of Appeals for the Armed Forces (CAAF) nor did the CAAF grant review on the issue of

applying the correct standard of review.?! CAAF granted review on an entirely different matter.??

16 Government’s Answer at 10.

17 Appellate Ex. 25.

1% Appellate Ex. 28 at 3.

19 United States v. Turner, 79 M.J. 401, 403 (C.A.A.F. 2020).

20 Order Granting Petition for Review, United States v. Shafran, No. 24-0134/CG (Sept. 19,
2024).

2.

22 1d.



Currently, the law is when a specification is challenged for sufficiency, the court uses a de novo
standard of review.??

C. The Military Judge Abused his Discretion Both When He Allowed the Complaining
Witness to Submit a Victim Impact Statement and When he Allowed the Statement’s
Contents to Exceed the Scope of the Charge to which the Appellant was Found Guilty.
Under R.C.M. 1001(c)(2)(a), a crime victim is “an individual who has suffered direct

physical, emotional, or pecuniary harm as a result of the commission of an offense of which the
accused was found guilty.” In this case, the offense is an Article 92, UCM]J violation (Violating a
General Order).?* Because-was not named in any crime the Appellant was convicted of, did
not suffer impacts from any crime the Appellant was convicted of, and because an Article 92,
UCMIJ violation is not a crime that requires a victim -is not a crime victim under R.C.M.
1001(c)(2)(a).

Furthermore, victim impact statements are not evidence and, therefore, not subject to the
protective limitations of the evidentiary rules.?® Consequently, victim impact statements are
policed solely by the definitional parameters of R.C.M. 1001(c), which military judges have a
strict obligation to enforce.

Currently, before the CAAF is United States v. Campos, where the court is asked to
consider if the military judge abuse his discretion by admitting and considering, over defense

objection, allegations of additional misconduct relating to domestic violence in the unsworn

victim impact statement.?¢

23 See Turner, 79 M.J at 404.

24 Charge Sheet at 3.

25 United States v. Tyler, 81 M.J. 108, 112 (C.A.A.F. 2021).

26 Order Granting Petition for Review, United States v. Campos, No. 24-0138/MC (Argued Dec.
11,2024).



Similarly, in this case the military judge did not ensure the victim impact statement
complied with the parameters of a victim impact statement as defined by R.C.M. 1001(c). Over
the trial defense counsel’s objection, the Military Judge allowed-to discuss her social,
psychological, and medical state which did not “directly relat[e] to or aris[e] from the offense of
which the accused [was] found guilty.”?’

In her unsworn statement,- stated that she is “still dealing with the embarrassment of
having my hair shorn off because it was so caked with semen and the humiliation of having my
body swabbed and medically examined.”zg- also stated that she was “still dealing with the
effects of the -nedication on my -ystem causing me lots of pain and problems,
including four ER visits due to severe lymphatic swelling in my right breast...” and “I am still
recovering from the pain I felt when I fell to the ground after what happened, where I fractured
my wrist and had to wear a cast for nearly ten weeks.”?° These claimed impacts are directly
related to offenses for which the Appellant was found not guilty — the very opposite condition of

what R.C.M. 1001(c) limits.

CONCLUSION

The lack of alleging a specific act in the sole specification of Charge III rendered this
Specification defective. Charging Appellant with engaging in sexually intimate behavior in
violation of the Commandant Instruction — without alleging any specific act, failed to
adequately notice the Appellant of the conduct he had to defend against. Furthermore, the
Military Judge did not ensure the complaining witness, was a crime victim under R.C.M.

1001(c)(2), and the Military Judge erred when he allowed the contents of the victim impact

27R.C.M. 1001(c)(2)(B).
28 Appellate Ex. 84.
2 Id.



statement to exceed the scope of R.C.M. 1001(c)(2). For these reasons Appellant respectfully
requests this Court set aside the findings as to the sole specification of Charge III and reinstate

Appellant’s Rank to E4.

Respectfully Submitted,

ALLEN.JUS Digitally signed by

ALLEN.JUSTIN.SET

TIN.SETH - I
Date: 2024.12.18
20:00:19 -05'00"

Justin Allen
LT, USCG

Appellate Defense Counsel




CERTIFICATE OF FILING AND SERVICE
I certify that a copy of the foregoing was delivered to the Court, opposing counsel, and the

special victim’s counsel via email on 18 December 2024.

ALLEN.JUSTI Dl fonedbr

n.sETH [
N

1218
20:01:01-05'00'

Justin Allen
LT, USCG
Appellate Defense Counsel
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IN THE UNITED STATES

COAST GUARD COURT OF CRIMINAL APPEALS

UNITED STATES,
Appellee

V.

Samuel B. RAY
ME3 / E4

U.S. Coast Guard,
Appellant

30 September 2024

APPELLANT’S ASSIGNMENTS OF
ERROR AND BRIEF

Docket No. 1498
Case No. CGCMG 0403
Before: McClelland, Brubaker, Parker

Tried at Norfolk, VA on 26 June 2023
through 1 July 2023 before a General
Court Martial convened by Commander,
U.S. Coast Guard District Seven

TO THE HONORABLE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Justin Allen
LT, USCG
Appellate Defense Counsel




ISSUES PRESENTED
I

WHETHER CHARGE III FAILS TO STATE AN OFFENSE
WHERE IT FAILS TO ALLEGE SPECIFIC CONDUCT
PROHIBITED BY THE ORDER.

II.

WHETHER THE MILITARY JUDGE ERRED BY
ALLOWING A CRIME VICTIM STATEMENT TO BE
PRESENTED DURING SENTENCING UNDER R.C.M.
1001(C)(5) WHEN THE ACCUSED WAS CONVICTED OF A
CRIME WITH NO VICTIM.



Statement of Statutory Jurisdiction

This case is within this Court’s jurisdiction under Article 66(b)(1), Uniform Code of
Military Justice, 10 U.S.C. § 866(b)(1) (effective 23 December 2022), as Appellant was provided
notice of his right to appeal on 16 January 2024 and timely filed this appeal on 9 February 2024."

Statement of the Case

A general court-martial consisting of a panel of members convicted Appellant, contrary
to his pleas, of violating Article 92, UCMIJ (Violating a General Order).? Appellant was
acquitted of violating Article 120, UCMJ (Abusive Sexual Contact) and Article 128, UCMIJ
(Assault Consummated by a Battery).>Appellant was sentenced to a reduction to E-2, 60 days of
hard labor, and 60 days of restriction.* The Convening Authority approved the findings and

sentence, which the Military Judge entered into judgment.’

! Notice of Rights of Appeal.

2 Statement of Trial Results at 2.
3 Statement of Trial Results at 2.
4 Post Trial Action at 2, 5.

3 Post Trial Action at 2.



Statement of Facts
In March of 2022, Appellant was assigned to U.S. Coast Guard Station Mayport, while
-was assigned nearby to Sector Jacksonville, Florida.. and Appellant, whom
previously shared an intimate relationship, occasionally worked together when -came to the
Station for training or to finish other work.” Their romantic relationship escalated to sexual
activities which, at times, occurred in the Station’s Maritime Enforcement (ME)-8
On 18 March 2022, while working in the Mayport Sector Room (a room used to store
ME gear) Appellant entered the room wearing basketball shorts.” -claims Appellant blocked
the door and thanked her for sending him nude pictures, which she claimed she never sent '°
-claims Appellant made additional sexual comments alluding to receiving oral sex like “I
know you want me to be in your mouth,” and “I can hear you swallowing.”“-stated she
rebuffed his request for oral sex, then Appellant put his hand on her neck and stated, “open your
mouth”.
After a period of time, - and Appellant relocated to the ME Bay which was occupied
by several non-rate members.'* The non-rates soon left and-claims Appellant then made
more comments alluding to oral sex.'* - then claims Appellant took out his erect penis and

again repeated “[o]pen your mouth. I’m going to fucking do it.”!® - claims that Appellant

®R. at 2470-72
7R. at 2473.

8 R. at 2473.

R. at 2489.

10R . at 2495.

IR, at 2496.

2R at 2497-98.

3 R. at 2500, 2505.
14 R. at 2508-09.
ISR, at 2509-10



pulled her hair down with his left hand and placed his penis on her shoulder to ejaculate.'® A
DNA match to Appellant’s semen was determined to be on -shirt, shoulder, back, and
hair.!”

After the ¢j aculation-noted Appellant wiped the residual semen from his right hand
across her mouth, then Appellant “wiped off quite a bit of his semen [from her mouth]. And
threw it in the trash can.”!® Shortly thereafter, the non-rates returned to the ME3 -for
training. P c1aims the entire interaction with Appellant was without her consent.?

Appellant was charged with one violation of Article 120, Abusive Sexual Contact, for
touching -shoulder with his penis for sexual gratification without her consent; two
violations of Article 128, Assault Consummated by a Battery, for unlawfully touching-
shoulder and neck with his semen, and unlawfully touching -neck with his hand; and one
violation of Article 92, a violation of a Lawful General Order for wrongfully engaging in
sexually intimate behavior in a Coast Guard controlled work place.*!

The Coast Guard Discipline and Conduct Manual provides the following as it pertains to

Charge I11:%

16R. at 2510.

17R. at 2606.

8 R. at 2512.

19R. at 2512.

2 R. at 2512.

2l Charge Sheet at 3.

22 U.S. COAST GUARD, COMMANDANT INSTR. MANUAL 1600.2, DISCIPLINE AND
CONDUCT MANUAL art. 2.A.2.g.: (22 Oct. 2020).
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The Manual then proceeds to list Subparts (d) — (f) as more prohibited relationships and includes

a punitive note in Section (2) stating these provisions are a punitive general regulation which is

punishable under Article 92, UCMJ.? In contrast, Charge III notes that Appellant violated a

lawful general order, paragraph 2.A.2.g. of the Discipline and Condict (manual), “by wrongfully

engaging in sexually intimate behavior in a Coast Guard-controlled work place.

2924

After reviewing the Charges, Trial Defense Counsel requested a Bill of Particulars,

noting “[w]ithout more particular notice as to these matters, [Appellant] faces significant

challenges in adequately preparing his defense.”* The breakdown of the Charges is as follows:

Guard,

Guard,

Charge [ Charge II Charge II Charge 111
Specification 1 | Specification 2
Personal In that In that In that Maritime | In that Maritime
Jurisdiction | Maritime Maritime Enforcement Enforcement Specialist
Enforcement Enforcement Specialist Third | Third Class Samuel B.
Specialist Third | Specialist Third | Class Samuel B. | Ray, United States
Class Samuel Class Samuel Ray, United Coast Guard,
B. Ray, United | B. Ray, United | States Coast
States Coast States Coast Guard,

2 U.S. COAST GUARD, COMMANDANT INSTR. MANUAL 1600.2, DISCIPLINE AND
CONDUCT MANUAL art. 2.A.2.g.: (22 Oct. 2020).
24 Charge Sheet at 3.

25 Appellate Ex. 26 at 6.




Date and did, at or near did, at or near did, at or near did, at or near

Location of | Jacksonville, Jacksonville, Jacksonville, FL, | Jacksonville, FL, on or

the Alleged | FL, on or about | FL, on or about | on or about 18 about 18 March 2022,

Offense 18 March 2022, | 18 March 2022, | March 2022,

Words of unlawfully unlawfully violate a lawful general

criminality order, which was his
duty to obey, to wit:
paragraph 2.A.2.g. of
COMDTINST
M1600.2, Discipline
and Conduct, dated 22
Oct 2020, by
wrongfully

Sufficient - - engaging in sexually

Specificity intimate behavior

o

Essential

Facts

Additional in a Coast Guard-

Elements controlled work place.

When the Government refused to provide a Bill of Particulars,?® Defense Counsel filed a

Motion to Compel alleging Charge III did not specify the conduct the Government was charging

as sexually intimate behavior, and “a bill of particulars is necessary to put the [Appellant] on

notice of the charges against him, allow him to prepare a proper defense, and to protect against

double jeopardy.”?” In their response, the Government noted they had outlined all the elements

of the charged offense, provided robust discovery, and narrowed the scope to a specific date and

location “utilizing all the definitions available in the Coast Guard’s Discipline and Conduct

Manual®®.” At the Article 39(a) hearing, Defense Counsel, listed nine different actions, which

included communications, non-contact conduct, and contact conduct, that could qualify as

26 Appellate Ex. 26 at 8.
27 Appellate Ex. 25 at 1.

28 Appellate Ex. 27 at 3.



“sexually intimate behavior.”?’ The Government stated they “believe that all of that conduct, as a
whole, is inextricably intertwined and can be considered by fact finder to qualify as sexually
intimate behavior.”3°

The Military Judge denied the Bill of Particulars,*! finding that “notice provided by Trial
Counsel at the motions hearing, provides ‘sufficient precision to enable the accused to prepare
for trial, to avoid or minimize the danger of surprise at the time of trial and to enable the accused

to plead the acquittal or conviction in bar of another prosecution for the same offense.””3? The

Military Judge’s ruling also stated “[t]he Government provided notice that it considers all acts

by ME3 Ray that occurred in either the Sector enforcement room or ME room on 18 March

2022 that may constitute ‘wrongful sexually intimate behavior’ to be encompassed by the

specification. The Government stated that the acts may include both the statements and

actions of ME3 Ray .... By ordering further specificity, the Court would risk unnecessarily

‘[forcing] a detailed disclosure of [the] acts underlying [the charge, or [restricting] the
[g]overnment's proof at trial.””.*3

The Members acquitted Appellant of Charge I and Charge II, yet found him guilty of
Charge III, the Article 92 offense. In other words, the Members did not find that Appellant
touched the shoulder of -without her consent with his penis, or that he touched-

shoulder with his semen or her neck with his hand. However, even with these finding of not

2R. at 1832-33.

OR. at 1837.

31 Appellate Ex. 28 at 4.

32 Appellate Ex. 28 at 3.

33 Appellate Ex. 28 at 3 (emphasis added).



guilty, the Military Judge, over the Trial Defense Counsel’s objections, still allowed- to

present an unsworn crime victim impact statement for Member consideration.>*

3 R. at 2828, 2842.



Summary of Argument

Charge II1 is fatally defective because it does not allege any specific act by Appellant.
The relied upon policy in the Discipline and Conduct manual prohibits “relationships,
communications, conduct, or contact” yet the specification in Charge III fails to note what act
was committed. The Charge merely notes that Appellant engaged in sexually intimate behavior.

This defect in the specification failed to provide notice to Appellant of what conduct he
had to defend against. When Defense Counsel sought a Bill of Particulars, they were denied by
both the Government and the Miliary Judge. This inadequate specification created a prejudice
that was not harmless. Additionally, without knowing what act(s) the Members based their
verdict on, this Court cannot properly evaluate the legal and factual sufficiency of the evidence
to support the conviction.

Lastly, the Military Judge erred in allowing a Crime Victim Impact Statement to be
presented during sentencing by the complaining witness. Without additional evidence, it is
possible the Members believed the relationship, communications, conduct, and/or contact
between Appellant and -on 18 March 2022 was consensual. If this is the case, as evident at

least to the acquittal of Charge I, then - is not a victim for these purposes.



Argument
I.

THE SOLE SPECIFICATION OF CHARGE III, A
VIOLATION OF ARTICLE 92, FAILS TO STATE AN
OFFENSE AS IT FAILS TO ALLEGE SPECIFIC CONDUCT
PROHIBITED BY THE ORDER.

Standard of Review

Whether a specification is defective is a question of law, which is reviewed de novo on

appeal.®

Discussion

Under Supreme Court precedent, a charge is constitutionally required to contain “the
elements of the offense charged and fairly inform a defendant of the charge against which he
must defend.”® A charged specification will be found constitutionally sufficient only if it alleges
“every element” of the offense, “so as to give the accused notice [of the charge against which he
must defend] and protect him against double jeopardy.”*’

Moreover, this Court recently issued an opinion on point in Richard.?® There, this Court
stated that a specification's failure to adequately allege an act or omission is not harmless beyond

a reasonable doubt and is sufficient to set aside the finding of guilty and dismiss the

specification.®® The charged violation of Article 92 (violating a lawful general order), UCMJ, in

35 United States v. Ballan, 71 M.J. 28, 33 (C.A.A.F. 2012); United States v. Crafter, 64 M.J. 209,
212 (C.A.A.F. 20006).

36 United States v. Resendiz-Ponce, 549 U.S. 102, 108 (2007) (emphasis added and citation
omitted).

37 United States v. Turner, 79 M.J. 401, 403 (C.A.A.F. 2020) (quoting United States v. Dear, 40
M.J. 196, 197 (C.M.A. 1994) (internal quotation marks omitted)); see also R.C.M. 307(c)(3);
United States v. Fosler, 70 M.J. 225, 229 (C.A.A.F. 2011); Crafter, 64 M.J. at 212.

38 United States v. Richard, 84 M.J. 586 (C.G. Ct. Crim. App. 2024).

3 Richard, 84 M.J. at 593.
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this case similarly is not harmless and fails to adequately allege an act or an omission, and;
therefore, should be dismissed.

A. The specification was defective as it failed to sufficiently apprise the Appellant of
what he needed to be prepared to meet at trial.

The Supreme Court in Russell reiterated the two criteria by which the sufficiency of an
indictment is measured: (1) “whether the indictment contains the elements of the offense
intended to be charged, and sufficiently apprises the defendant of what he must be prepared to

meet”’; and (2) “in case any other proceedings are taken against him for a similar offense whether

the record shows with accuracy to what extent he may plead a former acquittal or conviction.”*

And in Russell, despite the Government using the statutory language, the Court found that “the

indictments failed to sufficiently apprise the defendant of what he must be prepared to meet.”*!

The Court reasoned that “[w]here guilt depends so crucially upon such a specific identification of

fact, our cases have uniformly held that an indictment must do more than simply repeat the

language of the criminal statute.”*?

Charge III, which Appellant was convicted of reads as follows:

In that Maritime Enforcement Specialist Third Class Samuel B. Ray, United States Coast
Guard, did, at or near Jacksonville, FL, on or about 18 March 2022, violate a lawful general
order, which was his duty to obey, to wit: paragraph 2.A.2.g. of COMDTINST M1600.2,
Discipline and Conduct, dated 22 Oct 2020, by wrongfully engaging in sexually intimate
behavior in a Coast Guard-controlled work place.*

The essential elements of violating a general lawful order under Article 92, UCMJ, are:

(1) That there was in existence a certain lawful general (order) (regulation) in the
following terms: (state the date and specific source of the alleged general order or
regulation and quote the order or regulation or the specific portion thereof);

(2) That the accused had a duty to obey such (order) (regulation); and

40 Russell v. United States, 369 U.S. 749, 751-52, (1962).
4 Russell, 369 U.S. at 764, 782.

42 Russell 369 U.S. 369 U.S. at 764.

43 Appellate Ex. 46.
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(3) That (state the time and place alleged), the accused (violated) (failed to obey)
this lawful general (order) (regulation) by (here the military judge should enumerate the
specific acts and any state of mind or intent alleged which must be established by the
prosecution in order to constitute the violation of the order or regulation).**

The relevant portions of the regulation are as follows:

To state an offense under Article 92, UCMIJ for violating a lawful general order, the
specification must enumerate the specific acts that constituted a violation of paragraph
2.A.2.g.% But the sole Specification of Charge III only made a broad and vague allegation of
engaging in sexually intimate behavior.*®

Here, the Government in the sole specification of Charge 11, failed to sufficiently apprise
the Appellant of what he must be prepared to meet.*’ The Government charged in accordance
with the statute but omitted specific identification of essential facts. Furthermore, in Richard, this
Court noted that both the M.C.M. and the Military Judges’ Bench book urged more precision
than the specification drafted by the Government, and this Court specifically stated “[t]he
shortcoming of the specification charged is not that charging authorities omitted the words ‘by

means of.’ It is that they missed the point: the model specification calls for alleging that the

accused murdered someone by doing a specific thing—Ilike ‘by means of shooting him with a

4 See Dept. of the Army, Pam. 27-9, Legal Services, Military Judges’ Benchbook.
4 See Dept. of the Army, Pam. 27-9, Legal Services, Military Judges’ Benchbook.
46 Appellate Ex. 46.

47 Charge Sheet at 3.
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rifle...””* Similar to Richard, the Government here missed the point by failing to allege what
the Appellant did to violate the lawful order against “sexually intimate behavior.”

B. The specification did not provide notice of the theory of criminality against which
Appellant had to defend.

The requirement to allege every element expressly or by necessary implication ensures a
defendant understands against what he must defend. The Supreme Court has held that a charge
fails “to inform the defendant of the nature of the accusation against him” if it leaves the
prosecution “free to roam” and “shift its theory of criminality” throughout a trial.** The U.S.
Court of Appeals for the Armed Forces (CAAF) reiterated that principle in Medina, Miller, and
Jones, stressing that “the due process principle of fair notice mandates that ‘an accused has a
right to know what offense and under what legal theory’ he will be convicted.”*° Here, this right
was circumvented because there was no way for Appellant to determine the Government’s
theory of criminality from the words of the specification.

The Supreme Court explained that “where the definition of an offense . . . includes
generic terms, it is not sufficient that the indictment shall charge the offense in the same generic
terms as in the definition; but it . . . must descend to particulars.”>! Here, the Government did not
provide particulars. Charge III merely states that Appellant wrongfully engaged “in sexually

intimate behavior in a Coast Guard-controlled work place.”>?

48 Richard, 84 M.J. at 590.

4 Russell v. United States, 369 U.S. 749, 767-68 (1962).

59 United States v. Jones, 68 M.J. 465, 468 (C.A.A.F. 2010) (quoting United States v. Medina, 66
M.J. 21, 26-27 (2008)); see United States v. Miller, 67 M.J. 389 (C.A.A.F. 2009).

! Russell, 369 U.S. at 765 (internal quotations and citation omitted). This same reasoning is found
in Jones, 68 M.J. at 472 (“[A]lthough the terms Congress chose for [Article 134] are broad, . . .
what is general is made specific through the language of a given specification. The charge sheet
itself gives content to that general language thus providing the required notice of what an accused

must defend against.”)).
52 Charge Sheet at 3.
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In Richard, this Court stated that the specification alleging that the child was murdered
by asphyxia without further identifying an act or omission “deprived [appellant] of
constitutionally required notice” as “by asphyxia” describes a medical cause of death, not what
act or omission brought about that cause of death.>*Additional, the Government’s expert testified
asphyxia is a broad term that can have a wide variety of causal factors and the Government Trial
Counsel conceded that asphyxia “clearly may result from a wide array of actions or
circumstances....” >*

Here, in the same vein, the specification alleged the Appellant engaged in sexually
intimate behavior without further identifying an act which similarly deprived him of his
constitutionally required notice.> Just like asphyxia, sexually intimate behavior is a broad term
that can be used to describe many actions but is not an action itself. This is further highlighted in
the regulation itself which prefaces the six identified prohibited provisions with either being a
relationship, communication, conduct, or contact.

Sexually intimate behavior fails to consider the various forms of prohibited behavior as
outlined in the regulation which supports Appellant’s request and need for a Bill of Particulars.
The lack of any particulars makes the specification illogical and transmutable because the
offense charged, engaging in sexually intimate behavior, is extremely vague. This vague
specification allowed the Government to free to roam, shift, and transform its theory throughout

trial as the specific communication, conduct, or contact that constituted wrongful sexually

intimate behavior. The specification here failed to provide the constitutionally required notice

33 Richard, 84 M.J. at 590.
Id.
55 Charge Sheet at 3.
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that would allow a defendant to properly prepare a defense at trial and is therefore fatally
defective.

C. The element regarding an act by the accused is not alleged expressly or by
necessary implication.

When the sufficiency of a specification is challenged “at trial, [courts] read the wording .
.. narrowly and will only adopt interpretations that hew closely to the plain text.”>® This means
courts “will consider only the language contained in the specification when deciding whether it
properly states the offense in question.”>” A specification fails to state an offense if it does not
allege every element of the charged offense expressly or by necessary implication.*®

1. The element regarding an act of the accused is not expressly alleged.

Charge III failed to allege an act that constituted “sexually intimate behavior.”>

Specifically, Charge III failed to denote, as listed in the regulation, whether Appellant engaged in
a relationship, communication, conduct, and/or contact on 18 March 2022 while in a Coast
Guard controlled workplace. Furthermore, when Appellant sought clarity, it was denied by both
the Government and Military Judge. Knowing what act was committed is an essential element of
a general order for which he was charged, and ultimately convicted of violating.®

According to paragraph 2.A.2.(1), the policy is designed to prohibit certain types of
relationships, communications, conduct and contact.®! The sexually intimate behavior can

manifest in the form of a prohibited relationship, prohibited communications, prohibited conduct,

3¢ Turner, 79 M.J. at 403 (quoting Fosler, 70 M.J. at 230).

ST Turner, 79 M.J. at 403 (citing United States v. Sutton, 68 M.J. 445 (C.A.A.F. 2010)).

38 Fosler, 70 M.J. at 229.

59 Appellate Ex. 46.

0 U.S. COAST GUARD, COMMANDANT INSTR. MANUAL 1600.2, DISCIPLINE AND
CONDUCT MANUAL art. 2.A.2.g.: (22 Oct. 2020).

61 U.S. COAST GUARD, COMMANDANT INSTR. MANUAL 1600.2, DISCIPLINE AND
CONDUCT MANUAL art. 2.A.2.g.: (22 Oct. 2020).
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or prohibited contact.®? Therefore, several different actions could constitute sexually intimate
behavior. For example, a person could violate paragraph 2.A.2.g(1)(a) by making sexually
intimate comments in a Coast Guard work place, by engaging in some form of sexual conduct in
a Coast Guard work place, or by making sexual contact with a person in a Coast Guard work
place.

This distinction is consequential because -and Appellant had a known relationship,
and -alleged that Appellant had made numerous comments and conduct on 18 March 2022
that could possibly qualify as sexually intimate behavior.®

1i. The specification fails to allege the element regarding an act or omission by
necessary implication.

Although a court may find a specification states an offense where an element is
“necessarily implied,” “interpretation of a specification in such a manner as to find an element
was alleged by necessary implication is disfavored.”%* Particularly here where the sufficiency of
the specification was challenged before and at trial, which requires the reviewing court to “read
the wording . . . narrowly and . . . only adopt interpretations that hew closely to the plain text.”%
Under such a reading, the alleged offense does not necessarily imply any act of the Appellant.

In reviewing whether a specification addresses every statutory element of an offense, the

plain meaning of the terms in the specification will control the interpretation.®® As discussed

above, the specification’s statement that ME3 Ray engaged in “sexually intimate behavior” does

62 U.S. COAST GUARD, COMMANDANT INSTR. MANUAL 1600.2, DISCIPLINE AND
CONDUCT MANUAL art. 2.A.2.g.: (22 Oct. 2020).

63 R. at 2495-98, 2542-43, 2497, 2498, 2533, 2535-36, and 2546-47.

8% United States v. Shields, 77 M.J. 621, 625-26 (N-M. Ct. Crim. App. 2018).

85 Turner, 79 M.J. at 403 (quoting Fosler, 70 M.I. at 230).

6 See Sutton, 68 M.J. at 458-59 (comparing the elements to the charging language and finding the
act charged failed to allege the required element).
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not imply any act done by the Appellant. The offense alleged, therefore, fails to state an offense
by necessary implication.

D. The Military Judge’s failure to ensure the charged offense was enumerated
specific acts created prejudice that was not harmless beyond a reasonable doubt.

The Military Judge denied the Defense’s requests to adequately remedy the deficiency of
the offense alleged.®” The court denied the Defense’s Motion for a Bill of Particulars, stating the
Government did not need to provide any specificity as to any act by ME3 Ray.®

In his ruling, the Military Judge stated:

The Sole Specification of Charge Ill expressly alleges every element of the

charged offense as required by R.C.M. 307. It provides notice of the place, time,

specific section and name of the general order allegedly violated, and acts alleged

to have violated that general order....The Government provided notice that it

considers all acts by ME3 Ray that occurred in either the Sector enforcement

room or ME room on 18 March 2022 that may constitute ""wrongful sexually

intimate behavior" to be encompassed by the specification. The Government

stated that the acts may include the both the statements and actions of ME3 Ray

that ME3 -recalls occurring on 18 March 2022. (emphasis added)

The military Judge failed to compel the government to enumerate the specific acts and
any state of mind or intent alleged which must be established by the prosecution in order to
constitute the violation of the order or regulation.®® It is not an onerous burden on the
Government to expressly allege each element of a charged offense, provide a bill of particulars,
or clarify their theory of criminality. The Government’s failure to specify the alleged criminal act

or omission, or provide a consistent theory deprived Appellant of his right to notice as to the

basis of the Charge and violated his Fifth Amendment Due Process right to a fair trial.”®

57 Appellate Ex. 28 at 3.
% Appellate Ex. 24 at 5.
% Appellate Ex. 28 at. 3.
0 See United States v. Davis, 53 M.J. 202 (C.A.A.F. 2000) (where the military judge's error in
failing to instruct on lesser-included offense of negligent homicide required reversal of involuntary
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E. The sole Specification under Charge I1I does not adequately provide Appellant his
constitutional right to be protected from being put twice in jeopardy for the same
offense.

“The Fifth Amendment provides that no person shall ‘be subject for the same offence to
be twice put in jeopardy of life or limb.”””! Criminal defendants may not be punished multiple

times for the “same offense,”’?

or be harassed through “multiple prosecutions for the same
misconduct.”” In Blockburger v. United States, the Supreme Court created a test that governs
whether a successive prosecution is barred.” It asks “whether each provision requires proof of
an additional fact which the other does not.””

Because the sole specification under Charge III did not allege a specific act by Appellant,
there is no way for him to definitively claim the double jeopardy protection for which he is
entitled. This is particularly important here, as he was acquitted of all other charges and
specifications where specific conduct was alleged.’® It is entirely possible the Government might
want to try again, and it could likely survive a double-jeopardy challenge simply by alleging a
specific act in a new charge.

F. Without knowing what act(s) the Members based their verdict on, the ability of the

Court to perform a legal sufficiency or factual sufficiency review is substantially
frustrated.

manslaughter conviction, where error prevented court members from addressing whether
appellant’s negligence in any form — not attaching the vehicle seatbelt to an infant car seat, not
properly fastening the straps to car seat, or negligently shaking the infant — was the cause of the
child’s injuries and death).

1'U.S. Const. amend. V.

2 United States v. Rice, 80 M.J. 36, 41 (C.A.A.F. 2020) (citing United States v. Dixon, 509 U.S.
688, 696 (1993)).

3Rice, 80 M.J. at 41 (quoting Puerto Rico v. Sanchez Valle, 579 U.S. 59, 78 (2016) (Ginsburg, J.,
with whom Thomas, J., joined, concurring)).

4 Rice, 80 M.J. at 40 (citing Blockburger v. United States, 284 U.S. 299 (1932)).

> Blockburger, 284 U.S. at 304.

76 Statement of Trial Results.
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An “important corollary purpose” of the requirement to set out facts and circumstances is
to inform an appellate court “of the facts alleged, so that it may decide whether they are
sufficient in law to support a conviction, if one should be had.””” “Viewed in this context, the
rule is designed not alone for the protection of the defendant, but for the benefit of the
prosecution as well, by making it possible for courts called upon to pass on the validity of
convictions under the statute to bring an enlightened judgment to that task.”’®

This Court in Richard stated the since the specification failed to allege an act or omission,
it “frustrates [this Courts] ability to weigh the sufficiency of the evidence.””” This Court went on
to state that the members “acquitting Appellant of the charged offense of murder but convicting
her for doing or failing to do something that was culpably negligent and resulted in death by
asphyxia—combined with the wide-ranging evidence presented at trial leaves us guessing as to
what act(s) or omission(s) they based their verdict on.”%°

Similarly in this case, this Court is unable to properly perform an appellate review for
factual or legal sufficiency review because the Government chose not to allege specific facts and
not to issue a Bill of Particulars.®' Because of this deficiency and the instructions given to the
Members fails to mention any specific act, it is impossible for Appellant to know what he was

specifically convicted of. This issue compounds during appellate review since it is unclear if the

conviction was based on Appellant and - having a relationship, Appellant communicating

"7 Russell 369 U.S. at 768, (quoting United States v. Cruikshank, 92 U.S. 542, 558, 23 L.Ed. 588
(1875)).

8 Id. at 769, 82 S.Ct. 1038.

 Richard, 84 M.J. at 591.

80 Richard, 84 M.J. at 593.

81 Appellate Ex. 26 at 8.
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something to - or a conduct or other contact Appellant may have made with-on 18
March 2022.

G. The appropriate remedy is dismissal of this specification because the
constitutional error was not harmless.

“If a specification fails to state an offense, the appropriate remedy is dismissal of that
specification unless the Government can demonstrate that this constitutional error was harmless
beyond a reasonable doubt.”®? To determine harmlessness, “we look to the record to determine
whether notice of the missing element is somewhere extant in the trial record, or whether the
element is ‘essentially uncontroverted.’”’

Conclusion

Charge 111 is fatally defective because it failed to state an offense. Because of this defect,
ME3 Ray was denied the due process principle of fair notice, did not know against what offense
he must defend, and under what legal theory he would be prosecuted. This was not rectified
before trial, during trial, or after trial. Because of the deficient specification, and because ME3
Ray was found not guilty on all other charges and specifications, it remains unclear what act
ME3 Ray allegedly did (or the members agreed was proven beyond a reasonable doubt) which
constituted his conviction. Accordingly, Appellant respectfully requests this Court set aside the
findings as to the sole specification of Charge III with prejudice.

Argument
I
THE MILITARY JUDGE ABUSED HIS DISCRETION BY
IMPROPERLY ALLOWING AN UNSWORN STATEMENT

TO BE PRESENTED BY THE ACCUSER DURING
SENTENCING

82 Turner, 79 M.J. at 403.
8 United States v. Humphries, 71 M.J. 209, 215-16 (C.A.A.F. 2012).
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Standard of Review

Whether a military judge accepted a victim impact statement that does not comply with
Rule for Courts-Martial (R.C.M.) 1001(c) is reviewed for abuse of discretion.®*“A ruling based
on an erroneous view of the law constitutes an abuse of discretion.”® Errors not objected to at
trial are reviewed for plain error, which occurs when there is error, it is clear or obvious, and it
results in material prejudice to a substantial right.®¢

Discussion

The victim of an offense under the UCMI has the “right to be reasonably heard” at a
“sentencing hearing related to the offense.”’This right includes the right to submit an unsworn
“victim impact statement” for consideration by the sentencing authority. The contents of such
statements are limited to matters in mitigation and “victim impact,” defined as “any financial,
social, psychological, or medical impact on the crime victim directly relating to or arising from

the offense of which the accused has been found guilty.”®

A. The Military Judge abused his discretion by allowing - to submit a victim
1impact statement during the Appellant’s sentencing

Here the Military Judge did not ensure the complaining witness,- was a crime victim

under R.C.M. 1001(c)(2). A crime victim is an individual who has suffered direct physical,

8% United States v. Hamilton, 78 M.J. 335, 340 (C.A.A.F. 2019).

85 United States v. Griggs, 61 M.J. 402, 406 (C.A.A.F. 2005) (citing United States v. McCollum,
58 M.J. 323, 335 (C.A.AF. 2003)).

8 Powell, 49 M.J. at 463-65.

87 Article 6b(a)(4)(B), UMCI.

88 R.C.M. 1001(c)(5).

8 R.C.M. 1001(c)(3).
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emotional, or pecuniary harm as a result of the commission of an offense of which the accused

was found guilty.....*°

- submitted an unsworn statement into evidence for consideration by the Members. !

This unsworn statement was an alleged recount of the emotional and physical toll the Appellant’s

action had on .92 Relevant portions of -mswom statement are as follows:

The Military Judge allowed the Members to consider this statement as a victim impact
statement from a crime victim; however, -was not a crime victim under R.C.M.
1001(c)(2)(A), and thus was not eligible to submit an unsworn statement to be considered by the
Members.™*

The Appellant was convicted of a violation of Article 92, UCMJ, violation a lawful

general order. * The sole specification of which the Appellant was found guilty mentions no

% R.C.M. 1001(c)(2)(A) (emphasis added).
o1 Appellate Ex. 84.

92 Appellate Ex. 84.

9 Appellate Ex. 84.

% R.C.M. 1001(c)(2)(A)

% Statement of Trial Results.
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named victim and is a not violation of the UCMJ in which a victim is inherit.”® To the contrary,
the Members acquitted the Appellant of all charges and all specifications in which-was an
alleged victim.’” Moreover, it is entirely possible that with member instructions regarding
consent and prior inconsistent statement relating to -testimony, that the Members could
have found that -consented to all alleged actions further taking credence from the belief that
- was a victim.”®

Inre - the accused pleaded guilty to extramarital sexual conduct, but the petitioner
sought to include an allegation of sexual assault in her victim impact statement, arguing that
otherwise her victim impact statement “would lack context.”® The Court disagreed, explaining
that “[n]either Terlep nor Hayes supports that victim impact statements must be admitted where a
purported victim describes impact that falls outside the scope of ‘victim impact’ as defined under
R.C.M. 1001(c)(2)(B).”'And under that definition, victim impact “is restricted to impact
‘directly relating to or arising from the offense of which the accused has been found guilty.”” Id.
at 744 (emphasis added).

In this case, the military judge abused his discretion by allowing -to submit a victim
impact statement. Victim impact statements are policed solely by the definitional parameters of

R.C.M. 1001(c), which Military Judges have a strict obligation to enforce.!’! The submitted

% Statement of Trial Results.

97 Statement of Trial Results.

%8 Appellate Ex. 88 at 4, 8-9.

2 Inre A.J.W., 80 M.J. 737, 741 (N-M. Ct. Crim. App. 2021) (citing United States v. Terlep, 57
M.J. 344 (C.A.AF. 2002) (allowing the Government to elicit victim testimony about sexual assault
as evidence in aggravation where the accused had pleaded guilty to lesser offenses) and United
States v. Hayes, NMCCA 200600910, 2008 CCA LEXIS 505 (N-M. Ct. Crim. App. Dec. 11, 2008)
(unpublished) (same)).

100 74 at 743.

1 United States v. Tyler, 81 M.J. 108, 112 (C.A.A.F. 2021).
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victim impact statement alludes to a non-consensual sexual assault taking place. !> However,
there is no contextual exception to R.C.M. 1001(c)(2)(B) that broadens the definition of “victim
impact” to encompass a or any other conduct not “directly relating to or arising from the

2103

offense[s] of which the accused has been found guilty.

B. This error materially prejudiced Appellant’s substantial rights.

These errors by the military judge materially prejudiced Appellant’s substantial rights to
a fair sentencing hearing that comported with the limitations contained in R.C.M.
1001(c)(2)(B).!% “When there is error in the admission of sentencing evidence, the test for
prejudice is whether the error substantially influenced the adjudged sentence.”!% This
determination looks at (1) the strength of the Government’s case; (2) the strength of the defense
case; (3) the materiality of the evidence in question; and (4) the quality of the evidence in
question. 1%

Here, the military judge’s erroneous interpretation of R.C.M. 1001(c)(2)(B) substantially
influenced the evidence he allowed the Members to consider. While military judges are
ordinarily presumed to know and apply the law correctly to filter out inadmissible evidence from
their consideration. "’ In this case the Military Judge gave sentencing instructions to the
Members to consider [t]he impact of the offense on the financial, social, psychological, or
medical well-being of any victim of the offense; and the mission, discipline, or efficiency of the

command of the accused and any victim of the offense.”!% This ruling leaves little doubt that, at

102 Appellate Ex. 84.

103 R.C.M. 1001(c)(2)(B).

104 R.C.M. 1001(c)(2)(B).

195 United States v. Barker, 77 M.J. 377, 384 (C.A.A.F. 2018).
196 United States v. Bowen, 76 M.J. 83, 89 (C.A.A.F. 2017).

97 United States v. Robbins, 52 M.J. 455, 457 (C.A.A.F. 2000),
108 Appellate Ex. 89 at 1.
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the behest of the Military Judge, the Members did consider-statements both reliable and
material to his sentencing determination.

And much of the Government’s case was premised on-tatements, particularly for
the most serious offenses. As such, -alleged impacts in her victim impact statement
provided ammunition against Appellant from the Government’s key witness, which the military
judge and the Government Trial Counsel shoehorned in. That is the very definition of prejudice
as -received 60 days of hard labor, 60 days of restriction, and reduction to E2.!% The victim
impact statement undoubtedly contributed to the Members’ imposed punishment.

C. The Court should remedy the errors by granting sentencing relief.

Upon finding such prejudicial error, this Court has “broad discretion” to reassess the
sentence, provided it can “reliably determine what sentence would have been imposed at trial”
had the error not occurred.!'” In doing so, the Court must be confident that (1) “absent any error,
the sentence adjudged would have been of at least a certain severity”; (2) the reassessed sentence
must not only “be purged of prejudicial error [but] also must be ‘appropriate’ for the offense[s]
involved”; and (3) for errors of constitutional magnitude, the court “should be persuaded beyond
a reasonable doubt that its reassessment has rendered harmless any error affecting the sentence
adjudged at trial.”!!"!

Here, all three factors support remedying the military judge’s errors by reducing
Appellant’s term of confinement to the minimum provided under the plea agreement: 60 months.
First, since this minimum term of confinement was agreed to by the parties, the Court can be

confident that the confinement adjudged at trial would have been of at least that severity.

199 Statement of Trial Results.
10 United States v. Winckelmann, 73 M.J. 11, 15 (C.A.AF. 2013).
Y United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986).
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Without knowing precisely how much weight the Members gave to the victim impact
statement, and since the Appellant has already completed the imposed hard labor, reinstatement
of Appellant’s Rank to E4 is the only effective way the Court can ensure “beyond a reasonable
doubt that its reassessment has rendered harmless any error affecting the sentence adjudged at

trial 2112

Conclusion
Because evidence was improperly admitted during the Appellant’s sentencing, the Court

should reinstate Appellants Rank.

Respectfully submitted,

Justin Allen
LT, USCG

Appellate Defense Counsel

12 14 at 307.
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Certificate of Filing and Service
I certify that the foregoing was filed electronically with this Court and that a copy was

delivered to opposing counsel and Special Victim’s Counsel via email on 30 September 2024.

Justin Allen
LT, USCG
Appellate Defense Counsel
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REMAND



THERE WERE NO REMANDS



NOTICE OF COMPLETION OF
APPELLATE REVIEW
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