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This opinion does not serve as binding precedent, but
may be cited as persuasive authority under
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MYERS, Senior Judge:

A general court-martial composed of members with enlisted representation
convicted Lance Corporal [LCpl] Sean Swisher, contrary to his pleas, of pene-
trating Ms. Bravo’s® mouth with his penis when she was incapable of consent-
ing due to impairment; penetrating Ms. Bravo’s vulva with his finger when she
was incapable of consenting due to impairment [Article 120, Uniform Code of
Military Justice [UCMJd]]; attempted penetration of the Ms. Bravo’s vulva with
his penis when she was incapable of consenting due to impairment [Article 80,
UCMJ]; and wrongful use of cocaine [Article 112a, UCMJ].4

Appellant asserts nine assignments of error [AOEs], which we combine and
reorder as follows: (1) the evidence is legally and factually insufficient to sup-
port the convictions to Charge I and Charge II; (2) the military judge erred
when he denied Appellant’s challenges to members for both actual and implied
bias; (3) trial counsel committed prosecutorial misconduct; (4) Appellant’s sen-
tence is inappropriately severe and disparate; (5) cumulative error deprived
Appellant of a fair trial; (6) the evidence is legally and factually insufficient to
support Appellant’s conviction for attempted sexual assault; (7) the evidence is

3 All names in this opinion, other than those of Appellant, the judges, and appellate
counsel, are pseudonyms.

4 Appellant was charged with other offenses as well, but was acquitted either by
the members or by the military judge in response to Appellant’s Rule for Courts-Mar-
tial [R.C.M.] 917 motion. After announcement of findings of guilty by the members, the
military judge consolidated Specifications 1 and 2 of Charge I for the purpose of find-
ings.
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legally and factually sufficient to support Appellant’s conviction for cocaine
use; (8) Appellant was denied his right to a unanimous verdict.5

I. BACKGROUND

In the early morning hours of 1 December 2019, security guards at an out-
door mall and bar complex in South Carolina were approached by a patron who
stated her friend, Ms. Bravo, was missing. The women had been together just
a few minutes prior, but when several women left for the restroom, they left
Ms. Bravo alone to wait for them. Upon their return from the restroom, Ms.
Bravo was not where her friends had left her, and the security guards were
notified. A few minutes later, the security guards found Ms. Bravo behind a
free-standing coffee shop. She was non-responsive, covered in vomit, and two
men appeared to be sexually assaulting her. Mr. Sierra appeared to be engag-
ing in penile/vaginal penetration, and Appellant appeared to be engaging in
oral copulation. Mr. Sierra ultimately pleaded guilty in state court to criminal
sexual conduct in the third degree, and testified against Appellant at Appel-
lant’s court-martial.

Prior to the sexual assault, Mr. Sierra and Appellant had several “bumps”
of cocaine (a bump is a small amount, placed either in a finger nail or on an
item like a key, and then snorted).® The cocaine was purchased by Mr. Sierra
shortly before the men sexually assaulted Ms. Bravo. Mr. Sierra knew it was
cocaine because he had used cocaine in the past and the effects were similar;
he was energized and enthused.

Mzr. Sierra testified that he and Appellant spoke with Ms. Bravo when she
was outside the bathroom, waiting for her friends. Mr. Sierra offered her co-
caine in exchange for her performing oral sex on him, and she agreed. Mr. Si-
erra and Appellant shared the cocaine with Ms. Bravo, each taking a bump.
They then walked in the direction of the free-standing coffee shop, whereupon
the two men engaged in sexual activity upon Ms. Bravo. Mr. Sierra pulled

5 We merged AOE 1 with the AOE originally numbered AOE 6 as they are both
legal and factual sufficiency AOEs. The renumbered Assignments of Error 6 through
8 are raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982). We
have reviewed these AOEs and find them to be without merit. United States v. Matias,
25 M.J. 356, 363 (C.M.A. 1987). However, we note that the unanimous verdict issue
remains pending at the C.A.A.F. United States v. Anderson, 82 M.J. 440 (C.A.A.F.
2022).

6R. at 1290-1291.
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down Ms. Bravo’s pants and attempted to engage in sexual activity but was
unable to do so because he could not get an erection. Mr. Sierra and Appellant
simultaneously engaged in oral and attempted vaginal copulation with Ms.
Bravo and switched back and forth several times.” Mr. Sierra testified that he
observed Appellant’s penis enter Ms. Bravo’s mouth and observed Appellant’s
penis attempt to penetrate Ms. Bravo’s vagina. Mr. Sierra also testified that
throughout this encounter, Ms. Bravo did not utter a word and she did not use
her hands or otherwise participate in any manner, but she did vomit, which
Mzr. Sierra wiped off her face with his shirt. Once he wiped the vomit from Ms.
Bravo, he continued to engage in sexual activity upon Ms. Bravo until security
guards found the trio.

One of the security guards, Mr. Shaw, testified that his first impression
was that “two men [were] taking advantage of a woman.”® Mr. Shaw ap-
proached the group, and observed Ms. Bravo lying on her back with her pants
down and Appellant was lying on top of her with his penis exposed. Mr. Sierra
was “hunched” near Ms. Bravo’s head, with his penis exposed.? When Mr. Shaw
announced himself and shined his flashlight on Ms. Bravo’s face, she put her
hands up to cover her face while Appellant attempted to cover her up. Mr.
Shaw testified that Appellant said, “I am trying to help her” or words to that
effect.10

Mzr. Shaw’s observation of Ms. Bravo was that she was very intoxicated.
When he told her to get up, “she was still out of it. I was like, do you need help
getting up? She was — she didn’t say anything. So I started to grab her and
pulled her up and helped her up. And I pulled her pants up, and I buttoned her
pants up. And I, then, carried her to the ledge...and sat her down.”!! In regards
to her demeanor, he testified that “..she was scared. She was out of it. She was
drunk. She had vomit all over her shirt, all over the ground, all in her hair”
and she appeared confused and unaware of what was going on.!2

7 Mr. Sierra testified that he attempted to insert his penis in Ms. Bravo’s vagina
several times, but was unable to insert it “all the way” because he was unable to get
an erection. R. at 1299-1300.

8 R. at 1365.
9R. at 1369.
10R. at 1370.
11 R. at 1371.
12R. at 1371.
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Ms. Bravo’s last memory was drinking at the bar with her friends prior to
the assault.

At Appellant’s court martial, shortly after voir dire concluded and after the
military judge impaneled the members, assistant defense counsel, who was
pregnant, informed the judge that a waiver to the 40-hour work week, a re-
quirement imposed upon pregnant Marines by regulation would not be
sought.!? In the case of pregnant Marines assigned to courts-martial, the 40-
hour work week requirement can only be exceeded if the pregnant Marine re-
quests and receives a waiver, or if the Appellant (in the case of a pregnant
defense counsel) agrees to waive the presence of his or her counsel at trial after
the 40-hour work week has been reached. In the present case, Appellant de-
clined to waive his assistant defense counsel’s presence, and assistant defense
counsel declined to seek a waiver. Thus, the military judge was informed
shortly after impaneling the members and after approximately 13 hours of trial
time that he would be required to limit the trial to 40 hours per week or less—
including breaks and lunch. The military judge thus directed counsel to extend
the scheduled witnesses into the next week.4

II. DISCUSSION

A. The Findings are Legally and Factually Sufficient

Appellant asserts the evidence is legally and factually insufficient to sup-
port his conviction of attempted sexual assault because Ms. Bravo was capable
of consenting. Appellant also argues that the evidence is legally and factually
insufficient to support his conviction for sexual assault because Appellant’s
DNA was not found in Ms. Bravo’s vulva and because Ms. Bravo was capable
of consenting. We review such questions de novo.'® To determine legal suffi-
ciency, we ask “whether, considering the evidence in the light most favorable

13 Marine Corps Order 5000.12F.

14 We pause to observe that the time limitations of defense counsel should have
been brought to the military judge’s attention before trial, ideally when the parties to
the trial discussed court dates, witness travel, and other logistics. The record is clear
that at the time of trial docketing and at the start of trial, the military judge was not
aware that the trial faced such a severe time constraint. It is the duty of all counsel to
notify the Court, at the earliest opportunity, of matters solely within the purview of
counsel that will affect the scheduling of trial.

15 Article 66(d)(1), UCMJ; United States v. Washington, 57 M.J. 394, 399 (C.A.A.F.
2002).
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to the prosecution, a reasonable fact-finder could have found all the essential
elements beyond a reasonable doubt.”?¢ In conducting this analysis, we must
“draw every reasonable inference from the evidence of record in favor of the
prosecution.”!?

In evaluating factual sufficiency (for cases where alleged misconduct oc-
curred before 2021), we determine “whether, after weighing the evidence in the
record of trial and making allowances for not having personally observed the
witnesses, [we] are . . . convinced of the [appellant’s] guilt beyond a reasonable
doubt.” ¥ In conducting this unique appellate function, we take “a fresh, im-
partial look at the evidence,” applying “neither a presumption of innocence nor
a presumption of guilt” to “make [our] own independent determination as to
whether the evidence constitutes proof of each required element beyond a rea-
sonable doubt.”!® Proof beyond a “[r]Jeasonable doubt, however, does not mean
the evidence must be free from conflict.”20

To be found guilty of sexual assault under Charge I, Appellant must have
committed a sexual act upon Ms. Bravo by penetrating her mouth with his
penis, and by penetrating Ms. Bravo’s vulva with his finger, when Ms. Bravo
was incapable of consenting due to impairment by alcohol, and Appellant knew
or reasonably should have known Ms. Bravo was incapable of consenting to the
sexual act due to impairment by alcohol.2! “Incapable of consenting” means the
person is incapable of appraising the nature of the conduct at issue or physi-
cally incapable of declining participation in or communicating unwillingness
to engage in the sexual act at issue.??

To be found guilty of Charge II, Appellant must have done a certain overt
act, that is: positioned his body between the unclothed legs and hips of Ms.

16 United States v. Turner, 25 M.J. 324, 324 (C.M.A. 1987) (citing Jackson v. Vir-
ginia, 443 U.S. 307, 319 (1979); see United States v. Gutierrez, 73 M.J. 172 (C.A.A.F.
2014).

17 United States v. Gutierrez, 74 M.J. 61, 65 (C.A.A.F. 2015) (citation and internal
quotation omitted).

18 Turner, 25 M.dJ. at 325.

19 Washington, 57 M.dJ. at 399.

20 United States v. Rankin, 63 M.J. 552, 557 (N-M. Ct. Crim. App. 2006).
21 Art. 120(b)(3)(A), UCMJ.

22 Art. 120(g)(8), UCMJ.
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Bravo, while his pants were pulled down and his penis was exposed, in an at-
tempt to penetrate her vulva with his penis, and the act was done with specific
intent to commit the offense of sexual assault of Ms. Bravo while she was in-
capable of consenting due to impairment by alcohol.23 The act must amount to
more than mere preparation, that is, it was a substantial step and a direct
movement toward the commission of the intended offense; and the act appar-
ently tended to effect the commission of the offense of sexual assault except for
the fact the accused was unable to obtain an erection, which prevented com-
pletion of the offense of sexual assault.24

Mr. Sierra testified that he saw Appellant’s penis in Ms. Bravo’s mouth,
facts which were corroborated by the security guards who first reported to the
scene.2> Mr. Sierra also testified that he observed Appellant put his fingers into
Ms. Bravo’s vulva and that Appellant attempted to engage in sexual inter-
course with her, but he was unable to achieve an erection. When interviewed
by investigators, Appellant admitted that he “fingered” Ms. Bravo, and that
she performed oral sex on him.26 Appellant now argues that because DNA evi-
dence was not found in either Ms. Bravo’s vulva or mouth, these sexual acts
did not occur. Expert witness testimony sufficiently explained how transfer
DNA may not be found in a case like this. The Defense‘s expert opined that,
“Given the sensitivity of the tests and recent research that has shown the like-
lihood of finding DNA with these types of tests, in my opinion, that means con-
tact, physical contact did not take place.”2” Appellant’s assertion is undermined
significantly by the testimony of Mr. Sierra, who stated that he directly ob-
served Appellant digitally penetrate Ms. Bravo, and he observed Appellant put
his penis in Ms. Bravo’s mouth. He also observed Appellant attempt to insert
his penis in Ms. Bravo’s vagina, but “[i]t didn’t go in though.”2® Appellant also

23 Art. 80(a), UCMJ.
24 Art. 80(a), UCMJ.

25 One of the two security guards saw Appellant’s penis as Appellant inserted his
penis into Ms. Bravo’s mouth, and the other security guard saw Appellant at Ms.
Bravo’s head, apparently sodomizing her, testifying that “it appeared — [Appellant’s]
hunching over, like, he was trying to put his penis in her mouth or something like that
nature.” R. at 1435.

26 Pros. Ex. 5.
27 R. at 1983.
28 R. at 1301.
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provided statements to law enforcement in which he admitted to penetrating
Ms. Bravo’s mouth with his penis, and her vulva with his fingers.2?

Eyewitness testimony also showed that Ms. Bravo consumed marijuana,
ecstasy, and cocaine prior to the sexual assault. Ms. Bravo’s drug use was con-
firmed by a blood test.3° Her intoxication was apparent from the video evidence
of Ms. Bravo walking around the bar area, and from the testimony of eyewit-
nesses who observed that she consumed a great deal of alcohol that night, that
she vomited in the bathroom prior to the assault, and then vomited again while
laying down while being assaulted. Vomiting, by itself, does not indicate that
she was incapable of consenting, but lying in her vomit without attempting to
clean herself up certainly indicates that she was unaware of her circumstances.
She made no effort to clean herself or cover herself up (though she did cover
her eyes from the security guard’s flashlight) and was lying in a pool of her
own vomit when security came upon Ms. Bravo and her assaulters. Responding
security officers testified she was unable to stand unassisted,?! and the smell
of alcohol emanated from her breath.32 Even Mr. Sierra admitted that she was
exhibiting indicators of intoxication (slurred words and stumbling),33 and that
when security arrived, Ms. Bravo needed help standing up.3* One responding
police officer stated, “[it] just seemed like [Ms. Bravo] didn’t realize [the vomit]
was there. She’s kind of just disheveled, state, disoriented. She doesn’t realize
she’s missing a shoe. It seemed like she knew something had happened, but
she didn’t know quite what was going on.”3> The victim’s level of intoxication
was clear to the members. We, too, are convinced that Ms. Bravo was so im-
paired by alcohol as to be incapable of consenting, and that Appellant knew of
her condition.

We find no merit in Appellant’s other arguments and find the evidence le-
gally sufficient to support Appellant’s convictions. Additionally, after taking a
fresh, impartial look at the evidence, and after weighing the evidence in the

29 R. at 1615.

30 Ms. Bravo’s blood was not tested for ecstasy because there was not enough blood
drawn to conduct the testing for ecstasy, but her blood did test positive for marijuana
and cocaine.

31 R. at 1064.
32R. at 1093
33 R. at 1306.
34 R. at 1309.
35 R. at 1130.
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record of trial and making allowances for not having observed the witnesses,
we, too, are convinced of Appellant’s guilt beyond a reasonable doubt and find
the evidence factually sufficient to support Appellant’s convictions.

B. The military judge did not err by denying defense challenges to five
members for actual and implied bias.

Appellant argues that the military judge abused his discretion in denying
Appellant’s challenges for cause based on actual and implied bias at trial. We
review challenges for actual bias for an abuse of discretion.36 For allegations of
implied bias, we review using a standard “less deferential than abuse of dis-
cretion, but more deferential than de novo.”37

An accused has “the right to an impartial and unbiased panel.”38 Rule for
Courts-Martial 912 provides the framework by which we evaluate potential
panel members. A member should be removed for cause from the panel when-
ever it appears that a member “[s]hould not sit as a member in the interest of
having the court-martial free from substantial doubt as to legality, fairness,
and impartiality.”3?

“[TThe text of R.C.M. 912 is not framed in the absolutes of actual bias, but
rather addresses the appearance of fairness as well, dictating the avoidance of
situations where there will be substantial doubt as to fairness or impartiality.
Thus, implied bias picks up where actual bias drops off because the facts are
unknown, unreachable, or principles of fairness nonetheless warrant ex-
cusal.”#0 Rule 912 gives the military judge “great deference when deciding
whether actual bias exists because it is a question of fact, and the judge has
observed the demeanor of the challenged member.”#! Implied bias is a bit more
nuanced:

Implied bias exists when most people in the same position as the
court member would be prejudiced. To test whether there is sub-
stantial doubt about the fairness of the trial, we evaluate im-
plied bias objectively, through the eyes of the public, reviewing

36 United States v. Napolitano, 53 M.J. 162, 166 (C.A.A.F. 2000).
37 United States v. Woods, 74 M.dJ. 238, 243 (C.A.A.F. 2015).

38 United States v. Nash, 71 M.dJ. 83, 88 (C.A.A.F. 2012).

39 R.C.M. 912 (f)(1)(N).

40 United States v. Bragg, 66 M.dJ. 325 at 327 (C.A.A.F. 2008).

41 United States v. Napolitano, 53 M.dJ. 162, 166 (C.A.A.F. 2000).
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the perception or appearance of fairness of the military justice
system. This review is based on the ‘totality of the circum-
stances.” Although we review issues of implied bias for an abuse
of discretion, because we apply an objective test, we apply a less
deferential standard than we would when reviewing a claim of
actual bias.*2

A military judge is afforded less deference in regard to a challenge for cause
based on implied bias because the issue is viewed through the eyes of the pub-
lic, and the focus is on the appearance of fairness.4? Where a military judge
declares on the record that he or she has considered the liberal grant mandate,
appellate courts will afford the military judge greater deference.44

In the present case, trial defense counsel challenged 16 of the 18 appointed
members, and the military judge excused eight of the 16 challenged members.
Appellant now argues that five of the eight unsuccessfully challenged members
should have been excused for actual or implied bias.45 Of the five, Appellant
argues three members harbored an erroneous view of the law regarding intox-
ication and incapacity. The remaining two members were challenged for
unique reasons outlined below.

How voir dire was conducted in the present case is helpful to understanding
the context of the members’ answers. Here, after the military judge swore in
the prospective members, he provided preliminary instructions. These instruc-
tions did not provide details on the case or hint at any legal theories that coun-
sel might present, nor did the preliminary instructions elucidate the law. After
the military judge provided all prospective members his preliminary instruc-
tions, he allowed counsel to individually question the prospective members,
starting with trial counsel. To be clear, at the point of individual voir dire, the
members knew nothing about the case but for the general nature of the
charges, and they had not yet been instructed on the law. In answering ques-
tions from the military judge and counsel, the members relied on their general

42 United States v. Elfayoumi, 66 M.J. 354 (C.A.A.F. 2008).

43 Bragg, 66 M.J. at 326 (quoting United States v. Rome, 47 M.J. 467, 469 (C.A.A.F.
1998)).

44 United States v. Clay, 64 M.J. 274, 277 (C.A.A.F. 2007).

45 At trial, although defense counsel did not challenge all of the challenged mem-
bers on actual and implied bias grounds, the military judge considered whether the
members had displayed actual or implied bias in his rulings.

10
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military training, common sense, education, and experiences. The issue, there-
fore, is not whether they walked through the door with proper and accurate
legal knowledge, but rather whether they met the criteria found in R.C.M. 912
to serve as impartial panel members. In the event questioning from counsel
elicits views contrary to counsel’s legal theories of the case or that perhaps
even shows bias, it is permissible to attempt to rehabilitate the members, que-
rying them on whether they can abide by the military judge’s instructions on
the law.46

Appellant argues that Captain [Capt] Delta, Master Sergeant [MSgt] Pe-
ters, MSgt Conway, Gunnery Sergeant [GySgt] Stewart, and Staff Sergeant
[SSgt] Carter should have been removed from the panel for actual or implied
bias due to their incorrect views of the law. We disagree. To agree with Appel-
lant that members whose initial understanding of the law cannot be rehabili-
tated would forever demand that members walk through the court room door
with correct, exacting legal awareness that only lawyers trained in sexual as-
sault litigation would possess. We note that what the system demands is im-
partial members—members who leave the court-martial free from substantial
doubt as to its legality, fairness, and impartiality. But to thoroughly answer
the issues presented by Appellant, we will address each challenge individually.

1. MSgt Conway, GySgt Stewart, and SSgt Carter

Appellant argues that MSgt Conway harbored an incorrect view of the law
because he stated, “[w]hen someone’s intoxicated, they don’t have that ability
to consent” which he admits was based on his Sexual Assault Prevention and
Response (SAPR) training. While we are of the opinion that most people, in-
cluding many attorneys, are unable to correctly articulate the legal standard
of consent, that does not prohibit them from sitting as members of a court-
martial. In any event, the military judge asked MSgt Conway if he could follow
the military judge’s instructions on the law of consent and capacity, and MSgt
Conway agreed that he could. Defense counsel challenged MSgt Conway for
cause, and the military judge denied the request, stating, “while Master Ser-
geant [Conway] initially indicated that intoxication means one cannot consent,
he — that appeared to be an uninformed view. And he said that he could set all
previous notions aside and follow the Military Judge’s instructions.”4? At trial,
the challenge to MSgt Conway was limited to defense counsel’s belief that

46 See United States v. Napolitano, 53 M.J. 162 (C.A.A.F. 2000) (Once a member
gives a response that shows a potential grounds for challenge, counsel or the military
judge may ask questions of that member to rehabilitate the member.).

47 R. at 899-900.

11
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MSgt Conway held an inelastic belief, which was overruled by the military
judge. Although Appellant now argues that the military judge’s ruling should
be given less deference because he did not articulate his analysis under the
implied bias standard, we disagree. The military judge considered the liberal
grant mandate, properly applied the actual and implied bias tests, and none-
theless declined to excuse MSgt Conway. We find that the military judge did
not abuse his discretion when he overruled trial defense counsel’s actual bias
objection to MSgt Conway. Applying the heightened standard for implied bias
challenges and reviewing the totality of the circumstances, we do not believe
that MSgt Conway’s inclusion on the panel would cause the public to perceive
unfairness in the military justice system.*® We find that the military judge also
did not err when he declined to excuse MSgt Conway on the basis of implied
bias.

During individual voir dire, GySgt Stewart stated that “someone who is
experiencing an alcohol-induced blackout cannot consent to sex.”4? Appellant
argues that this “clear misunderstanding on the law on capacity to consent”
constitutes actual bias.?® Like MSgt Conway, it appears that GySgt Stewart
did not walk through the door of Appellant’s court-martial trained in the laws
of consent. In his ruling, the military judge noted that “it was surprisingly clear
...that [GySgt Stewart’s strong response to alcohol] really was contained to of-
fenses involving alcohol and cars and drunk driving...he seemed to be very
clear that that was his issue, was drunk driving, not drinking alcohol itself...he
appeared to be — to not hold an [in]elastic position on the issues related to this
case. The Court found [sic] no actual bias or implied bias...”! We agree and
find that the military judge did not abuse his discretion when he overruled
defense counsel’s actual bias objection to GySgt Stewart. Applying the height-
ened standard for implied bias challenges and reviewing the totality of the cir-
cumstances, we do not believe that GySgt Stewart’s inclusion on the panel
would cause the public to perceive unfairness in the military justice system.
We therefore find that the military judge did not err when he declined to excuse
GySgt Stewart on the basis of implied bias.

48 This is the standard outlined in United States v. Dockery, 76 M.J. 91 (C.A.A.F.
2017).

49 R. at 759.
50 Appellant’s Br. at 69.
51 R. at 901.

12
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Like GySgt Stewart, SSgt Carter also stated in individual voir dire that he
did not believe that people in an alcohol induced blackout state can consent.
Defense counsel objected to this on the grounds of actual bias, and Appellant
renews that objection now. The military judge asked SSgt Carter, “
[hear] legal definitions that I provide, you're going to follow those definitions
and those are going to trump any other perception that you came in with before
this court-martial?” SSgt Carter responded, “Yes, sir.”52 We find that the mili-
tary judge sufficiently rehabilitated SSgt Carter, and sought affirmation from
SSgt Carter that he could and would “apply the facts that [were] in front of
[him] to the law and facts” that the military judge provided him.5? We agree,
and hold that the military judge did not abuse his discretion when he overruled
trial defense counsel’s actual bias objection to SSgt Carter. Applying the
heightened standard for implied bias challenges and reviewing the totality of
the circumstances, we do not believe that SSgt Carter’s inclusion on the panel
would cause the public to perceive unfairness in the military justice system.54
We further hold that the military judge did not err when he declined to excuse
SSgt Carter on the basis of implied bias.

...if you

2. Captain Delta

Appellant challenges the military judge’s retention of Capt Delta on the
panel because Capt Delta’s step-sister was the victim of a rape, and because
Capt Delta had a firmly-held belief that people who are blacked-out cannot
consent to sex. Appellant lists other grounds for challenging Capt Delta. The
military judge addressed those grounds at trial, and after a thorough voir dire,
tested for actual and implied bias, considered the liberal grant mandate, and
found neither actual nor implied bias. Later, Capt Delta asked several ques-
tions of witnesses during trial that caused trial defense counsel to again chal-
lenge him. Specifically, Capt Delta asked one of the witnesses, the forensic psy-
chiatrist, “can the mind successfully suppress the memory of a traumatic event
with the assistance of alcohol, can someone refuse to remember a traumatic
memory or is it etched in the mind forever, and is it possible a dual personality
emerged the night of the incident that went against any conservative upbring-
ing?”’% The military judge recalled Capt Delta for further voir dire after both
trial and defense counsel rested but before deliberations. After a very thorough

52 R. at 832.
53 R. at 831.

54 This is the standard outlined in United States v. Dockery, 76 M.J. 91 (C.A.A.F.
2017).

5 R. at 2154.

13
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voir dire, the military judge discovered that these questions were based exclu-
sively on the testimony offered by the expert witness. After putting his legal
analysis and reasoning on the record via very thorough findings of fact, the
military judge again held that Capt Delta displayed no actual or implied bias.
We do not believe that the military judge abused his discretion when he found
no actual bias. Applying the standard outlined above for implied bias, we do
not find that the military judge erred in declining to excuse Capt Delta on the
basis of implied bias either.

3. MSgt Peters

Appellant challenges MSgt Peters’ empanelment because MSgt Peters had
some knowledge of the case. The military judge was aware of this and in his
ruling, he stated:

While the member had some prior knowledge of the case, the
prior knowledge...was limited to hearing the accused’s name
and the fact that there was a sex assault allegation. There is no
indication that he had any idea of any of the details and had no
knowledge of really any of the allegation itself. Just the fact that
there was a Marine accused of that offense he stated that the
knowledge would not affect his decision making in this case. And
he — his demeanor indicated that he could be fair and impar-
tial.56

We do not believe that the military judge abused his discretion when he
found no actual bias, and applying the standard outlined above for implied
bias, we likewise do not find that the military judge erred in declining to excuse
MSgt Peters on the basis of implied bias.

C. Trial counsel did not commit prosecutorial misconduct

Appellant argues that trial counsel’s arguments during opening and closing
statements were improper:

“As early as opening statement, the trial counsel argued ‘[Appel-
lant] took advantage of a highly intoxicated and vulnerable
young woman, and ‘they both sexually assaulted her when she
was too intoxicated to consent.” Rather than focus on Ms. Bravo’s
capacity to consent, the government’s closing argument reiter-
ated this. The trial counsel stated, ‘[i]n this case, we have a Ma-
rine who took advantage of a highly intoxicated and vulnerable

5 R. at 899.
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young woman, and that ‘two men sexually assaulted her when
she was too intoxicated to consent’ And when discussing Ms.
Bravo’s state the government described that she was ‘confused,’
‘disoriented,” ‘highly intoxicated,” and ‘under the influence.” The
government’s argument capitalized on at least four of the mem-
bers’ biases and misconceptions of the law.57

Because Appellant did not object to trial counsel’s comments during trial,
we review for plain error. Plain error requires that Appellant show “(1) there
was error; (2) it was plain or obvious; and (3) the error materially prejudiced a
substantial right.”>®

We note that the charges allege that Appellant sexually assaulted, and at-
tempted to sexually assault, Ms. Bravo, who was incapable of consenting due
to impairment by alcohol. The Government’s reasonable inference that Appel-
lant took advantage of an intoxicated woman for the purpose of sexually as-
saulting her is neither improper argument nor prosecutorial misconduct as it
constitutes the charged offense. Appellant’s argument here is a thinly veiled
attack on factual sufficiency, as he argues that “[t]he government’s own evi-
dence, particularly the video evidence, demonstrated that Ms. Bravo had ca-
pacity to consent in the minutes immediately preceding and following the sex-
ual encounter.”? Using Appellant’s logic, trial counsel’s contrary argument
would thus be considered prosecutorial misconduct. This argument is merit-
less.

Appellant also argues that trial counsel confused the issue of legal and
medical consent, because Ms. Bravo was able to communicate during her sex-
ual assault nurse examiner exam. So as to clarify any issues related to the
issue of consent, the military judge issued a proper curative instruction, in-
forming the members that they “must follow [his] legal instructions and defi-
nitions of consent and incapacity to consent to sexual activity when determin-
ing whether the accused is guilty of Charges I and I1.760

We find no error in trial counsel’s comments.

57 Appellant’s Br. at 91-92.

58 United States v. Marsh, 70 M.J. 101, 104 (C.A.A.F. 2011).
59 Appellant’s Br. at 94.

60 R. at 2260.
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D. Was the sentence awarded by the military judge inappropriately
severe and disparate?

Appellant next argues that his sentence was inappropriately severe for two
reasons: (1) Appellant’s sentence is disparate to the sentence awarded by the
State of South Carolina to Mr. Sierra; and (2) because Appellant presented
ample mitigating evidence of a military career involving no prior offenses, and
of a traumatic childhood.

We review sentence appropriateness de novo.6! We “may affirm only such
findings of guilty and the sentence or such part or amount of the sentence, as
it finds correct in law and fact and determines, on the basis of the entire record,
should be approved.”62

We decline to compare Mr. Sierra’s case with Appellant’s sentence for an
analysis of appropriateness. His sentence, awarded by civilian authorities, was
for different crimes, adjudicated by a civilian jurisdiction. We are unaware of
any precedent that requires us to find parity between a military court-martial
sentence and a sentence awarded by a state or local jurisdiction. We are also
not moved by Appellant’s argument that because he has no prior misconduct
or because he had a traumatic childhood, the military judge’s sentence is too
harsh. Due to the egregious nature of Appellant’s crimes, the military judge’s
awarding of 54 months’ confinement, reduction to E-1, and a dishonorable dis-
charge was appropriate. We find no error.

E. Did the cumulative effect of all error deprive Lance Corporal
Swisher of a fair trial?

Appellant asserts that “[e]rror was pervasive throughout the court-martial.
Even if no particular error warrants relief, the cumulative effect of all the error
deprived him of a fair trial.”®3 Without question, the doctrine of cumulative
error allows this Court to reverse a conviction even if the errors do not merit
reversal individually.®* However, we do not find any individual error or any
aggregate prejudice. Appellant received a fair trial. This assignment of error is
therefore without merit.

61 United States v. Baier, 60 M.d. 382, 383-84 (C.A.A.F. 2005).
62 10 U.S.C. § 866(d)(1) (2018).
63 Appellant’s Br. at 99.

64 United States v. Dominguez, 81 M.J. 800, 822 (N-M. Ct. Crim. App. 2021) (citing
United States v. Banks 36 M.J. 150 (C.A.A.F. 1992).

16



United States v. Swisher, NMCCA No. 202100311
Opinion of the Court

ITI. CONCLUSION

After careful consideration of the record and briefs of appellate counsel, we
have determined that the findings and sentence are correct in law and fact and
that no error materially prejudicial to Appellant’s substantial rights oc-
curred.%®

The findings and sentence are AFFIRMED.

FOR THE COURT:

MARK K. JAMIS
Clerk of Court

65 Articles 59 & 66, UCMJ.
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