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CONVENING ORDER



c. 
UNITED ST A TES MARINE CORPS 

GENERAL COURT-MARTIAL CONVENING ORDER 1-19 

(__ 

5800 
CG 

i-' 6 JAN 2019 

Pursuant to Article 23 of the Uniform Code of Military Justice and section 0120 of the Manual of 
the Judge Advocate General, a general court-martial is hereby convened by order of the 
commanding officer, Brigadier General  with the following members and is 
directed to try any and all cases of service members brought before it. 

Members 

Colonel  U.S. Marine Corps, President; 
Colonel U.S. Marine Corps; 
Lieutenant Colonel  U.S. Marine Corps; 
Lieutenant Colonel  U.S. Marine Corps; 
Lieutenant Colonel  U.S. Marine Corps; 
Lieutenant Colonel  U.S. Marine Corps; 
Major U.S. Marine Corps; and 
Major  U.S. Marin Co _s. 



CHARGE SHEET



( . 

CHARGE SHEET 
I, PERSONAL DATA 

1. NAME OF AcCIJSEO (t.Nt Firs/, Ml/ .12 3, l'V\fflVIV\TE 4. PAYORADE 

TRUE MICHAEL A. CPL E-4 
5. UNrT c»< ORGANIZATION, a. CURREN, SERVICE 

a. INITIAi. IWITE b. TERM 

lOAUG 15 SYRS 
7. PAY PER MONTI-t 8. NAnJRE OF RESTRAINT OF ACCUSED 9, DATE(S) ...,,..os1 IJ 

a. BASIC b. SEAIF0"1:IGN DUTY c:. TOTAL 

t 2,".J-13. $'0 f 1i:t· l3.So PRE-TRIAL 15 OCT 19 - PRESHNT 
9!;5ss.ite NONE '$2.SSS.49 CONFINEMENT 

11. CHARGES AND SPECIFICATIONS 

10. 

CHARGE I: Violation of the UCMJ, Article ll0b 
• tt.c. ,j l&A.il . i O• " ", 

Specification 1 {Rtpe of a Child wh1b11 not Attained the Age of 12 Years): In that Corporal Michael A. Troe, U.S. 
Marine Corps, oa. active duty, did, oa. euli ~laline Gorp11 BON Hawaii, between on or about 15 January 2019 and on or 
about 29 September 2019, on divers occasions, commit a sexual act upon a child who bad not attained the age of 
12 years, by penetrating  wlva with the said Cpl True's penis. 

Specification 2 (Rape of a Child -whl!■s not Attained the Age of 12 Years): In that C-Orporal Michael A. True, U.S. 
Manne C"'P', ·,. ,ctivo duty, ~,..M..._ ....,, IIH• lhwaii, botwccn on 0< about 15 Jomwy 2019 and°"'°' 
about 29 September 2019, 011 div sions, commit a sexual act upon a child who had not attained the age of 
12 years, by penetrating with the said Cpl True's penis. 

,t\,.& i S \ -.,_.. of c)o.\, .. I 

(See Supplemental Page) 

. 
Ill, PREFERRAl 

11e. NAME OF ACCUSER ti-NI.~ Ml) I b.GRAOE , ~ ORGANIZATION OF ACCUSER 
~3 MCBH, KANBOHE BAY. Ell 

TS . DATE 

20191206 
AFFIDAVIT: Before the ln!ersigned, euthori7.ed by law to administer oalhs In cases of Ills character, personally appeared Iha above 
nam&d accuser thla ~lh · dayor D~embm: • 2019, and sl11Md Iha foregoing charges and speclRcaUons under 
oath thal he Is a person subject to the Uniform Code of Mllltary Justice and 11181 he either has pwsonal knowlodge or or has Investigated the 
matters sat forth therein and that Iha &am& are true to the best of his knowledge and bellel'. 

J.L.AMBLL  MCBH1 KANEOHE BAY, HI 
T'jpod N•meolOf/Sctr Org•nlullon of 0/fctl 

CAPTAIN1 U.S. MARINE CORPS TRIAL COUNSEL 
0/IJdllCaf»(it//oAdtrirhlttOll/ff 

M R.C.M. 307(1>)-muJl ti. commlnloned olflcer) • 

DOFORM458 . SIN O102-lF-000-4580 



12. On • , 20 .12_ , Iha accused was lnfOllTlld of the charg• against him/her and oflhe nama(s) of 
the accuse,(s) known to me. (See R.C.M. 30B(e)J, (See R.C.M. 308 lfnotifit;allon C8IIIIOt bs madr,.) , 

1'>'Ped N•m• al~ CGmnl9fldw 

FIRST LIEUTENANT, U.S. MARINE CORPS 
Gtlct. 

11,n 

0/plrnllOII Of lma»dltl• Commandu 

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. Tlteswomchwgsswarerecelvedat JbOO hours, b Oec.t~~\-'"20 ...!Lal 
- 7 

Olbt~Si-,,c-t./,f,flle/Juddt;/Jan(SNR.C.U. 4()3} 

FORTHE1 COMMANDING OFFICER 

1),p4d N1me ol 016c« 
LEOAL OPFICBR 

OfflcW C•~otOll/ctr S/gtdfl# 

4a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b. PLACE 

Okinawa, Ja an AR 0-4 202 
Referred for trial 
to the General court-martial convened by General Court-Martial Convenin Order 1-19 

Dated 16 January 20 19 ,subject to the following instructions: 2 To be tried in 

Con·unction with the additional char es referred on 9 Janua 2020 and the additional char e referred on 24 Febru 2020. 

By 
Command or Order of --- ------------------- --1 

COMMANDING GENERAL 
Typed Name of Officer OHie/ai Capacity of Officer Signing 

15. On b MAl2, ______ , I (caused to be) served a copy hereof on (each of) the above named accused. 

G. F. CURLEY MAJOR, U.S. MARINE CORPS 
Grade or Rank or Trial Counsel 

hen an appropriate commander signs personally, Inapplicable woras are stricken. 
FOOTNOTES 2 - See RC.M. 601(e) concerning inslroclions. If none. so state. 

DD FORM 458 (BACK), MAY 2000 SIN 0102-LF--O00 
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Supplemental Page 1 of 4 
Accwed: Corporal Michael A. True 

4 
l~"~ • p Ooh.., 

1 

EDIPI: ~ 0" ...livers 0(.C"-Siot\~, 0" ,t-\.(. S be-\-wu"' 
-rrr- 1 ~ .. 
Specification 3 (Rape of a Child wh«4bu not Attained the Age of 12 Years): In tha orporal Michael A. True, 
U.S. Marine Corps, on active duty, did~ll 11~w11• ea heard Macine C01ps !lase Hawaii, n or about 15 I anuary 2019 
and on or about 29 September 2019, commit a sexual act upon  a child who bad not attained the age of 12 
years, by intentionally touching, not through the clothing, the genitalia o with an intent to abuse, humiliate, 
harass, and degrade and arouse and gratify the sexual desire of any person. 

Specification 4 (Sexual Abuse of a Child (Lewd Act)): In that Corporal Michael A. True, U.S. Marine Co.tps, on 
active duty, did,~B lleat'fi Mtlriee Gef}'e Bes• Hawaii, between on or about 15 January 2019 to on or about 29 
September 20l!commit a lewd act upon a child who had not attained the age of 16, by touching, the anus of 

with the aid Cpl Tcue's finger, with an intent to abuse, humiliate, harass, and dcgrad~  and arouse and 
gratify the sex desire of any person. . 

of\ .,. ivert o"·"'".,..t, c.,- -tl.& '' 1•""' ,f "'""", 
Specification 5 pe By Fo,:ce of a Child who has Attained the Age of 12 Years): In that Corporal Michael A. 
True, U.S. Marine Corps., on active duty, did, on◄ • ' .: . :_ - ·-.--: Hawaii, between on or about 1 August 
2019 and on orabout7 September 2019, commi a sexual act upon  a child who had attained the age of 12 
years but had not attained the age of 16 years, by penetrating vulva with the said Cpl True's penis, by using 
force against to wit: ,j -t\..& is \o" .a of o. \.... .. 

I 

a. Using parental authority; 
b. Abusing parental authority; 
c. Using a similar authority to parental authority; and, 
d. Abusing a similar authority to parental authority. 

Specification 6 (Sexual Assault of a Child wh~ has Attained the Age of 12 Years): In that Corporal Michael A. 
True, U.S. Marine Corps, on active duty, did, on . .: - - · · - : Hawaii, between on or about 1 August 1.oioo1--i.'i 
2019 and on or about 7 September 2019, commi a sexual act upon  a child who had attained the age of12 
years but bad not attained the age of 16 years, bJ penetrating vulva with the said Cpl True's penis. 

' +"' is I•"-' e~ o.'1-1~ ' 
Specification 7 (Rape By Force of a Child who ha1 Attained the Age of 12 Years): In that Cocporal Michael A. 
True, U.S. Marine Corps, on active duty, did, on board Marine Corps Base Hawaii, on or about 8 September 2019, 
commit a sexual act upon , a child who had attained the age of 12 years but had not attained the age of 16 years, 
by penetrating vulva with the said Cpl True's penis, by using force against  to wit: 

a. The use of physical strength and violence sufficient to overcome, restrain, and injure
b. Inflicting physical harm; 
c. Using parental authority; 
d. Abusing parental authority; 
e. Using a similar authority to parental authority; and, 
f. Abusing a similar authority to parental authority. 



Supplemental Page 2 of 4 
Accused: Corporal Mlchael A. True 
EDIPI;

Specification 8 (Rape :By Force of a Child who has Attained the Age of 12): In that Corporal Michael A. True, 
U.S. Marine Corps, on active duty. did, on board Marine Corps Base Hawaii, on or about 29 September 2019, commit 
a sexual act upon a child who had attained the age of 12 years but had not attained the age of 16 years, by 
penetrating vulva with the said Cpl Truc's penis, by using force a~t to wit: 

a. The use of a weapon; 
b. The use of physical strength and violence sufficient to overcome, restrain, and injure
c. Inflicting physical hann; 
d. Using parental authority; 
e. Abusing parental authority; 
f. Using a similar authority to parental authority; and, 
g. Abusing a similar auth.ority to parental authority. 

Specification 9 (Rape by Force of a Child who bas Attained the Age of 12 Years): In that Coxporal Michael A. 
Tme, U.S. Marine Corps, on active duty, did, on board Marine Corps Base Hawaii, on or about 29 September 2019, 
commit a sexual act upon  a child. who had attained. the age of 12 years but had not attained the age of 16 y~, 
by causing contact betwee mouth with the said Cpl True's penis, by using force against to wit: 

a. Using parental authority; 
b. Abusing parental authority; 
c. Using a similar authority to parental authority; and, 
d. Abusing a similar authority to parental authority. 

Specification 10 (Rape by Force of a Child who has Attained the Age of 12 Years): In that Corporal Michael A. 
True, U.S. Marine Corps, on active duty, did, on board Marine Co!J>S Base Hawaii, on or about 29 September 2019, 
commit a se,cual act upon a child who had attained the age of 12 years but bad not attained the age of 16 years, 
by causing contact, not through the clothing, between the said Cpl True's mouth and  vulva. by using force 
against  to wit: 

a. The use of a weapon; 
b. The use of physical strength and violence sufficient to overcome, restrain, and injure  
c. Inflicting physical harm; 
d. Using parental authority; 
e. Abusing parental authority; 
f. Using a similar authority to parental authority; and, 
g. · Abusing a similar authority to parental authority. 

Specl.fkatfon 11 (Rape by Threatening or Placing in Fear a Child who has Attained the Age of 1:2 Years): In 
that Co1poral Michael A. True, U.S. Marine Coxps, on active duty, did, on board Marine Cotps Base Hawaii, on or 
about 29 September 2019, commit a sexual act upon a child who had attained the age of 12 years but had not 
attained the age of 16 years, by penetrating vulva with the said Cpl True's penis by placing  in fear. 

· Specification 1:2 (Rape by Threatening or Placing in Fear a Child who has Attained the Age of 12 Yean): In 
that Corporal Michael A True, U.S. Marine Corps, on active duty, did, on board Marine COips Base Hawaii, on or 
about 29 September 2019, commit a sexual act upon  a child who had attained the age of 12 years but bad not 
attained the age of 16 years, by causing contact between mouth and the said Cpl True's penis by placing 

 in fear. · 

ORIG\ 



SuppJementaJI Page 3 of 4 
Accused: Corporal Michael A. True 
EDIPI:

Spetification 13 (Sexual Abuse of a Child (Lewd Act)): In that Corporal Michael A. Troe, U.S. Marine Corps, on 
active duty, did, on board Marine Corps Base Hawaii, on or about 29 September 2019, commit a lewd act upon 

a child who bad not attained the age of 16, by touching the breasts o  with the said Cpl True•s hand, 
with an intent to abuse, humiliate, harass, and degrade and arouse and gratify the sexual desire of any person. 

Charge U: Violation of the UCMJ, Article 115 

Specification 1 (CCJmmunicatlng Threats): In that Corporal Michael A. True, l'.J.S. Marine Corps, on active duty, 
did, on board Marine Cmps Base Hawaii, on or about 29 September 2019, wrongfully communicate to threats, ~- . 

a. To kill  and, 
b. To kill mother, 

if J;E.H. disclosed the said Cpl True's sexual assaults and other abuses to any person. 

Speclfication 2 (CommUDican,ng Threats): In that Corporal Michael A. Troe, U.S. Marine Corps, on active duty, 
did; o~Jteellfll ~18:Me Gl!fl'9 Base Hawaii, between on or about 15 January 2019 to on or about29 September 2019, on 
divers ccasions, wrongfully communicate to threats, to wit: 

• t'-c. it.IOI'\ .. ♦~ Oa\.11
1 

a. To kill
b. To kill and, 
c. To injure  property (pets), 

if  disclosed the said Cpl True's sexual assaults and other abuses to any person. 

Spec16cation 3 (Communicating Threats): In that Corporal Michael A. True, U.S. Marine Coips, on active duty, 
did, o~l,eerd MMi:ae Ceq111 '.9111 Hawaii, between on or about 15 JanulU)' 2019 to on or about 29 September 2019, on 
diversAJccasions, wrongfully communicate to hreats to wit: 

,\ 1M. ;jl•11..i o, O•h11
1 

a. To kill
b. To kill ~d 
c. i.rtjuce  property (pets), 

i disclosed the said Cpl True's sexual assaults and other abuses to any person. 

duty, on board Marine Corps ·· t 29 September 2019, wasresponsible for the care of  a 

r
E~~§~~~~d~E~n~d~an;g~e~rm~en~t~b~y~D~est~gn~):~In~tha~t C~o~rp§oral~M~~ic~h~ae~l;A~-~Tiru~e,~U~.S~. M~a]rin~e~C~o~q,~ e~I child under the age of 16 years, and did eadangerthe phys1ca safe , and welfare of said 'l•l.001.1."' 

by making eat seven sleep inducing gummies and that such conduct was by design. i.v O iv 
• • 1t~1 f(lt;J1101e 

· ,il,(Chlld Endangerment by Design): In that Coi:poral Michael A. True, U.S. Marine Cotps, on active 
duty, did, on boar ase Hawaii, on or about 29 September 2019, was responsible for the care of 

 a child undCJ'. the age of 16 years, er the physical health, mental health, safety, and welfare of 
said by failing to exercise due care expected of a parent o sse&sing similar authority, after 
discovering the said attempting self-harm with a knife, and that such conduct w • 

ZIIC,E. 

L 



Supplemental Page 4 of 4 
Accused: Corporal Michael A. True 
EDIPI: ;fr 

Charge IV: Violation of the UCMJ, Artide 127 

( _. 

Specification l (Extortion): In that Coiporal Michael A. True, U.S. Marine Corps, on active duty, did, on board 
Marine Corps Base Hawaii, on or about 29 September 2019, with intent to unlawfully obtain an advantage or 
immunity, to wit: preventing the Government from obtaining knowledge and evidence of crimes, wrongfully 
communicate to a threat to kil and i disclosed the said Cpl True's 
sexual assaults and other abuses to any person. ,t . I " , QA\. 

Specification 2 (Extortion): In that Coq,oral Michael A. True, U.S. Marine Corps, on active du~ .. 

1 

1.01o•u~ 
Matiuc Cmps Dase Hawaii, between on or about 15 January 2019 to on or about 29 September 2019, on divers 
occasions, with intent to unlawfully obtain an advantage or immunity, to wit: preventing the Government from 
obtaining knowledge and evidence of said Cpl T~e's sexual assault of children, wrongfully communicate to
threats to kill and uola.wfully injure their property (pets), if disclosed the said Cpl True's 
sexual assaults and other abuses to any pt"non. 

. . # +I.< iS '"""' •\: 0.'°'"i '2.0U •"ll>I 

Specification 3 (Extortion): Ill that Corporal Michael A. True, U.S. Marine Corps, on active duty, did, onm1' 
Ma,inc Go1pl Be9e Hawaii, between on or about 15 Januazy 2019 to·on or about 29 September 2019, on divers 
occasions, with intent to unlawfully obtain an advantage or immunity, to wit: preventing the Government from 
obtaining knowledge and evidence of said Cpl True's sexual assault of children, wrongfully communicate to 
threats to kill and unlawfully injure their property (pets), if  disclosed tbe said Cpl True's sexual 
assaults and other abuses to any person. 

Charge V: Violation oftbe UCMJ, Article 131b 

Specification l (Obstructing Justice): In that Corporal Michael A. True, U.S. Marine Corps, on active duty, did, on 
board Marine Co¥ Base Hawaii, on or about 29 September 2019, wrongfully threatened to kill and

i  disclosed the said Cpl True'e sexual assaults and oth~ abuses to any person, with 
intent to influence, impede, and obstruct the due administration of justice in the case of said Cpl True, when the 
accused had reason to believe that there would be criminal proceedings pending. 

lf ♦'-& ,,1o, .. ,4 •'- o ..... 
\ Specification 2 (Obstructing Justice): In that Corporal Michael A. Troe, U.S. Marine Coips, on active duty, did, on 
, board Mt11 me G8fl'B BaM Hawaii, between on or about 15 January 2019 to on or about 29 S cptember 2019, on divers 

occasions, wrongfully threaten to kill and iajure their property, to wit: Pets, if disclosed 
the said Cpl True's sexual assaults and other abuses to any person, with intent to influence, impede, and obstruct the 
due administration of justice in the case of said Cpl True, when the accused bad reason to believe that there would be 
criminal proceedings pending. 

it ♦\.& is i-.- ..r o•"• 
\ Sp_ecification 3 (Obstrncting Justice): In that Corporal Michael A. True, U.S. Marine Corps, on active duty, did, on 
~\,e111a Marine Geff18 &!,•~Hawaii, between on or about 15 January 2019 to on or about 29 September 2019, on divers 

occasions, wrongfully threaten to kill  and  and injure fheir property, to wit: Pets, if  disclosed the 
said Cpl True's sexual assaults and other abuses to any person, witb intent to influence, impede, and obstmct the due 
administratio~ofjustice in the case of said Cpl True, when the ~ed had reason to believe that there would be 
criminal proceedings pending. · .. 

Specification 4 (Obstructing Justice): In that Corporal Michael A. True, U.S. Marine Corps, on active duty, did, on 
board Marine Corps Base Hawaii, on or about 29 September 2019, wrongfully directed . to shower, with inte¢ 
10 impede and obstruct the.due administration of justice in the case of said Cpl Troe, when the accused bad reason to 
believe that there would be criminal proceedings pending. · 

OR\G\ AL 



1. NAME OF ACCUSED (Last, First, Ml} 

TRUE, MICHAEL, A. 
5. UNIT OR ORGANIZATION 

CHARGE SHEET 

I. PERSONAL DATA 

l 2. EDI 3. RANK/RATE 14. PAYGRADE 

CPL E-4 
6. CURRENT SERVICE 

t--7._P_A __ : __ P-=:A.,..,RS,..,.~c="O __ N_TH__,,,....b,-.--=s:-::EA/F,.,-:-=-oR=-E=,G:::-:Nc:-D::-U-:::T::-Y:-r--c.--=T=-=o:-::T"'AL,----1 8. NATURE OF RESTRAINT OF ACCUSED 9. DATE(S) IMPOSED 

1'(,, ~2,'1/'5.~ 'Jt,1/'5.~C PRE-TRIAL 15OCT19-PRESENT ,r:;,, ti .,..__·$_2 __ ,6_34_.6_9 _____ N_ONE ______ s_2 __ ,6_3_4._60__. ___ co_N_F_IN_ EM_ EN_T _______________ ---t 

II. CHARGES AND SPECIFICATIONS 
10. 

ADDITIONAL CHARGE: Violation of the UCMJ, Article 128 

Specification (Assault consummated by battery upon a spouse): In that Corporal Michael A. True, U.S. Marine 
Corps, on active duty, did, on the island of Oahu, Hawaii, between on or about 1 August 2019 and on or about 29 
September 2019, unlawfully strangle  the spouse of the accused, with the said Cpl True's hand. 

11 a . NAME OF ACCUSER (Last, First, Ml} 

d. SIGNATURE OF ACCUSE

Ill. PREFERRAL 

I 
b. GRADE 

E-3 I
c. ORGANIZATION OF ACCUSER 

 MCBH, KANEOHE BAY, HI 

I 
e. DATE 

20200224 
AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the above 

named accuser this 24th day of FEBRUARY , 2020, and signed the foregoing charges and specifications under 
oath that he is a person subject to the Uniform Code of Military Justice and that he either has personal knowledge of or has investigated the 
matters set forth therein and that the same are true to the best of his knowledge and belief. 

J.P. TURNER 
Typed Name of Officer 

CAPTAIN, U.S. MARINE CORPS 
Grade and SeNice 

TURNERJOHNATHON. ~:~t:1~;!~00.PAuu~1
PAUL.11

O<1tl!: 2020.02.24 14·30·55 ·10'00' 

Signature 

DD FORM 458 

 MCBH, KANEOHE BAY, HI 
Organization of Officer 

TRIAL COUNSEL 
Official Capacity to Administer Oalhs 

(See R.C.M. 307/b}-must be commissioned off,cer) 

S/N 0102-LF-000-4580 



C C 
12. On _________ , 20 ..1Q__ , the accused was informed of the charges against him/her and of the name(s) of 

the accuser(s) known to me. (See R.C.M. 308(a)). (See R.C.M. 308 if notification cannot be made.) 

Typed Name of Immediate Commander OrganiZat/on of fmmed/afe Commander 

Grade 

nature 
IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. The swom charges were received at ___ hours, ____ _ 20 20 at _ _ '"L_G~-
of Command 

om,er Ex1m;islng Summery Court-Martial Jurisdiction (See R.C.M. 403) 

FOR THE' COMMANDING OFFICER 

LEGAL OFFICER 
Typed Neme of Olfteer Ol1fclal C11pe,;ify of Ofr,cer Signing 

V. REFERRAL• SERVICE OF CHARGES 
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b. PLACE c. DATE 

Referred for trial 
to the General court-martial convened by General Court-Martial Convenin Order 1-19 

Dated ____ 1_6_J_a_n_ua_ry~--- 20 _1_9_ .subject to the folloWing instructions: 2 To be tried in 

Con·unction with the char es referred on 6 December 2019 and the additional char e referred on 9 Janua 2020. 

By 
-----,,Co-m_m_a_n_d_or....,O,....rd_tr ____ of ---------------------- --1 

COMMANDING GENERAL 
Typed Name of Offlt:er Offl,lal Capacity of Officer Signing 

15. On ?::, Mp.fl_ , __ 2_0_2_0__ , I (caused to be) served a copy hereof on (each of) the above named accused. 

MAJOR, U.S. MARINE CORPS 
Grade or Rank or Trial Counsel 

1 - W n an appropriate commander signs parson ally, Inapplicable words are slli,lcen. 
FOOTNOTES 2 - See R.C.M. 601(e) concemlng instrvctions. If none. so state. 

DD FORM 458 (BACK), MAY 2000 S/N 0102-LF-OOO 
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CHARGE SHEET 

I. PERSONAL DATA 
1. NAME OF ACCUSED (Last, First, Ml) 12. EDI 3. RANK/RATE 14. PAY GRADE 

TRUE, MICHAEL. A. CPL E-4 
5. UNIT OR ORGANIZATION 6. CURRENT SERVICE 

a. INITIAL DATE I b. TERM 

 10 AUG 15 5YRS 
7. PAYPERMONTH 8. NATURE OF RESTAAINT OF ACCUSED 9. OATE(S) IMPOSED 

a. BASIC b. SEA/FOREIGN DUTY c. TOTAL 

lz, ?-11. 5l) gZ,1-13. S"l> PRE-TRJAL 15 OCT I 9 - PRESENT 
s~.63 ... 6e NONE !2,6:!it.66 CONFINEMENT 

11. CHARGES ANO SPECIFICATIONS 

10. 

ADDITIONAL CHARGE I: Violation of the UCMJ, Article 120 
~I t~e ; s 1.,...1 .,t o • ._"', · 

peciflcation (Abusive Sexual Contact): In that Corporal Michael A. True, U.S. Marine Corps, on active duty, did, on _____ :.: __ : ___ =--t'~ :. ___ Hawaii, between on or about 1 August 2019 and on or about 29 September 2019, touch the 
groin, breast, and buttocks of  with the said Cpl True's hand with an intent to abuse, humiliate, harass, and degrade 

 and to arouse and gratify the sexual desire of any person without the consent of  

ADDITIONAL CHARGE II: Violation of the UCMJ, Article 128b ~ ~·~~ .. .Jo.--, ' . Specification (Domestic Violence): In that Corporal Michael A. True, U.S. Marine Corps, on active duty, d/d, on~ 
: .... : ..• :_ ,.- : ___ Hawaii, between on or about I August 2019 and on or about 29 September 20 l 9, wrongfully strangle 

 Cpl True's spouse, with the said Cpl True's hand. 

Ill. PREFERRAL 
t 1 a. NAME OF ACCUSER {lllsl, First, Ml} I b. GRADE I C. ORGANIZATION OF ACCUSER 

 E-3  MCBH, KANEOHE_BAY, HI_ 
d. SIGNATURE OF ACCUSE  e. DATE 

20200109 
AFFIDAVIT:. Before me, o administer oaths In cases of this character, personally appeared the above 
named accuser this 9th day of Janua~ , 2020, and signed the roregoing charges and specifications under oath 
that he Is a person subject to the Uniform Code or Military Justice and that he either has personal knowledge of or has Investigated the matters 
set forth therein and that the same are true to the best of his knowledge and belief. 

J. L. AMELL MCBH1 KANEOHE BAY I HI 
Typed N8fTl{I of Officer Organization of Officer 

CAPTAIN, U.S. MARINE CORPS TRJAL COUNSEL 
Grade and SeNice Official Cepacily to Adminlstor Oaths 

AMELLJEFFREY.LANIER 01g1t,.,,1gn,,n,1 (See R.C.M. 307(b)-musl b8 commissioned otricer) 
A.MEl1..JEFFREY.LANE
0.l<:2020.01.!lll-.46,1O'00' 

Signaturs 

DDFORM458 SIN 0102-LF--000-4580 



12. On 2-Q fd,n,4.S~ .? , 20 ..1Q_ , the accused was lnfonned of tho charges against him/her and of the name(s) of 
the accuser(a) known to me,{See R.C.M. 308(8)). (See R.C.M. 3QB If notilical/on cannot be made.) 

 
Orglllllut,on of /mtne6el• Commander 

13. The sworn charges were received at IQQ '::f hours, /1..0 Febl'l.\:l'N\/..!Q' -1Q.__ at _ __: :;.._-1 
""'-I" - 0.slgndon olCotrmendor 

0/licM Elten:lslng Summat)I Cowt-Ma$/Judddlon (Sff R.C.M. 403) 

FORTHE1 COMMANDING OFFICER 

LEGAL OFFICER 
OHJcltl C,pedly ol Ql(;cer Signing 

FIRST LIBTUENANT, U.S. MARINE CORPS 

V. REFERRA · SERVICE OF CHARGES 
141. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b. PLACE c. DATE 

 MAR O 4 20 
Referred for trial 
to.the General court-martial convened by General Court-Martial Convenin Order 1-19 

Dated 16· January 20 19 ,subject to the following Instructions: 2 To be tried in 

Con'unction with the cha es referred on 6 December 2019 and the additional char e referred on 24 Februa 2020. 

t-------- By ------------ or 
Command or Order 

COMMANDING GENERAL 
Typed Name of Officer Official Capacity of Officer SiQning 

15. On 6 M,:stl, , 2020 , I (caused to be) served a copy hereof on (each of) the above named accused. 

MAJOR, U.S. MARINE CORPS 
Grade°' Ranlt of Trial Counsel 

1 - en an appropriate CtJmmandt1r signs penonally, lnappllcab/e words are strlckM. 
FOOTNOTES 2 - See RC.M. 601(e) cooceming Instructions. It none, so stale. 
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TRIAL COURT MOTIONS & RESPONSES



DEPARTMENT OF THE NAVY 
U.S. NA VY-MARINE CORPS TRIAL JUDICIARY 

HA WAIi JUDICIAL CIRCUIT 
GENERAL COURT MARTIAL 

UNITED STATES 

v. 

MICHAEL A. TRUE 
CORPORAL 

U.S. MARINE CORPS 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF 

(Docketing Request) 

Date: 4 March 2020 

l. Nature of Motion. The defense moves the court to docket trial dates and set judicial 
deadlines in the above-captioned case. 

2. Trial Dates and Deadlines. The defense respectfully requests that the court order the 
following dates and deadlines in this case: 

Event 
a. Arraignment 
b. Defense Discovery Due: 
c. Government Disclosure Obligations 
b. Defense Reciprocal discovery due: " 
c. Defense Expert Consultant Request/Witness Request: 
d. Government M.R.E. 404(b), 413(b), 414(b) notices: 
e. Government Responses to Expert Consultant/witness request 
f. Motions and M.R.E. 412 notice due 
g. Responses to Motions Due 
f. ARTICLE 39(a) MOTIONS DATE: 
g. Required notice of certain defenses (alibi, etc.) due: 
h. Motions filed, second session 
i. Responses filed, second session 
j. Article 39(a), second session 
g. Written notice of pleas and forum due: 
i. Final Pretrial Matters: 
j. TRIAL DATES: 

Date 
16Mar2020 
18 March 2020 
25 March 2020 
26 March 2020 
2 Apr2020 
9 Apr2020 
9 Apr2020 
16 Apr 2020 
23 Apr 2020 
4 May2020 
7 May2020 
14 May 2020 
21 May2020 
28 May2020 
8 June 2020 
6 July 2020 
13-17 July 2020 

Apre'I 

Pd.., 
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3. Excludable Delay. The defense specifically agrees that all delay from the date of this request 
until the date of trial is excludable under Rule for Courts-Martial 707, Article 10, UCMJ and any 
other applicable speedy trial authorities. 

 
Captain, U.S. Marine Corps 
Defense Counsel 

***************************************************************** 
Motion Response 

l . Trial Counsel, in response to the above motion: 

~s not oppose it and agrees to the trial and pretrial dates proposed. 

____ Opposes the dates proposed and requests a 39( a) session on ______ _, 2020 

'-/ t1 ,. .... ~-~-"'-' --~· 2020 
Date 

****************************************************************************** 
Court Ruling 

It is hereby ordered. all parties shall comply with the trial deadlines set forth above and shall 
appear before the Court at on: 

__ 4_M_ay.__ _ _,. 2020 for a Article 39(a) session; and 

_ _ 1_3_J_u~ly~ _ _,, 202Q_ for commencement of trial. 

 9 March 2020 - --- -----
Date Military Judge 
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UNITED STATES 

v. 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAH JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

MICHAEL A. TRUE 
CORPORAL 

MINOR CHILDREN VICTIMS' MOTION 
FOR REMOTE LIVE TESIMONY 

16 APR 2020 
USMC 

MOTION 

Pursuant to RCM 914A and Mil. R. Evid. 611, two o f the alleged victims in this case, minor 
children  and , move this court to allow the minor children to testify out of the 
presence of the Accused, preferably by remote live testi mony in accordance with RCM 914A. 
The minor children victims request an Article 39(a) session to present additional evidence and 
argument on this motion. 

SUMMARY 

This case involves various offenses under the UCMJ, including violations of Article 120b 
(Charge I, Specifications 1-13), Article 115 (Charge II, Specifications l -3), Article 127 
(currently numbered Charge IV, Specifications 1-3), A.J1icle 131b (currently numbered Charge 
V, Specifications 1-4), and additional charges related to the Accused's spouse. The sole issue 
addressed by this Motion is whether the minor child should be allowed to testify outside the 
presence of the Accused in accordance with RCM 914A. 

FACTS 

l. This case involves allegations of child sexual abuse against minor children  and  
(Charge Sheet; BS0 l-104 through BS0l-105; BS0l-0087 through BS0l -0090; BS l 1-0005; 
BS0 1-000 I through BS0 1-0005) 

2. Minor child  will be  when she provides testimony in this court-martial. 
(BS0 1-0002; Trial Management Order) 

3. Minor child  will be when she provides testimony in this court­
martial. (BS0 1-0002; Trial Management Order) 

4. During one alleged incident of abuse by the Accused, the Accused held minor child  
neck with his hand, , and told her, " I will kill you if you tell the secret," or words 
to that effect. (BS0 1-0030) 

APPELLATE EXHIBIT ~ 
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5. During one alleged incident of abuse by the Accused, the Accused struck minor child  
and threatened to kill her if she told anyone about the abuse. (BS0 1-0008; BS0 1-0087 
through BS0 1-0090) 

6. The actions of minor children  and  indicate that they believed the Accused's 
threats. (BS0 1-0066 through BS0 1-0068) 

7. The minor children 's 80 I (a)(6) designee has spoken to the children about the possibility of 
testifying in front of the Accused. Minor child  " immediately began to cry'· upon 
hearing the Accused's name, said that she never wanted to see the Accused again, and 
tearfully recalled the Accused threatening her life should she ever tell someone about what he 
did to her. After merely hearing about the Accused, minor child . hardly speaks, eats, 
or smiles during the days that fo llow. (Email from 80 I (a)(6) Designee dtd 15 April 2020 re 

) 

8. When the minor children's 80 I (a)(6) designee spoke to minor chi ld  about the 
possibility of testifying in front of the Accused, she made it clear that she cannot do that, 
feels embarrassed and ashamed of what the Accused did to her, expressed fear at being in the 
same vicinity as the Accused, and would likely suffer emotional trauma if she is forced to do 
so. (Email from 80l(a)(6) Designee dtd 15 April 2020 re .) 

9. The minor children have indicated that they are so afraid of the Accused that they are unable 
to speak in his presence about the abuse they suffered. (BS0 1-0066 through BS0 1-0068; 
BS0l-0087 through BS0l-0090; Email from 80 l(a)(6) Designeedtd 15 April 2020 re 

 Email from 80l(a)(6) Designee dtd 15 April 2020 re ) 

BURDEN 

10. The burden of proof and persuasion rests on the minor children victims for this motion. The 
standard as to any factual issue necessary to resolve this motion is a preponderance of the 
evidence. RCM 905( c )( I ). 

LAW 

11. Per RCM 9 14A, "A child shall be allowed to testify out of the presence of the accused after 
the military judge has determined that the requirements of Mil. R. Evid. 6 1 l (d)(3) have been 
satisfied." The minimum procedures that must be observed for such testimony are set forth in 
RCM 914A (a)( l)-(5). 

12. Per Mil. R. Evid. 61 l (d)(3), Remote live testimony will be used only where the military 
judge makes the following three findings on the record: 

(A) that it is necessary to protect the welfare of the particular child witness; 

2 
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(8) that the child witness would be traumatized, not by the courtroom generally, but by the 
presence of the accused; and 
(C) that the emotional distress suffered by the child witness in the presence of the accused is 
more than de minimis. 

13. Per Mil. R. Evid. 6 1 l(d)(S), .. ,n making a determination under subdivision (d)(3), the 
military judge may question the child in chambers, or at some comfortable place other than 
the courtroom, on the record for a reasonable period of time, in the presence of the chi Id, a 
representative of the prosecution, a representative of the defense, and the child' s attorney or 
guardian ad !item." 

ARGUMENT 

14. RCM 914A makes it clear that once the requirements of Mil. R. Evid. 6 11 ( d)(3) have been 
satisfied, the military judge must allow the minor children victims to testify outside the 
Accused 's presence. While the military judge may question the minor chi ldren in order to 
determine whether the requirements have been met, there currently exists sufficient evidence 
to satisfy the requirements without such an inquiry. As set forth in the Facts section above, 
the Accused threatened to kill the children if they disclosed the abuse he had perpetrated 
against them. It is clear the children believed the Accused because they kept the abuse secret 
until the night of 29 September 2019, when the minor children's mother returned home, 
noticed that one of the children was crying and the other child appeared scared, and prompted 
the children to explain what had happened. Only after the Accused left the room were the 
chi ldren able to tell their mother even some of what happened. The chi ldren disclosed more 
details only after escaping the house to go to a hospital while the Accused was at home. 
(BS0 1-0066 through BS0 1-0068). 

15. The evidence makes it clear that allowing the minor children to testify outside the presence 
of the Accused is necessary to protect their welfare. The children show signs of trauma at the 
mere mentioning of the Accused' name and as recently as 15 April 2020 have shown extreme 
signs of trauma when confronted with the possibility of testifying in front of the Accused. It 
is also clear that they would be traumatized, not by the courtroom generally, but by the 
presence of the accused. As set forth in the Fact section above, the children have indicated 
that the death threats the Accused made against them and extreme trauma they experienced at 
the hands of the Accused would greatly affect them if they are forced to be in his presence. 
The evidence also shows that the emotional distress they would suffer in the presence of the 
accused is more than de rninimis. Minor child  hardly speaks, eats, or smiles for days 
after merely hearing about the Accused. Minor child made it clear that she cannot 
testify in front of the Accused and expressed fear at the possibility of being in the same 
vicinity as the Accused. Therefore, based on the cited evidence, the requirements of Mil. R. 
Evid. 6 1 l(d)(3) have been satisfied and the military judge should allow the minor children to 
testify outside the presence of the Accused per RCM 914A. 

16. Additionally, minor child  indicated to her 80 I (a)(6) designee that she ·•wishes that she 
not be put to testify the horrors she endured in front of her accused or many strangers." 

3 

APPELLATE EXHIBIT fil_ 
Page 3 o f25 



(Emai l from 80l(a)(6) Designee <ltd 15 April 2020 re  "emphasis added") While the 
requirements of Mil. R. Evid. 61 l(d)(3) do not contemplate the child's traumatization by the 
courtroom generally, but only by the presence of the accused, the minor children would 
prefer to testify by remote live testimony in accordance with the procedures set forth in RCM 
914A so that the number of strangers in front of whom they must testify is minimized. 

RELIEF REQUESTED 

17. Minor children  and  request that this Court allow them to testify via live remote 
testimony pursuant to RCM 914A. 

18. Understanding that the military judge may to desire a colloquy with the minor children to 
gather additional evidence before ruling on this Motion, we request that such an inquiry be 
delayed until 13 July 2020, the first day for which trial is scheduled, to ease the burden of 
travel for the victims. 

19. The minor children victims request an Article 39(a), UCMJ, hearing to present additional 
evidence and argument on this motion. 

Respectfully submitted, 

ls/Lauren E. Neal 
L. E. NEAL 
Captain, U. S. Marine Corps 
Victims' Legal Counsel for minor child  

ls/Thomas Camden Shealy 
T. C. SHEALY 
Captain, U. S. Marine Corps 
Victims' Legal Counsel for minor child  

I certify that I have served a true copy (via e-mail) of the above on Lieutenant Colonel Wilbur Lee, 
Captain Shannon B. Hillery, and Major Gregg F. Curley on 16 Apr 20. 

ls/Thomas Camden Shealy 
T. C. SHEALY 
Captain, U. S. Marine Corps 
Victims' Legal Counsel for minor chi ld  
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GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

UNITED ST A TES 

V. 

MICHAELA. TRUE 
CORPORAL 
U.S. Marine Corps 

1. Nature of the Response. 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
VICTIM LEGAL COUNSEL 

MOTION FOR MINOR 
CHILDREN VICTIMS' MOTION 
FOR REMOTE LIVE TESIMONY 

23 APR 2020 

The Minor Victims have moved this court to allow for remote live testimony pursuant to 

R.C.M. 9 14A and M.R.E. 611. The Government joins the Victims' request for live testimony by 

alternate means. 

2. Summary of the Facts. 

For purposes of this motion, the Government adopts the facts in the Victim Legal 

Counsels' motion. 

3. Discussion. 

The Confrontation Clause of the Sixth Amendment provides that: "[n all criminal 

prosecutions, the accused shall enjoy the right . .. to be confronted with the witnesses against 

him." U.S. Const. amend. VI. However, the Supreme Court has rejected a literal reading of this 

clause in favor of a "preference for face-to-face confrontation at trial,' a preference that 'must 

occasionally give way to considerations of public policy and the necessities of the case" 

Maryland v. Craig, 497 U.S. 836, 855 (1990). The requirements outlined in Craig also apply to 

the military. United States v. McCollum, 58 M.J. 323, 329 (C.A.A.F. 2003). 

APPELLATE EXH IBIT \V 
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M.R.E. 61 l(d) requires that the military judge permit a child victim to testify remotely if 

the court finds the following: ( 1) that it is necessary to protect the welfare o f the particular child 

witness; (2) that the child witness would be traumatized, not by the courtroom generally, but by 

the presence of the defendant; and (3) that the emotional distress suffered by the child witness in 

the presence of the defendant is more than de minimis. The Victim Legal Counsels' motion and 

enclosures establish the above. The minor children are requesting remote testimony given the 

layout of the courtroom. While reasonable accommodations could be made in the courtroom 

aboard Joint Base Pearl Harbor Hickam, the minor chi ldren would still be forced to walk within 

3 feet of the accused and would be forced to testify from a seat that is no more than 8 feet from 

him. Regardless of the accommodations set up in the courtroom, the email enclosures from the 

minor children's R.C.M. 801 (a)(6) designee make it clear that the proximity of the witness chair 

and the accused in the JBPHH courtroom would have a chilling e ffect on the testimony of both 

 and . In those emails, Ms.  the R.C.M. 80l(a)(6) designee for both 

 and  recounts her conversation with each minor child. 

Ms. wrote about her conversation with  and stated, " I then asked her if she 

would want to testify in front of him (Michael True), while in tears she said no that she never 

wanted to see him again. She has stated that Michael threatened her life while holding her in the 

air by her neck he threatened to kill her if she ever told on him. She has shut down while talking 

about him on more than one occasion. When confronted with any topic that makes her 

uncomfortable, she completely shuts down. She will not speak to anyone; this is her defense 

mechanism." Ms.  wrote about her conversation with . and in that email she said, "I 

had a conversation with . tonight 15 April 2020 on how she would feel if she had to testify 

in front of Michael and she immediately said that she would not want to do that. She without 
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hesitation expressed her fear to be in same vicin ity as him." Based on these two conversations, 

forcing these minor children to testify in the cou11room within 8 feet of the accused would 

traumatize each of them and the emotional distress suffered by each would be more than de 

minimis. 

If the court is not persuaded that remote testimony is warranted by the facts, the 

Government would request the court allow for reasonable accommodation during the testimony 

of  and  The reasonable accommodations requested would be to move the witness 

chair into the well in front of the Military Judge's Bench such that it is further from the accused's 

table as well as it would prevent each minor victim from being forced in any way to look at the 

accused. 

This reasonable accommodation would be more analogous to United States v. Thompson 

(3 1 M.J. 168 (CMA 1990). In Thompson, the trial counsel proposed having the minor children 

testify from a chair in the middle of the courtroom- a position that did not requ ire the witnesses 

to have the defendant in their line of sight. This procedure is a smaller deviation from the Sixth 

Amendment preference for face-to-face. The Court upheld the procedure. The court d id note that 

the placement of the witnesses could impact the presumptio n of innocence in the eyes of the 

members but since the case was judge alone, the court did not rule on that issue. 

4. Evidence and Burden of Proof 

a. [n support of this motion, the Government offers no additional evidence. 

b. The Government and Minor Victims as the moving parties, bear the burden of 

persuasion. R.C.M. 905(c)(2). The burden of proof on any factual issue the resolution of which is 

necessary to decide this motion is by a preponderance of the evidence. Id. at (c)(l). 
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5. Relief Requested. 

The Government requests this court allow  and  testify live via remote 

means. 

6. Oral Argument. 

The Government requests oral argument. 

ISi 
G. F. CURLEY 
Major, U.S. Marine Corps 
Complex Trial Counsel 
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UNITED ST A TES 

MICHAEL A. TRUE 
CORPORAL 

NA VY-MARINE CORPS TRIAL JUDIC IARY 
HAWAII JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 
DEFENSE RESPONSE TO VLC' s 

MOTION FOR REMOTE LIVE 
TESTIMONY 

24 April 2020 
U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

1. Nature of the Response. The Defense hereby responds to the joint motion filed by the 

Victims Legal Counsel (VLCs) for  and  for remote live testimony pursuant to Rules for 

Courts-Martial (R.C.M.) 914A and Military Rules of Evidence (Mil. R. Evid.) 611. The Defense 

seeks leave of Court to file a substantive response to the subject motion, following discovery 

under Mil. R. Evid. 513 and consultation with its expert. The Defense further requests that the 

Court delay hearing argument on this motion until it has the information necessary to 

substantively respond. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) True has been charged w ith: 13 specifications of Article 120b 

(rape/sexual abuse/sexual assault of a child), 3 specifications of Article 115 (communicating 

threats), 3 specifications of Article 127 (extortion), 4 specifications of Article 131 b (obstructing 

justice), I specification of Article 120 (abusive sexual contact), l specification of Article 128b 

(domestic violence), and I specification of Article 128 (assault consummated by batte1y upon a 

spouse). See Charge Sheets. 
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b. Of these 26 specifications, 23 involve allegations by two minor complaining witnesses 

 (currently ) and  (currently  and 3 involve allegations made by 

their mother,  See Charge Sheets. 

c.  met Cpl True in April 2018 through social media.  had three children:  

(female, then ),  (female, then ), and  (male, ).  

and  shared the same biological father. It appears that at the time they met,  was married 

to a U.S. Army soldier, , the biological father of  and  and was living with 

him onboard Joint Base Pearl Harbor Hickham. Enclosures I and 2. 

d.  had been physically and sexually abusive toward  during the course of 

their marriage and  had borne witness to some of these incidents in the 

house. Enclosures 2 and 3. 

e. At some point between April 2018 and 31 December 2018,  and  were 

divorced. 

f. On 31 December 2018 Cpl True married Enclosure I. 

g. In early March 2019, Cpl True, and the three children moved into housing 

onboard Marine Corps Base Hawaii. Enclosure 4. 

h. On 13 September 2019, was convicted of unknown criminal offense(s).  

wrote a victim impact statement, and  had testified against  during the course of his 

court proceeding. Enclosure 3. 

i. According to  at some point after 2120 on 29 September 2019, she saw  crying 

and . comforting her; said that she was tired of secrets and told  that when went 

to work Cpl True "puts his penis inside her butt"  asked if the same had happened to

and nonverbally affirmed. Enclosure I. 

2 
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j. At some point thereafter,  took all three of her children to the emergency room 

(ER) at  According to  en route to she asked and questions in the 

car. Both  and told her that they did not say anything because Cpl True had threatened 

to kill them and their pets.  told her that she had fought Cpl True with a knife when he 

attempted for force oral copulation that night. said that she had been assaulted three times 

by Cpl True in the past and  said that she had been assaulted multiple times.

mentioned that she had been taken to the master bedroom, that Cpl True would watch "dirty 

movies" while penetrating her, and he would normally tell her to take showers after assaulting 

her. At  NClS appears to have conducted its initial interview with  in a private room 

at  with a V ictim Advocate from the Family Advocacy Program (FAP) present at some 

point prior to 0000. During this init ial interview described the disclosures made by

and earlier that evening. Enclosure I . 

k. From TAMC, took her children to for Women and 

Children where they underwent sexual assault forensic examinations (SAFEs) on 30 September 

2019. Enclosure 1. was present in the room with each during the course of their SAFEs. 

According to notes taken during the course of the SAFEs, both  and made disclosures 

to the examiner. described the alleged incident the night prio r and noted two other incidents 

that had occurred within the past month. apparently described the incident that had 

occurred the night prior but was unable to discuss any other incidents. Enclosure 5. 

I. That evening took her children to the Children's Justice Center where they each 

underwent a child forensic interview (CFI). During the course of CFl she read from, and 

referenced, a note she had allegedly drafted on her cell phone when describing three instances of 

physical and sexual assault by Cpl True. Enclosure 6. During the course of  CFI, she said 
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the night before she went down to the laundry room and saw Cpl True holding a  and  

yelling for help; told Cpl True that she was going to tell and he pointed the  in her 

direction and told her to go upstairs and take a shower; d id not listen to him and instead 

went upstairs to the room she shared with and  came up to the room later and was 

crying; later to ld everything. made no sexual disclosures during her CFI. 

Enclosure 7. 

m. That same day, the Commanding Officer of issued a 

Military Protective Order (MPO) requiring that Cpl True have no contact with  or  

1 This MPO expired on I December 20 19. Enclosure 8. 

n. On l October 20 19,  left Hawaii with to stay with a friend in 

 Enclosure 9. 

o. On 15 October 20 19, the Commanding Officer of

ordered Cpl True into pre-trial confinement and he has remained confined since that date. 

Enclosure I 0. 

p. On 21 November 2019, underwent a second CFI in

 During this CFI  made reference to "bad stuff' as well as nonverbal disclosures 

(pointing to diagrams of body parts and shaking her head yes or no). Enclosure I I. 

q. On 24 March 2020, Ms.  the maternal aunt to and  was 

appointed by the Court as the designee for both . and under R.C.M. 80 l(a)(6). 

Enclosure I 2. 

r. Cpl True has not seen or communicated with or the three children since I October 

2019.2 

1 The command appears to believe that  only has I daughter and her name is  
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s. On 16 April 2020, the Defense filed a motion for in camera review of mental 

health records, pursuant to Mil. R. Evid. 513. The same day, the VLCs representing  and 

filed the subject motion jointly. 

3. Discussion. 

The VLCs for move this Comt to allow for the remote live testimony for 

 and  at trial. The VLCs cite to the nature of the allegations, along with two emails from 

 designee, Ms. noting her recent interactions with both on the matter as 

well as her personal opinion, in support of their request. It is the Defense's position that the 

VLCs have not produced enough evidence justifying, under the standards laid out in the case law 

and the rules, that remote live testimony is appropriate in this case. A subjective proffer from a 

biased party, alone, should not be enough to overcome a criminal defendant's Sixth Amendment 

rights. However, the Defense seeks leave of the Court to file a substantive response in this 

matter for the reasons set forth below. 

The accused's right to confrontation explicitly "guarantees the defendant a face-to-face 

meeting with witnesses appearing before the trier of fact." Maryland v. Craig, 497 U.S. 836, 844 

(I 990) (citing Coy v. Iowa, 487 U.S. 1012, 1016 (1988)). While this right is not absolute, it is 

fundamental and cannot "easily be dispensed with." Id. at 850. 

To overcome this right, there must be a showing of " necessity" which "must of course be a 

case-specific one: the trial court must hear evidence and detem1ine whether use of the one-way 

closed circuit television procedure is necessary to protect the welfare of the particular child witness 

who seeks to testify." Id. at 856 ( emphasis added). In addition, " [t]he trial court must also find that 

the child witness would be traumatized, not by the courtroom generally, but by the presence of the 

defendant." Id. ( emphasis added). Finally, "the trial court must find that the emotional distress 

2 However, was physically present in the courtroom for the preliminary hearing in this case, which was 
conducted on 12 February 2020. 
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suffered by the child witness in the presence of the defendant is more than de minimis, i.e., more 

than "mere nervousness or excitement or some reluctance to testify." Id. In Craig, this fi nal prong 

was met by showing that the emotional distress would prevent the child from " reasonably 

communicat[ing]." Id. at 841 , 856. 

Military Rule of Evidence 611 (d) applies the holding in Craig to military courts. Mil. R. 

Evid. 61 l(d)(3) requires the Military Judge to a llow a child witness to testify remote ly if the 

moving party satisfies a tripartite test (which the VLCs lay out in the ir motion) as fo llows: 

a. that it is necessary to protect the welfare o f the particular child witness; 

b. that the child witness would be traumatized not by the courtroom generally, but by the 
presence o f the accused ; and 

c. that the emotio nal distress suffered by the child w itness in the presence of the accused 
is mo re than de minimis. 

R.C.M. 914A (Use of remote live test imony of a child) serves to implement this 

evidentiary rule, providing that " A child sha ll be allowed to testify out o f the presence o f the 

accused after the military judge has determined that the requirements o f Mil. R. Evid. 6 11 ( d)(3) 

have been sat isfied." 

In fi ling the subject motion, the VLCs have placed the mental state of both  and 

at issue. In order to adequately respo nd to this motion, the Defense has to be able to assess each 

o f the three prongs la id out above in Mil. R. Evid. 6 1 l (d)(3). It is unable to do that w ithout 

access to the evidence it has previous ly requested fro m the Government under Mil. R. Evid. 5 13, 

along with any other evidence that exists to support Ms. opinion and the VLC's position 

in this matter. Upo n receipt of that evidence, the Defense needs time to be able to review that 

evidence w ith its expert in forens ic psycho logy before substantively responding to the subject 

motion. 
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4. Evidence. In addition to the charge sheets, the Defense submits the following enclosures as 

evidence in support of this motion: 

Enclosure (I) - NCIS Interviews of of29 Sep 19 and 21 Nov 19 

Enclosure (2) - NCIS Interview of Cpl  of30 Sep 19 

Enclosure (3) - NCIS Interview of  of30 Sep 19 

Enclosure ( 4) - Lease Agreement of I Mar 19 

Enclosure (5) - Excerpts from and SAFEs of30 Sep 19 [SEALED] 

Enclosure (6) - CFI for of30 Sep 19 (DVD) 

Enclosure (7) - CFI for of 30 Sep 19 (DVD) 

Enclosure (8) - MPO of30 Sep 19 

Enclosure (9) - Executive Summary from 4 Nov 19 NCIS ROI 

Enclosure ( 10) - Confinement Order of 15 Oct 19 

Enclosure (11 ) - CFI fo r  of2 I Nov 19 (DVD) 

Enclosure (12) - R.C.M. 80 l(a)(6) Designee Order of24 Mar 20 

5. Burden of Proof. Pursuant to R.C.M. 905(c), the burden of proof and persuasion is on the 

VLCs who fi led the subject motion. 

6. Requested Relief. The Cowt grant the Defense's request for leave to file a response to the 

VLC's motion, following discovery under Mil. R. Evid. 513 and consultation with the Defense 

expert in forensic psychology. The Defense further requests that the Court delay hearing 

argument on the subject motion until that time. 

7 
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7. Oral Argument. Oral argument is requested on this motion. 

Dated this 24th day of April 2020 

Captain, U.S. Marine orps 
Detailed Defense Counsel 

8 

Appellate Exhibit y_ 
Page 8 of 42 



****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 24th day o f April 2020 

S. 8. Hiller 
Captain, U.S. Marin s 
Detailed Defense Counsel 
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UNITED STAT ES 

MICHAEL A. TRUE 
CORPORAL 

NAVY-MARI E CORPS TRIAL JUDICIARY 
HA WAIi JUDICIAL ClRCUIT 
GENERAL COURT-MARTIAL 

V. 
CASE LAW SUPPLEMENT TO 

DEFENSE RESPONSE TO VLC's 
MOTION FOR REMOTE LIVE 

TESTIMONY 

U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

2 May 2020 

Pursuant to Hawaii Circuit Rules o f Practice l 0.3, the defense files this supplement to 

specify the case law1 alluded to in its 24 April 2020 response: 

I. United States v. Thompson, 31 M.J. 168 (C.A.A.F. 1990) (affirming military judge's 
finding of necessity based on the testimony of a psychologist who had been qualified as 
an expert witness in the area of child sexual abuse and had been treating the minor 
complaining witnesses over a long period). 

2. United States v. Williams, 37 M.J . 289 (C.A.A.F. 1993) (affoming the military judge's 
finding of necessity based on the testimony of a psychologist who had examined both 
minor complaining witnesses). 

3. United States v. Longstreath, 45 M.J. 366 (C.A.A.F. 1996) (affirming the military 
judge's finding of necessity based on the testimony of a clinical psycho logist who had 
been treating one of the minor complaining witnesses, and the actual traumatization 
observed by the court during the other minor complaining witness' multiple attempts to 
testify). 

4. United States v. Anderson, 5 I M.J. 145 (C.A.A.F. 1999) (affirming the military j udge's 
finding of necessity based on the testimony of a licensed psychologist, who had been 
accompanied by a government expert in child sexual abuse when evaluating the minor 
complaining witnesses). 

5. United States v. McCollum, 58 M.J. 323 (C.A.A.F. 2003) (affirming the military 
judge's finding of necessity based on the testimony of a licensed clinical social worker 
who had been qualified as an expert in the field of diagnosing and treating sexually 
abused children, and had counseled the minor complaining witnesses over the course of 
11- 12 weekly sessions). 

6. United States v. Pack, No. NMCCA 200400772, 2006 CCA LEXIS 286 (N-M Ct. 
Crim. App. Oct. 26, 2006) (affirming the military judge's finding of necessity based on 
the testimony of a psychologist who had been qualified as an expert in psychotherapy 

1 See first paragraph of the Discussion section on page 5 of the defense response. 
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and clinical psychology and had treated the minor complaining w itness for several 
months prior to trial). 

7. United States v. Pauly, No. ACM 36764, 2008 CCA LEXIS 292 (A.F. Ct. Crim. App. 
Aug. 11 , 2008) (affirming the military judge's finding of necessity based on the 
testimony of a forensic psychiatrist who had: ( I ) been qualified as an expert in forensic 
psychiatry and the treatment of sexual abuse victims; (2) interviewed the minor 
complaining witness, her mother and step-mother; (3) reviewed records in the case; and 
(4) observed the complaining witness' attempted testimony from the back of the 
courtroom). 

8. United States v. Lobsinger, No. NMCCA 200700010, 2009 CCA LEXIS 357 (N-M Ct. 
Crim. App. Oct. 27, 2009) (affirming the military judge's finding of necessity based on 
the testimony of an expert witness in the fie ld of clinical and chi ld psychology, a long 
with extensive discussions that resulted in agreements amongst the parties). 

9. United States v. Delmaster, No. ARMY 20150593, 2018 CCA LEXIS 43 (A. Ct. Crim. 
App. Jan. 3 1, 20 18) (a ffirming the mi litary judge's finding of necessity based on the 
testimony of fow- witnesses- the minor complaining w itness' foster mother of 18 
months, assigned social worker, therapist, and an expert witness who testified in the 
fie ld of clinical and fo rensic psychology). 

Dated this 2nd day of May 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 2nd day of May 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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DEPARTi\lENT OF T HE NA\'\' 
NAVY ANO MARINE CORPS TRIAL JUDICIARY 

HA \\All JUDICIAL C IRCUIT 
GENERAL COURT ~I ARTIAL 

UNITED STATES 

\', 

M ICHAEL A T RUE 
Corporal 
U.S MARINE CORPS 

) 
) 

) 
) 
) 
} 

I 
) 

) 
) _______________ ) 

I. Issue Presented 

MOTION FOR \PPRORIATE RELll F 
(IMPROPER NOTICE Pl RSUA '\ T TO 

M.R.E. 404 (Bl.411 414) 

16 Apnl 2020 

Military Rule or fa idence (MR E.) 404(h) requires the GO\cmment to .. provide 

reasonable notice llf the general nature of any suc.:h C\ idencc that the prosecution intend-, 10 offer 

nt trial." When the Government purports lo give notice. but cites I!\ cry piece of <li,eo\ er> 

previously served on the dclcnsc. fuils to identify h(1\, they sec!,. to introduce that evidence. 

whether through cl11cumcnts ,1r test11no111al evid..:nce. or the legal basis for admilling the 

evidence. has the Government pro\ 1ded reasonable notice'> 

2. Summary of Relevant f acts 

Corporal (C'pl) True has bcen charged with· I l specifications or Artidc 120b (rape/sexual 

abuse/sexual assault of n child). 3 :.r,ec11ication.., or Anick 115 (communicating tlm:ats). 3 

spccilications or Article 127 (ex1ort1on). 4 specifo.a11ons of Aruclc 131 b lobs1ruc1i11g justice). I 

spce1fica11on of A11iclc 120 labus1vc sexual c0ntaLl), I ,;pcdfo:..1tion of Article 128b (dClmcstic 

violence). and 1 spccilication of Article 128 (a~,.iult con!>ummuh:d hy battery upon a spt1use) 

The Government provided what they rcfcn-ed 10 as· Notice Pursuant 10 M RE. 404lb). 

41 J. and 414·· on 9 April 2020 (Enclmurc I) The purported ··notn:c .. rclc1encccl .. BS0 I ◄ 8S26 • 

which represents the entirety of the d1,cO\ cry servl.!d on the Dclcnsc on the d:itc this document 

1-

Ap pellat e Exhibit Y.1_ 
Page 1 of 10 



1 

3 

j 

7 

9 

II 

12 

1-1 

15 

16 

17 

Ill 

JI) 

10 

21 

23 

was SI.'!"\ cd on the Dden:.c. HO\\ ever. ml\Vhcrc m the body ol the d11cument are BSO 1-BS26 

referenced wilh any degree <,fspecitkity. 

3. Applicable La" 

11. Miluwy Ruh oj £, 11/ell(.C 40./ (bJ 

Military Ruic of E, 1d.:nce 40-i{b) proh1b11s the introduction or evidence for the purposc or 

pnl\·ing tha1 an accused committed ch,1rgcd miscomluct hc.:au,c they m,1y have committed 

misconduct in the past. This is not an ah-..olute han on cvidcncc of uncharged misclinduct. hut 

thcrc must he.: som1: irnkpcndcnt basi, for ib adn11ssion other th,m 10 show, as a result of 

prcdispo-.iuon to commit s1mil,1r offcn~c-;. thJt thc Jccuscd ct1mm11tcd the offense cm,-cntly 

bcforc the cou11. 

Tt, clt:h:m1inc whcthl.'r e\ id.:m.:e should be excluded under Ruic 404(b). the Uni1cd State<; 

C'llurt 111' Mili1ary Appeals dcvdopcd a thret: prong tcsl in U111tul State., 1·. Rev,wld.f (29 M J. 

I 05). If a piece or c, id.:nce fails any prong or the Rcynolds test, that failure will be l'atal to its 

admission. The lirst prong ask-;,, hcthcr the cvidl.'nce reasonably support<; J detcnnmJtion 1hc1t .i 

prior crime. wrong. nr act Wlls committed by the accused. This determination ,., nt.idc pur,;u,1111 to 

M R.E I04(b). whereby the military judge.: dctermincs whether th1.: l~1c1 tinder could 1ca:.on,1bly 

Ii nd the conditional fact The sccond prong turns to the qucsti,,n ol' rde, ancy undc.:1 M R. E. 40 I 

and the basis for that relc, ancy. If the n:levan9 or the evidenci.: 1s tied to thi.: clt:fondant'~ 

character. 1hat e\'idcnce should be excluded The linal prong apphcs the bul.im.mg test or M.R.E 

403, and the prt)bative value or thee, ,dcnce must not be substanlrnlly l,utwe,ghed by the d,mger 

or unfair prcjmJ,ce 

h. Nmitc Req11tre111c11t, M.R.£. 404(h) 

Howe, er. in order for the Government to intrrn.lucc extrinsic evidence pursuant to M R E 

404{b). they must first provide m.Hice to Dd'cn..;c counsel. 

' ·-· 
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As m.,tcd in the Military Rules or Evidence Manual. notice or extrinsic evidence pursuant 

to M R.E. -W4 (b) --shoulcl inducle· 

(I) Details or the extrinsic conduct; (2) an indicatiun of whether trial counsd will use 
documentary or testimonial evidence 10 e,tablish it, (3) a list of witnesses trial 
counsd will tall in support of her offer: (4) a clem1mstrat1on of whether trial counsel 
intends on ofli:ring the evidence during her case-in-chid or 1ebu1tal. (5) the legal 
hasis for admitting the evidence; and (6) the cu1Tentjuclicial authority in support or 
.1dmission ·· 1 

The purpllsc of the notice pnwis1on in 404(h) is to prc\ent ··ne, . .-dlcss litigation. 

uncc.:rtmnty, and poss1hh.: conOicts with other military procedural ntlcs:·! by r1.-quiring the 

Government to pro\·ide cleur notiee tying the C:\ idence they intend to introduce to Its purp11rtetl 

purpose and its theory t'I' admission. Simply citing short-hand lisb or theories. absent u 

connccti1111 tu the actuul evidence the Government seckc; to introduce. provides little tif value to 

the Defense and crcalcs the substantial risk or uncc11n111ty for the Defense and wa-;telul litigation 

belt.ire the Cou11 In the same vein. in 1hc U11iut! Swtes , .. Brc11111<111. 1he Military Appeals Coun 

disproved of atwmeys citing .. broad talismanic incantations of wonls such as intcnt. plun. or 

modus opcramh, to secure the admisc;ion or C\ idcncc of 01hc1 crimes or acts by an accused ut a 

cou11-martial under Mil.R.Evid -W-t(b) •·J 

Such 11111icc lkics not apply to .. intrin~ic'· e\ 1dcncc. 11r evidence that rdatc:s, ··part in parcel;· 

as pan or the charged misconduct. ·'lntnnsii: evidence em:ompusscs evidence that is dther or un 

net thJt is part or 1111: charged offense or is or acts perfom,ed contemporaneously with the 

charged ctime .. . il'they facilitate the eommission of the charged crime:·~ 

c. Miliwry Ruh:., of' £"""--nee 413 e111d 414. 

1 Stephen A Salzburg, et al, l\hli1ary Ruic, of c, 1dcncc Manual (8 Cu.) -t-107 
2 111 -I IOn 
1 llnitctl <;talc~, . Brannan. 18 I\U. I!! I I~~ I IQS-tJ 
• United Sta1t.", ~loorc 651 F.Jd :?O. liJ 
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The Navy-Marine C'ollJs Court of Criminal Appeals established a lhc.: pa11 tl!Sl for 

introducing M. R. E. 413 e\'i<lc.:11cc in Unitccl Stat<., , ;\~ren: ·· I. Dctcrmimng th JI the accu">c<l 1s 

charged with ·an ollcnsc of sexual assault.' .. 2. Dc1em1ining that the evidcnc.:c.: oflc1ccl is 

·c\ 1ckncc of the ac.:cu,;ech, commission of one llf more offenses ol ,cxu;il a::.,,1ult. · .. 3. 

Dc.:tt.:1mining that tht.! evidence is rclcvanl undt.:r Mil. R E\id. 401 .. .4. Dctenrnn111g dnJ ruling 

that the prl!ju<licial impact ol'the e, iclcncc 1s substantially out\\eighl!C.I by its prohatt\'e value .. 5. 

Determining that pn1pc.:r disdosurc and nnticc. at kast 5 days before trial. of the Govt.:mmcnt's 

intc11t to oiler this C\ic.h:m:c has bt.:cn made."' In United States,. McDonald, the.: C'oun appltccl 

the same tl!st to evidence the Go,ernment sought to introdui:c pursuant to M. R E. 414. '' 

t 2 

I~ 

1-1 The Govcmmem fail-. to provide propc1 notice to the Dcfonse for this purported e\ ideni:e. 

15 For c>th:. n i» und.:ar wha1 tlw, c, idcncc .ictu.ill} t'> They do not c1h.: any specific cvic.lcnc:c the) 

16 seeks to rntmduc:c to support tlw, profti:1. Jnd b} gcncrall) rclcrcnc:ing all disco, t.:ry asks the 

17 Dcfi.:m,e wun.,d to ell\ me what e, 1denc:c will he introduced and under what theory or admission. 

18 

19 Pc:rhJp!> tt 1s 1est1mo01al c\idcncc th1.: GO\ crnment seek, to introduce. Because of the: lack 

20 of notice, the Dcfcnc;c 1s unclc.ir as to,, ho thi, statement wos mJdc tn. if it was made, an<l 

21 \\ !tether they need 10 a::.scrt the pri, ilcgc: lound in \I. R E 513. Is the government asserting a 

22 hear-.ay l!Xc:ept1011 oppht:s'! The Dt:fon,;c 1~ left to gu~s . .ind thu~ 1s unable to respond . 

.'.!-I 

25 
~ Un11.:d Su,._,, :-t~c:r, 'I /\I I 5 n j<; I ( 01,:rnal .:11a1mn~ omin.:d) 
' l nuc<l State,, McDonJ .I. "l ~I J jy3 5· 15 
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Nor docs the Go\ emmcnt tic hO\\ .,uicidul ideation,; rdah: to con,;einu-;nl!:-.c; ol guilt No 

legal thcor; or case law tymg  1c; pn1viclcd to support aJm1s~ibilny. ju-..t the 

recitation of that talbm,inic phrnsc: is otli!rcd Ill the: Defense. Finally, the Go,crnment h,1, ldilcd 

to nutify the Dcli:n-;c as Ill whether they intcnJ to mtroducc this evidence in their c.i..<;c-111-clm:t: 

or in their rebuttal. 

h. .. T/11:. le, used wking l () 111111111£, 1111acco111p,mH cl II it/1111 Im r, \i,h m, to /'tin< 1·, 

Iii, 11111/01111 (1!1·idl!11ci: vi ,c,11,c1011\11, \\ of ~11ilt , \fllat11 the lack oj 111, 111m, c.111 d\ 
in \l!C 1tril_1 ca111,:n/\) 

Again, the Go, emment has failc!d Ill provide uny ~ort or suh-;t:inti\. c notice, othcr th:in a 

!woad sweeping rhctom:al gcsture at the entirety or the disem cry in thi-.. m..ittcr. Nllr is there a 

discussion in the ch.:umcnt n:ccived by the Dcfonc;..: of lww collecting his unilom1 is evidence nf 

consciousness of guilt. 

c.·. '111<! tlcut\Cd .1 111c oj l,.11,lte11 l../11,·c, 11 he11 c,p/ol/111'.!,/<1111ili 111c:111hu ~ 111, /11(/11/g 
h111 not ltmit('(I to the I'll(>£'\'  the 111l'idcn1 in 11 /11c/, ltc hro11~ht 
11 /..11chc11 knife 11p to 1/1< hubuo111 in Iii.\ podu (111ocl11.1 11pc1w1d1) 

The Government 1s even lcs'i clear with thii. pull)Orll!d notice. It appears they anticipate 

the Defense will identify when Cpl True --cxplclllcd'" family members for them, though they do 

w1-;h to ensure that the Defonsc docs not l11rnt thcmsclvc-: --10 the rc1pc~ of  and the 

incident.· 

Furthcmtorc. thc Govemmt!nt cttcs ,mother talismanic phra,I!. tJwi/11, opcn111cl1 :is th..: 

ha~1s for mtmducing the C\ 1cknce. HO\\ ever, mouu~ operandi c, 1dcncc is only admissible in 

dctc1m1m11g the identity Cll' the pCll)\.'trator That evidt!m.:c muq b<! so idiosyncratic. so unusual 

and d1s11nctivc th,11 it conc;titutcs the c1ccuscd · s1gn,11urc:·, The Gowrnmcnt has failccl to provide 

' United State, v Rappaport, 19 M J 709, 713 (1984) 
9 1d at713 
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no11ce as to how nw<lus operandi e,idence is rele\ant or admissible in this case and l1tl\\ the 

purrortcd c\·1dence. whatever ii may he. li.tllilb the5-: re4u1remcnts 

5. Discussion, ''Intrinsic Acts'' Evidence 

In this section. the government states how mtrins1c JCl.., an: nm. ·•by dclinition, not 40-1 (h) •· 

It i5 unclear, therefore. as to the purpose ofthi:. ..,ec11nn. If the Go\cmmcnt intends this section 

as a means to pre-admit certain e\ idenee. the D-:tcnse request-. u proper motion and r-:servc-; the 

light to respond. The Go, emmcnt then, in the !>amc ~cctinn and referring ll) every theory ol' 

admissibility under M.R. E. -10-l(b). a\lempts to pre:.ef\e any posc;1hlc M.R. E. 40-l(b) evidence 1f 

their analysis or intrinsic e\'idcncc is incom:cl Ac; d1scu:.se<l .ibO\ c. such u blunket reci1a11on or 

the theories l'Utlincd in M R.E. -104(b) is not sulfo;1cn1 evidence to the Deli:nse 

Notwithstanding the above, one particular piece nf c, 1dcm:e is worth examining. Thi.: 

Government seeks to introduce

"T\1 ice in the same senll:m:e 1hc GO\ emmi.:nt refers to these i11c1dcn1s. whenever thl!y 

occurred, as occurring in the · past:· and yet the Gm cmment assert-, 1hn1 this evidence rdcrs to 

nn inuinsic act. The Go\ cmment lms made no attempt lo 1dentif; how thesl! acts arc 

•'inextricably intertwined' \\ ith thl! chargi.:d cnmi.:s. A:. they occum.:d m the past, it ddic-, logic 

that such acts could bi.: part and parcel of the charged cnmc:.. 

The Govcmmcnt, "in un ubun<lancc of i.:aution.'' us an altcmati\c lists all purposes for 

which 404 (b) evidence nrny be intro<luced. bul ugain pro\ ides none ol'the notice required ,md 

asks the Dd'ense counsel 10 iclentil'y the wnys in which this C\ iclcnLe will be introduc'-"<I al trial 

and then presumably address any issues with intrnducing thee, 1dence. The notice rcqu1remcn1 111 

M.R E. 404(b) is not 111.:ant In elicit from the Dd'cn<;c counsel thc1r de lenses t\l 111guc nouon!> of 

evidence thm may be admitted at trial, but requires the Government to provide cffccll\ i.: notice to 

the Dcfonsi.: ol' thi.! cvickncc th-:y intend I() introduce. 

6. Discussion, "404h/-113/.J I.J" E,idcncc 

-6-
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·· /Jit Gon.n1111u1t 1111e11d, to admit ./04h/./ 131-1 I./ c1·1dcll( 1 thm the .·kc11.1ed .1lt111t tel 
a \t!\11<1/ lll<.111c/1111agc ufuft!11111h•Ji11 .. ·c and a '111111111111i11 u(c:j11utl11tio11 . ... 

The Go, emment h.i~ not pr\wiclcd a theory a-; to how this evidence is admissible under 

any of the rules li-;ted out ahove. and thus have foiled to provide proper notice lO the Ocfcm,c In 

regards to M.R.E. 404(b), they have foiled to aniculate under what thco1y this evidence ,,ould he 

admissible what i-; this evidence meant to show. other than propcn..,ity'! The Defense ic, lo1ccd to 

guess based on ,, hnt lntk mlo1ma11on they have received from the go,·cmment. 

In reg.irds to M.R.E. ➔ 13 and M R.E. 414. bcynnd listing the Rules. the guvcmmcnt ha-; 

pro, ided no other noticc to the Defense M R. E 413 allm, s the military judge 1o·admi1 

"e, idence that the m;euscd committed any other sexual oflcnsc" ,md \l R E -t I -t allo,, s the 

military judge to admit .. c, idem:c that the aeeused committed any other otli.:nse of sexu..il 

molt.:stat1011." Both rules define the Jl!<;pl!cti\'e offenses. Jnd the GO\•emment has not uniculat..:d 

what oflcnsc they belie,<! Cpl Truc.: hns committed. Fu11hermore. M.R.E. 413 delinc.:s se'(u.il 

offense to contact rcl:1tcd offonsc.:s. and as thl!rc is no contact mcnuoncd in the Govcnunc111·s 

proffer. it is clifli..:ull 10 discern how 1hc.: Gt1vcmmcnt can rely on i\,I R E. 413 to introduce this 

evidencl! As discussed, M.R.E. 414 has a similnr 11\Hicc pnwision. ,ind thl.! !;0vcmmcnt has 

similarly failed to provide ndequ:.itc notice as to how \,J R.E. 41-t will be Uf.cd Ill intmdui:c the 

cvidcncl! 

Whatever the theory may be for lhl! Govt:rnmcnt in introducing 1h1-; cvidcnLe, it is clear that 

this evidence !'ails the third prong of the Myers test. that "a fuctlindcr wuld reasonably conclude 

that the appellant commilted the (oflense] ." The Dl!lense has nm seen thc.: .. sexual mcmc" 

adcln:sscd in the Govemml!nt's pu111ortcd notic..:, ;.ilthough  :-lated '>he saw it on Cpl frul!·s 

ccllphonl! which was searched hy N.C I S 

7. Relief Rcq ucstcd 
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The Ddcnsc rcsp1.-ctlully requests that the Military Judge deny the Government ·s request to 

admit the abovcmentioncd evidence us the Govemmcnl has failed to prnvich: adequate notice 

Ahcrnativdy. the Defense respectfully rc4ucsts the Military Judge 1,rtler the Govcmmcnt tu 

nmend their notice pursuant lo R.C.1\1. 70 I (g)(3) so that it C(lmpons with the requirements 

established in 1\1.R.E. 404(b). M.R E. 413. and M R.E. 414. 

8. Burden of Proof and St:111dard of Proof 

The Gov1."TTlmen1 has a duty to prM1dc notice pursuant 10 M R.E. 404 (b I. M R.E. 41 J and 

M R.E. 414 

9. El'idence 

a The following exhibits are cncl(lsetl 

Enclosun: (I)· Government Notici; Pursuant 10 M. R.E 404{b), -HJ. and 414 

dtd 9 Apr 20 

IO. Argument: Oral argumi;nt is requested. 

Capt,11n. U. 1 annc Corps 
Detailed Dcfcn,;e Counsel 

A true copy or this nwtion was scned dcctronically on the Court, Trial Counsel. and Victims· 
Legal Counsd via electronic mail this I 61h <.lJy ol' April 2020 

Caplam. U S. iv annc Corps 
Oetaih.:d Defense Counsel 

-8-
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UNITED STATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR 
APPROPRJA TE RELI EF 

(REASONABLE NOTICE 
PURSUANT TO 404(8 ), 41 3, 414) 

23 April 2020 

1. ature of the Motion: T his is the Government's response to defense motion for appropriate 

relief regarding reasonable notice o f M. R.E. 404(b), 413, and 414 evidence in the case of United 

States v. Corpora l Michael True, U.S. Marine Corps. 

2. Statement of Facts: 

a. The accused is charged with 13 specifications of Article 120b, three specifications of 

Article I I 5, three specifications of Article 127, four specifications o f Article 13 1 b, one 

specification o f Article 120, one specification of Artic le 128, and one specification of Article 

128b. (Ref A). 

b. T he NCIS investigation was started on 29 September 20 19, after reported to her 

mother  that she had just been sexually assaulted by the accused. (Encl I). 

c. On 29 September 20 I 9,  reported to her mother, that the Accused had 

sexually assaulted her earlier that night. (Encl I). 

d.  reported the incident and took her three children to  

for a sexual assau It forensic exam (SAFE). (Encl I). 

e. The DNA mixture detected in the vaginal swab of . was subsequently found to be 

1.0 quintillion times more likeluy to originate from  and the Accused than if it originated 
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from  and an unknown individual. (Encl 2). 

f. On 29 September 2019,  told NClS that the accused utilized knifes located in the 

residence to make threats. . also stated that the accused has threatened her in the past with a 

knife.  a lso stated that  or  told her a knife was used during the sexual act 

committed earlier that night. (Encl I). 

g. On the night o f 29 September 20 19, at 1900 the Accused asked , who 

was living in a bedroom at the residence if she had seen  or the kids. The Accused sat on the 

couch for 45 minutes, looked dejected, and said '"maybe she finally left." (Encl I). 

h. On 30 September 2019, the Officer of the Day (000) for 

, I stLt , received a phone call from NCIS around 0200 requesting the Commanding 

Officer's phone number. Five minutes later the 000 received a phone call from the Executive 

Officer instructing him to pick up the Accused from the Accused' s residence and to bring the 

Accused to the company office. (Encl I) . 

i. The 000 retrieved the Accused from the residence and then contacted the executive 

officer to determine if the accused needed to bring any items with him. The Executive Officer 

told the 000 to have the Accused bring his uniform. (Encl I). 

j. The 000 brought the Accused back to the residence. The Accused took over I 0 

minutes unaccompanied to retrieve his uniform. (Encl I). 

k. On 30 September 20 19, the Accused was taken to  for a sexual assault forensic 

exam. 

(Encl I). 

I. During the SAFE, the Accused stated that a knife was involved in an incident with 

 and that had bit his arm. (Encl I). 
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m. Fo llowing the SAFE, the Accused was admitted to the psychiatric floor for a mental 

health evaluation. (Encl I). 

n. On 30 September 20 19,  stated in a child forensic interview that she heard  

yelling and saw the accused hold a knife at  . told the Accused that she was going to 

tell her mother. The Accused then pointed the knife at  and told her to go upstairs. (Encl I). 

o. When  returned to the house on 29 September 2019, her two daughters were 

crying in their bedroom and appeared scared.  began asking  why she was crying, at 

which point, the Accused entered the room and tried to hurry  out of the room. (Encl I). 

p. During the crime scene examination, NCIS located several kitchen knives, including a 

si ngle kitchen knife in the kitchen sink. (Encl I) 

q . During the child forensic interview,  stated that the Accused made her eat seven 

sleep inducing gummies after an incident of rape/sexual assault of a child (Encl I). 

r. During the child fo rensic interview,  stated that the Accused made her taken 

showers after raping and sexually assaulting her. (Encl I). 

s. During the child forensic interview,  stated that the Accused showed her a sexual 

meme of a female face and a "mountain of ejaculate." (Encl I). 

t. On 9 April 2020, the Government provided notice of evidence it intends to offer under 

Mil. R. Evid. 404(b), 4 13, and 414. (Ref B). 

u. On 16 April 2020, Defense filed a motion titled ' ·Motion For Appropriate Relief 

(Improper Notice Pursuant to M.R.E. 404(8), 41 3, 414)." 

3. Discussion: 

Evidence of uncharged c rimes, wrongs, or acts is not admissible to prove a person's 

character "in order to show that on a particular occasion the person acted in accordance with the 
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character." Mil. R. Evid. 404(b)(l). However, such evidence "may be admissible for another 

purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, 

absence of mistake, or lack o f accident." Mil. R. Evid. 404(b)(2). This list of potential purposes 

"is illustrati ve. not exhaustive." United States v. Ferguson, 28 M.J. I 04, I 08 (C.M.A. 1989). 

However, the evidence at issue must still "have some independent relevance under Mil. R. Evid. 

40 1 and 402." Reynolds, 29 M.J . at 109. In order for evidence to be relevant. it must be 

"probative of a material issue other than character. " Huddleston v. United States, 485 U.S. 681, 

686, I 08 S. Ct. 1496, 99 L. Ed . 2d 771 ( 1988). The ev idence must be re levant to "some issue in 

controversy" and survive Mil. R. Evid. 403's balancing test to ensure that its probative value is 

not substantially outwe ighed by the danger of unfair prejudice. Reynolds, 29 M.J . at 111. 

Per Mil. R. Evid. 404(b)(2)(A)-(B), the prosecution must "provide reasonable notice of 

the general nature of any such ev idence tha t the prosecution intends to offer at trial." 

Reynolds established a three-part test for the admissibility of Mil. R. Evid. 404(b) 

evidence: (I) "Does the evidence reasonably support a finding by the court members that 

appellant committed prior crimes, wrongs or acts?" (2) What "fact ... o f consequence" is made 

"more" or "less probable" by the existence of this evidence?" and (3) "Is the probative value ... 

substantially outweighed by the danger of unfair prejudice?" 29 M.J. at 109. 

Mil. R. Evid. 414 

Before admitting evidence under Mil. R. Evid. 414, three initia l thresho ld requirements 

must be met: First, the accused is charged with an offense of child molestation within the 

meaning of Mil. R. Evid. 4 14(d). Secondly, the proffered evidence is that the appellant 

committed another o ffense of child molestation within the meaning of Mil. R. Evid. 4 I 4(d). 
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Lastly, the proffered evidence is logically relevant under both Mil. R. Evid. 40 I and 402. United 

States v. Solomon, 72 M.J. 176, 179 (C.A.A.F. 20 13). Once the evidence meets the threshold 

requirements, a balancing test under Mil. R. Evid 403 is applied. Id. at 179-80. Additionally, 

disclosure and notice, at least five days before trial must be given. 1 

4. Analysis: 

a. Reasonable notice of the general nature of 404(b) evidence was provided. 

The government provided reasonable notice of the general nature of evidence it intends to 

offer under Mil. R. Evid. 404(b) at trial. Defense's interpretation of reasonable notice is not 

consistent w ith M.R.E. 404(b), caselaw, or existing military practice. Of note, Defense did not 

cite one case that supports the interpretation of reasonable notice. Defense also cites facts and 

statements from the discovery spec ifically re lating to the notice that was provided indicating they 

were on notice of what evidence would be admitted. The notice provided by the Government 

meets the requirement under Mil. R. Evid. 404(b)(2)(A) to provide reasonable notice of the 

general nature of any such evidence that the prosecution intends to offer at trial 

b. M.R.E. 404(b) evidence satisfies the Reynolds test. 

 following discovery of the charged misconduct 

The accused was brought to the company office by the OOD in the early morning of 30 

September 2019 following the report of the Accused raping the night prior. The Accused 

had knowledge that his wife and step-children had left the house late in the night on 29 

September 20 19. Subsequently, the Accused was transported to  by 

NCIS special agents to conduct a SAFE. While in the waiting room pending the SAFE, the 

accused made  NCIS attempted to interrogate the Accused 

1 United States v. McDonald, 53 M.J. 593, 595 
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following the SAFE, however, the Accused invoked his Article 3 1 b, UCMJ rights . Following 

the SAFE, the Accused was hospitalized based on  before entering pre-trial 

confinement. 

Consciousness of guilt2 is well-established as a method of admitting M.R.E. 404(b) 

evidence.3 The Drafter· s Analysis of the Military Rules of Evidence 2016 Edition specifically 

cites consciousness of guilt: 

" Rule 404(b) provides examples rather than a list of justifications for admission of 
evidence other than misconduct. Other justifications, such as the tendency of such 
evidence to show the accused's consciousness of guilt to the offense charged, 
expressly permitted in Manual Para. 138 g(4), remain effective. Such a purpose 
would, for example, be an acceptable one .. , 

Here, the accused made  after discovering his step-daughters reported 

that he raped them. The accused being held in a hospital for a  is not d isputed. 

This course of action by the accused demonstrates a consciousness o f guilt that a fact finder 

could reasonably rely on in a finding that the accused raped his step-daughters. As such, the first 

prong of the Reynolds test is met. 

The evidence in conjunction with its temporal proximity to the rape reports makes a fact 

in question, that he raped his two step-daughters, more probable. Therefore, the second prong of 

the Reynolds test is met. 

The evidence is prejudicial to the accused , but not unfairly prejudicial. Likewise, the 

probative value of this evidence is high. As such, all three prongs o f the Reynolds test are met. 

2 Black's Law, I o•h Edition: ·'Consciousness of guilt. The awareness of an accused that he or she has engaged in 
blameworthy conduct." 
3 Admitting evidence tending to show the accused's consciousness of guilt is an accepted principle of military 
jurisprudence. United States v. Hurt, 9 U.S.C.M.A. 735, 27 C.M.R. 3 (C.M.A. 1958). See United States v. Curtis , 
45 M.J. 480, 482 (C.A.A.F. 1997) (discovery o f a diuretic during a search of the appellant's home showed 
consciousness of guilt, and constituted indirect evidence of marijuana use by showing an effort to avoid detection, 
even though the product could have been used for weight reduction as the appellant testified). See also United States 
v. Moran, 65 M.J. 178, 188, (C.A.A.F. 2007). 
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Taking 10 minutes unaccompanied to retrieve uniform 

Following the command being contacted by NClS, the 

Officer of the Day (OOD) was directed to bring the accused to the company office. After 

picking up the accused from his residence, but before arriving at the company o ffice, the OOD 

was told to make sure the accused had his uniform with him. The OOD returned to the accused' s 

residence. The accused went into the residence by himself. It took the accused over ten minutes 

to retrieve his uniform from his house. When NCIS searched the residence, memory cards were 

missing fro m all of the security cameras.4 

The OOD stated in an interview with NC IS that the Accused took over ten minutes 

unaccompanied to retriev~ his uniform from the residence. The evidence reasonably supports a 

finding by court-members that this occurred. The fact o f consequence is that it explains the lack 

of memory cards in the security cameras. The evidence is highly probative and does not have a 

danger of unfair prejudice. As such, it is admissible under the acceptable purpose of 

consciousness of guilt. 

Motive to control, exploit, and threaten family members with knives 

The Accused had a motive to control, exploit, and threaten family members, including 

through the use of phys ical violence with a knife, and that he therefore had this same motive 

when he committed the charged rape of a child. 

The Accused stated during the SAFE that a kni fe was involved in the incident between 

himself and  on the night of 29 September 20 I 9.  stated that the knife was held to 

4 United Stales v. Moran, 703, 708-709, 62 M.J. 178, 188 (C.A.A.F. 2006) "That ' an inference of consciousness of 
guilt can be drawn from the destruction of evidence is well-recognized in the law.' Haemonelics Corp. v. Dupre, 
238 8.R. 224, 228 n.10 (D. Mass. 1999); see also Sullivan v. General Motors Co1p., 772 F. Supp. 358, 360 (N.D. 
Ohio 1991) (citing State v. Strub, 48 Ohio App. 2d 57, 355 N.E.2d 819, 825 (Ohio Ct. App. 1975)); United States v. 
Howard, 228 F. Supp. 939, 942 (D. eb. 1964)." 
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her throat during the commission of the rape. The use of a knife was also documented in the 

sexual assault forensic exam of  The DNA report showing the high probability that the 

Accused's DNA was found in a vaginal swab of provides significant credibility to  

report o f being raped with the knife.  a lso stated that the Accused po inted a knife at her 

and told her to go upstairs. The victims also stated that the Accused used a knife during other 

threatening, controlling, and abusive interactions. The knife was found during the search of the 

accused's residence. Therefore, the evidence reasonably supports a finding by court-members 

that the Accused threatened and contro lled fam ily members with a knife. 

The common motive of the use of a knife in threatening, controlling, and explo iting 

family members makes the charged rape of a ch ild with a knife more probable.5 

The probative value of this motive is high and not substantially outweighed by unfair 

prejudice. 

Intrinsic Acts 

The Government believes the acts listed in paragraph 2 of 404(b) notice are intrinsic acts 

that are part in parcel to the charged offenses. As stated in the 404(b) notice, the Government 

listed the acts as 404(b) evidence in the event they are not cons idered intrins ic acts. If they are 

not cons idered intrins ic acts, the Government intends offer the ev idence under Mil. R. Evid. 

404(b). 

c. Mil. R. Evid. 414 notice is sufficient. 

5 "[I]f there is a common motive for both the uncharged misconduct and the charged offense, evidence that the 
accused committed the former strengthens the inference that he committed the latter." U.S. v. Jenkins, 48 M.J. 594, 
598 (Army Ct. Crim. App. 1998). 
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Mil. R. Evid. 414 has an inherent presumption in favor of admission.6 Here, the 

Government provided notice that it intends to offer evidence that  stated that the Accused 

showed her a sexual meme/image that contained a female face and a .. mountain of ejaculate."' 

This act would constitute an Article 120b o ffense ( i.e. lewd act) of sexual abuse of a child 

involving indecent communication and/or sexual abuse of a ch ild involving indecent conduct. 

Under Mil. R. Evid. 414( d)(2)(A), any conduct prohibited by Article 120b is defined as .. child 

molestation.'· Here, the Accused is charged with several specifications of Article 120b. otice 

of intent to offer the evidence was provided on 16 April 2020. The logical relevance is that the 

act makes the charged sexual assault and rapes of  more probable . Defense counsel did 

not cite any of the Wright factors in its motion, however, the nine factors strongly weigh in favor 

o f admissibility of the evidence. 7 

Regardless of the admissibility under Mil. R. Evid. 414, the evidence would also be 

admissible under Mil. R. Evid. 404(b). Specifically, the evidence would be admissible as 

evidence of knowledge, plan, and common scheme re lating to grooming behavior towards the 

victim, especially when considering other intrinsic acts such as threatening to kill the victim and 

her pets if she told anyone about the abuse. 

d. Conclusion 

Accordingly, the Government has provided reasonable notice of the general nature of 

evidence it intends to offer at tria l. The M.R.E. 404(b) evidence has satisfied the three-part test 

outlined in US. v. Reynolds. The Government' s evidentiary purpose for this ·'other crimes, 

6 United States v. Berry, 61 M.J. 91 , 95 (C.A.A.F. 2005). 
7 "When conducting this balancing test, "the military judge should consider the following non-exhaustive factors: " 
(I) strength of proof of the prior act (i.e., conviction versus gossip); (2) probative weight of the evidence; (3) 
potential for less prejudicial evidence; ( 4) distraction of the fact finder; (5) time needed for proof of the prior 
conduct; (6) temporal proximity; (7) frequency of the acts; (8) presence or lack of intervening circumstances; and 
(9) the relationship between the parties." Solomon, 72 M.J. at 180 (citing Wright, 53 M.J. at 482). 
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wrongs, or acts" evidence does not relate to an impermissible use of the Accused' s character, but 

concerns other re levant c ircumstantia l facts , which are probative of the Accused' s guilt of the 

charged offense, in accordance with M.R.E. 404(b),8 Sufficient Mil. R. Evid. 414 notice was 

provided and the evidence would be admissible under the rule. Therefore, the Government 

requests the Court deny the defense motion for appropriate relief. 

5. Evidence: 

a. Encl I BS0 1 NCIS ROI dtd 4 Nov 19 

b. Encl 2 : BS02 DNA Report 

c. Ref A: Charge Sheet 

d. Ref 8: Defense Encl I (Government 404b, 4 13, 4 14 Notice) 

6. Burden of Proof: The Defense has the burden by a preponderance to show that the 

Government did not provide reasonable notice. The Government has the burden of showing that 

the 404(b) evidence is admissible for a proper purpose. 

7. Nature of Relief: The Government requests the Court deny Defense' s motion. 

8. Oral Argument: The Government respectfully requests oral argument. 

TURN ERJOHN Digitally signed by 
TURNER.JOHNATHON. 

ATHON.PAUL.I PAULlll  

11  
Date: 2020.04.23 

• 17:39:54 -10 '00' 

J.P. TURNER 
Captain, U.S. Marine Corps 
Tria l Counsel 

8 United States v. lake, 36 M.J. 3 17, 322 (CMA 1993). 
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UNITED STATES 

MICHAEL A. TRUE 
CORPORAL 

NAVY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

COMPEL EXPERT CONSULTANT 
(DEFENSE INVESTIGATOR) 

U.S. MARINE CORPS 

) 

) 
) 
) 
) 
) 
) 
) 
) 

l6 April 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 701 (d)-(e) and 

906(b )(7), Article 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth 

Amendment to the U.S. Constitution, the defense moves the Cow·t to compel the government to 

provide the defense with an expe1t investigative consultant. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) True has been charged with: 13 specifications of Article 1206 

(rape/sexual abuse/sexual assault of a child), 3 specifications of Article 115 ( communicating 

threats), 3 specifications of Article 127 ( exto1tion), 4 specifications of Article 13 l b ( obstructing 

justice), l specification of Article 120 (abusive sexual contact), I specification of Article 1286 

(domestic violence), and 1 specification of A1ticle 128 (assault consummated by batte1y upon a 

spouse). See Charge Sheets. 

b. Notably, 4 of the specifications of Article 120b are charged during a 9-month petiod 

of time (between on or about 15 January 2019 and on or about 29 September 2019), and two 

specifications of A11icle 120b are charged during roughly a I-month period of time (between on 

or about l August 2019 and on or about 7 September 2019). The remaining 7 specifications of 

Alticle 120b are charged on or about 8 and 29 September 2019. See Charge Sheets. 
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c ..  met Cpl Tme in April 2018 through social media.  had three children:  

(female, ),  (female, ), and (male, ).  and  

shared the same biological father. lt appears that at the time they met,  was man-ied to a U.S. 

Army soldier,  the biological father of  and  and was liv ing with him 

onboard Joint Base Pearl Harbor Hickham. Enclosures I and 2. 

d. Aguilar had been physically and sexually abusive toward during the course of 

their matTiage and  and  had borne witness to some of these incidents in the 

house. As a result of this abuse, .  apparently suffered from permanent brain damage, short 

term memory loss, and post-traumatic stress disorder (PTSD). Enclosures 2 and 3. 

e. At some point between April 2018 and 31 December 2018,  and were 

divorced. 

f. On 31 December 20 18 Cpl True matTied  Enclosure I. 

g. In early March 2019, Cpl True,  and the three children moved into housing 

onboard Marine Corps Base Hawaii. Enclosure 4. 

h. In May 20 I 9, Cpl  moved into what was  room of the True 

residence, forcing  and . into a shared room. Enclosure 2. 

i. In July 2019, Cpl  got married while on leave and his wife, , 

moved into Cpl  room in the True residence. Enclosure 3. 

j. One weekend during September 2019,  was hospitalized for 48-hours at

after cutting her wrist. Enclosures 1-3. 

k. On 13 September 2019,  was convicted of unknown criminal offense(s).  

wrote a victim impact statement, and  had testified against  during the course of his 

court proceeding. Enclosure 3. 

2 
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I. At some point after 2120 on 29 September 2019,  made disclosw-es in front of 

 and  alleging sexual assault by Cpl True. asked  if Cpl True had done the same 

to her and she nonverbally affirmed. Enclosure l . 

m. At some point thereafter, . took all three of her children to the emergency room 

(ER) at . At  CIS appears to have conducted its initial interview with  in a 

private room at  with a Victim Advocate from the Family Advocacy Program (F AP) 

present at some point prior to 0000. Enclosure 1 . 

n. From  took her children to  for Women and 

Children where they underwent sexual assault forensic examinations (SAFEs) on 30 September 

20 I 9. Enclosure l.  was present for each of these SAFEs, which appear to have been 

conducted between 0345 and 0900 and proceeded as follows: 0500-0600  0600-0715 

 and 0715-0900  . disclosed that she had been taking  du1ing the course 

of her SAFE. Enclosure 5. 

o. At 1133 that same day, pursuant to a verbal Command Authorization for Search and 

Seizure (CASS), a SAFE was conducted with Cpl True at . 

 Cpl True invoked his right to counsel. Enclosure 6. 

p. That evening,  took her children to the  where they each 

underwent a child forensic interview (CFI) as follows: 1731-1937 ( ), 1948-2014 021-

2040 . Neither  nor  made any disclosures. Enclosure 7. 

3 
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q . lt appears that as of 30 September 2019,  was  

 

 Enclosure 3 and 8. 

r. It appears that as of 30 September 20 19,  was taking medication, including 

. Enclosure 2 

and 9. 

s. On I October 2019,  left Hawaii with .,  and . to stay with a friend in 

. Enclosure l 0. 

t. On 15 October 2019, the Commanding Officer o

ordered Cpl True into pre-t1;a1 confinement. Enclosure 11 . 

u. On 21 November 2019,  was re-interviewed by an NCIS agent in and 

made additional a llegations of physical assault against Cpl True which prompted the initiation of 

a separate domestic assault investigation. Enclosure 1. 

v. That sam e day,  underwent a second CFI in  

Enclosure 12. 

w. On 27 November 2019, the U.S. Army Criminal Investigation Laboratory (USACIL) 

produced a DNA report. Enclosure 13. 

x. On 14 January 2020, 2 buccal swabs were obtained from  in and 

fotwarded to USACIL. Enclosure 14. 

y. On 28 January 2020, USACIL produced a second DNA report. Enclosure 15. 

z. On 31 January 2020, the defense submitted a request to the convening authority, via 

the trial counsel for investigative assistance. Enclosw-e 16. 

4 
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aa. On 12 Febmary 2020, the Regional Trial Investigator (RTT) conducted a walk­

through of the True residence. During the course of this walk through, a number of unidentified 

medications prescribed to  were spotted in the master bedroom. Enclosure 17. 

bb. On 20 Februa1y 2020, the convening authority denied the defense request for an 

investigator. Enclosure 18. 

3. Discussion. 

a. STANDARD FOR THE APPOINT ME 1T OF AN ( NVESTrGAT I VE CONSUL T A T . 

R.C.M. 703(d) authorizes employment of experts to assist the defense at government 

expense when their testimony would be 11relevant and necessary,11 if the government cannot or 

will not-'1provide an adequate substitute. 11 R.C.M. 703(d). See also United States v. Ford, 51 M.J. 

445,455 (C.A.A.F. 1999). In addition, "upon a proper showing of necessity, an accused is 

entitled to expert assistance." United States v. Burnette, 29 M.J. 473,475 (C.M.A. 1990), cert. 

denied, 498 U.S. 82 1 (1990). See also United States v. Bresnahan, 62 M.J. 137, 143 

(C.A.A.F.2005) C'An accused is entitled to an expert1s assistance before trial to aid in the 

preparation of his defense upon a demonstration of necessity.") 

This court must apply a tlu·ee-pa1t test to determine whether expert assistance is 

necessary. United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A.1994), cert. denied. 513 U.S. 

965 (1994 ). The defense must show: (I) why expert assistance is needed; (2) what the expert 

assistance would accomplish for the accused; and (3) why defense counsel is unable to gather 

and present the evidence that the expe1t assistance would be able to develop. 

Appellate courts have w-ged practitioners 11 to distinguish between a request for an expert 

witness and a request for an expe1t consultant. An expe11 consultant is provided to the defense as 

a matter of [ military and constitutional] due process, in order to prepare properly for trial and 

5 
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otherwise assist with the defense of a case." United States v. Langston, 32 MJ. 894,896 

(A.F.C.M.R. 199 l ). The expe1t consultant is a member of the defense team and may receive 

confidential communications, his conclusions and opinions are protected by the attorney 

work-product privilege. 

In United States v. Kreutzer, 59 M.J. 773, 776 (A. Ct. Crim. App. 2004) qfj'd, 61 M.J. 

293 (C.A.A. F. 2005) the cowt held that in the military, the right to supplement the defense team 

with expert assistance and witnesses is based on Article 46, UCMJ, IO U.S.C. § 846, MIL. R. 

EVID. 706, and R.C.M. 703(d). Further, "[E)qual opportunity to obtain evidence evidence 

under Article 46, UCMJ, as implemented by the President in the Rules for Cowts-Maitial, is a 

'substantial right' of a military accused with.in the meaning of Article 59(a), UCMJ, independent 

of due process discovery rights provided by the Constitution." United States v. Adens, 56 M.J. 

724, 732 (A. Ct. Crim. App. 2002). Articles 46 and 49 were enacted to serve as a break on abuse 

by the convening authority and the trial counsel in their prosecutorial roles. The failure to 

adequately fund defense counsel investigation and travel for case preparation violates the 

accused's right to equal access to witnesses and evidence under Article 46, and R.C.M. 70l(e) 

and the accused's right to counsel under the Sixth Amendment of the U.S. Constitution. Th.is 

type of action prejudices defense trial strategy, materially affecting the presentation of the 

defense's case. 

b. D EFENSE COUNSE L H AVE A D UTY TO INVESTIGATE. 

Defense counsel have a duty to investigate. In Strickland v. Washington the Supreme 

Coutt held that defense counsel have a duty to bring to bear such skill and knowledge as will 

render the trial a reliable adversarial testing process. 466 U.S. 668,688 (1984). With respect to 

pretrial investigation, the Cou1t held "counsel have a duty to make reasonable investigations or 

6 
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to make a reasonable decision that makes pa11icular investigations unnecessary.' ' Id. at 691. 

Familiarity with the facts and applicable law are fundamental responsibilities of defense counsel. 

See Wiggins v. Smith, 539 U.S. 510 (2003); Strickland at 690-91. 

In Strickland the Cow1 held that "[p ]revailing norms of practice as reflected in American 

Bar Association standards and the like, e.g., ABA Standards for Criminal Justice 4-1 .1 to 4-8.6 

(2d ed. 1980) ("The Defense Function"), are guides to determining what is reasonable." Id. at 

688-689. The fourth edition of the ABA Criminal Justice Standards for the Defense Function, 

provides that defense counsel have "a duty to investigate in all cases" and that " investigative 

efforts should commence promptly and should explore appropriate avenues that reasonably 

might lead to information relevant to the merits of the matter, consequences of the criminal 

proceedings, and potential dispositions and penalties." 

In Rompilla v. Beard the Supreme Court specifically found that defense counsel had a 

"duty to make all reasonable efforts to learn what they could about the offense." 545 U.S. 374, 

385 (2005). These "reasonable efforts" included discoveting mitigating evidence and 

ascertaining aggravating evidence. 

The effective assistance of counsel guarantee of the Due Process Clause may require the 

allowance of investigative expenses or appointment of investigative assistance for indigent 

defendants to insure effective preparation of their defense. Congress, in providing for the 

adequate representation of federal indigent defendants, included " investigative, expett, and other 

services.'' 1 Further, the ABA, as well as many states, in promulgating minimum standards for 

criminal justice have adopted the position that investigative assistance is a necessity for an 

adequate defense. 

1 18 U.S.C. § 3006A(a). 
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c. L AC K OF I NVESTIGAT IVE ASSIST A CE C ONSTITUTES CONSTRUCTIVE D E IAL OF 

Cou SEL. 

It is a core guarantee of the Sixth Amendment that every criminal accused has the right to 

counsel when facing incarceration. Gideon v. Wainwright, 372 U.S. 335, 340-44 ( 1963) 

(holding that the right to counsel is " fundamental and essential to a fair trial").. This r ight is so 

fundamental to the operation of the criminal justice system that its diminishment erodes the 

principles of liberty and justice that underpin all of our rights in criminal proceedings. Gideon, 

372 U.S. at 340-41; Powell v. Alabama, 287 U.S. 45, 67-69 ( 1932). 

An analysis of Gideon cases informs that constructive denial of counsel may occur when: 

(1) on a systemic basis, detailed defense counsel face severe structural limitations, such as a lack 

of resources, high workloads, and understaffing, or (2) appointed counsel are unable or are 

significantly compromised in their ability to provide the traditional markers of representation for 

their clients, such as timely and confidential consultation, appropriate investigation, and 

meaningful adversarial testing of the prosecution's case. Constmctive denial may occur even if 

the detailed counsel are able to fulfill their basic obligations to their clients. The Supreme Cou11 

has recognized that, in some circumstances, "although counsel is available to assist the accused 

during trial, the likelihood that any lawyer, even a fully competent one, could provide effective 

assistance is so small that a presumption of prejudice is appropriate without inquiry into the 

actual conduct of the trial." United States v. Cronic, 466 U.S. 648, 659-60 ( l 984). This may 

occur when, for example, the defense counsel is not provided sufficient time to prepare, or when 

defense counsel fails to "subject the prosecution's case to meaningful adversarial testing." Id. at 

659; Powell at 53-58. 

As the Supreme Court recognized in Ake v. Oklahoma, 470 U.S. 68, 77 ( 1985), provision 

of expert services are required to implement the Sixth Amendment right to counsel. 

8 
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d. THE M lLlTARY H AS R ECOG IZED TH E NECESSITY OF D EFENSE I VESTIGATORS. 

For the past 6 years, the need for defense investigators has been recognized in the 

military justice system. On 23 September 2013, the Secretary of Defense established the 

·Comparative Systems Subconunittee (CSS) to support the Response Systems Panel (RSP) 

established under Section 576( d)( I) of the National Defense Authorization Act (NDAA) for 

Fiscal Year (FY) 2013. The subcommittee included four members of the RSP as well as six 

experts with extensive knowledge of military or civilian criminal justice. Collectively, the 

subcommittee had more than 188 years of military service and 326 years of criminal justice 

experience2; it was supported by a staff with current knowledge of military justice and 

experience in ~nvestigation, training, prosecution, and defense. 

Secretary Hagel established several objectives for the subcommittee, which was asked to 

compare military and civilian systems for the investigation, prosecution and adjudication of adult 

sexual assault and related crimes and identify best practices from civilian jurisdictions that may 

be incorporated into any phase of the military system. 

In May 2014, the subcommittee issued its Report of the Comparative Systems 

Subcommittee To the Response Systems to Adult Sexual Assault Crimes Panel.3 The 

Subcommittee specifically found "military defense counsel need independent, deployable 

defense investigators in order to zealously represent their clients and correct an obvious 

imbalance of resources. Defense investigators are such a basic and critical defense resource, the 

[s]ubcommittee finds they are required for all types of cases, not just sexual assault cases."
4 

2 The members of the Comparative Systems Subcommittee are: Dean Elizabeth Hillman, the Honorable Barbara 
Jones, BG (Ret) Malinda Dunn, BG (Ret) John Cooke, Mr. Harvey Bryant, COL (Ret) Stephen Henley, COL (Ret) 
Dawn Scholz, COL (Ret) Larry Morris, Ms. Rhonnie Jaus, and Mr. Russell Strand. 
3 The full final report can be found at: 
http://responsesystemspanel.whs.mil/Public/docs/Reports/0 I CSS/CSS Report Final .pdf. 
~ Report of the Comparative Systems Subcommittee to the Response Systems to Adult Sexual Assault Crimes Panel, 
Finding 37-2. 
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The subcommittee, along with the ABA 5 and state and federal criminal defense 

practitioners6 testifying before the subcommittee, identified the objectively reasonable standard 

for effective assistance of counsel with respect to investigations. Ultimately, the subcommittee 

recommended, "the Secretary of Defense direct the Services to provide independent, deployable 

defense investigators in order to increase the efficiency and effectiveness of the defense mission 

and the fair administration of justice." The subcommittee further noted: 

The alternative - mi litary defense counsel conducting bis or her 
own case investigations - is equally unsatisfactory. This places an 
additional burden on counsel that is untrained in investigative 
techniques and lacking investigative assets. Fu11her, it may place 
defense counsel in ethically compromising circumstances if he or 
she becomes the only witness to exculpatory or inconsistent 
statements. 7 

In August 20 19, the Secretary of the Navy appointed an Executive Review Panel of 

civilian legal, academic, and business professionals from the public and private sectors to 

conduct a Comprehensive Review of both the Navy Judge Advocate General's Corps and Marine 

Corps Judge Advocate communities. On 9 December 2019, the panel released its 

Comprehensive Review of the Department of the Navy Legal Communities, in which it noted 

that "[ n]either defense counsel nor the legal services specialists assigned to support the DSO 

receive specialized training in investigative techniques." Id. at 202. This review goes on to note 

that: 

; ABA Criminal Justice Standards for the Defense Function. 
6 E.g. Lisa Wayne of the National Association of Criminal Defense Lawyers told the RSP, "you all [don't] assign 
investigators to the defense. And that doesn't make sense. You can't be effective. You cannot provide effective 
assistance of counsel to your client without an investigator." Transcript of RSP Comparative Systems 
Subcommittee Meeting at 229 (7 January 2014); see also Transcript ofRSP Public Meeting al 377-82 (12 December 
2013) (testimony of Mr. James Whitehead, Supervising Attorney, Trial Division, Public Defender Service for the 
District of Columbia). 
http.//responsesystemspanel.whs.mil/Public/docs;meetings/Sub Committee/20140 I 07 CSS/20140 I 07 CSS Transc 
ript Final.pdf. 
7 Report of the Comparative Systems Subcommittee to the Response Systems to Adult Sexual Assault Crimes Panel 
at 158. · 
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In April 2019, the DoD indicated it would "direct the Services to 
develop an appropriate defense [services] investigator capability 
on a trial basis for a three-year tem1." Additionally, there is a 
provision in the Senate version of the FY 20 NOAA that requires 
the Service Secretaries to establish a three-year pilot program on 
defense investigators in the military justice system. The Navy 
cu1Tently employs civilian "litigation support specialists'' as 
defense investigators. For the Navy, the total cost of eight 
litigation support specialists is $ I.3M per year, which reflects 
salary, benefits, permanent change of station travel, housing, and 
cost of living adjustments. 

Id. at 203. The panel ultimately recommended the resourcing of "a pilot program for 

[DSO] investigators" in the Marine Corps, as well as training to convening authorities 

that emphasized "the convening authority's responsibilities to ensure equal access to 

evidence and witnesses per Article 46." Id. at 208 and 232. 

4. Application. 

As evident in the breadth of the summary of relevant facts above and the 

enclosures cited to therein, there is an enormous body of evidence in this case and a 

complex array of issues the defense will need to explore in order to adequately 

investigate. The defense intends to identify and locate  biological father for an 

interview. The defense intends to interview  the biological father o and 

 who is presumably in post-trial confinement- this interview will likely require 

coordination with the facility where he is being held, as well as the vi1tual/telephonic 

presence of his trial and/or appellate defense counsel depending on where his case is in 

post-trial review. The defense intends to get copies of the record of trial from  

case, including the written statements and/or testimony offered by  and  during 

the course of that trial. The defense intends to interview friends, family members, and 

co-workers of on island and back in the mainland in order to uncover eve1ything that 

I 1 
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could impact her credibility and ability to perceive events as a witness. The defense 

intends to do the same for  The defense intends to evaluate the Cfls and SAFEs that 

were conducted in this case, as well as the DNA evidence that has been gathered, all with 

the assistance of experts. The defense also anticipates tracking down and interviewing 

Cpl True's adopted and biological family members for purposes of sentencing. 

There is a widening military-civilian divide. 8 As officers in the Marine Corps, 

and attorneys, detailed defense counsel must identify themselves by rank and name in 

reaching out to witnesses. In doing so, detailed military defense attorneys are at an 

inherent disadvantage because such identification creates confusion, suspicion, or a 

chilling effect because the only person that witness may associate with the military is the 

accused who is facing allegations of criminal misconduct. There is a reason why NClS 

and CID agents, as well as the Regional Trial Investigator (RTI) wear civilian attire both 

on and off duty- because they get more information that way. This is why CID agents 

and the RTI identify themselves as agents instead of their military rank, even though they 

are active duty enlisted Marines. Because these optics shape perceptions and make them 

more effective. Most of the interviews the defense intends to conduct are with 

civilians- having a civilian defense investigator will enable the detailed defense counsel 

to bridge the military-civilian divide. 

Detailed defense counsel is also unable to gather and present the evidence that the 

requested investigator would be able to develop due to a lack of training and experience 

in investigative techniques, as well as a lack of resources. More impo1tantly, to function 

8 DoD Official Cites Widening Militmy -Civilian Gap, published 16 May 19, 
https://www .defense.gov/Exp lordNews/ Article/ Article/ 1850344/dod-ofticial-cites-w idening-mi I itary-ci vi I ian-gap/ 
("This disconnect is characterized by misperceptions, a lack of knowledge and an inability to identify those who 
serve"). 

12 

I 
Appellate Exhibit ~ ..... I __ 

Page 12 of70 



in the role of an investigator would violate Rule 3.7 of JAGfNST 5803.1 D, whjch 

prohibits a covered attorney from acting as an advocate at a t1ial in which the covered 

attorney is likely to be a necessary witness.9 The RTl is an investigative asset available 

to the Trial Services Office (TSO)- no equivalent exists in the Defense Services Office 

(DSO). This asset imbalance creates an inequity in the ability of the parties to identify 

evidence and develop their cases. 1f both sides have an equal opporturuty to obtain 

evidence under A1ticle 46 of the UCMJ, shouldn't both sides have an equal opportunity 

to discover that evidence through investigation? See generally United States v. Stellato, 

74 M.J. 473 (the discovery rules in the R.C.M.s ensure compliance with the equal-access­

to-evidence mandate in A1ticle 46; in doing so, the rules aid the preparation of the 

defense and enhance the orderly administration of military justice; and fmthe1more, the 

parties to a cou1t-martial should evaluate pretrial discovery and disclosure issues in light 

of trus liberal mandate). 

Along with a dishonorable discharge, reduction to the lowest pay grade, and total 

forfeitures, Cpl T1ue faces the possibility of IO life sentences in confinement without the 

eligibility of parole. If he was in the U.S . Navy, his detailed defense counsel would have 

access to an independent civilian defense investigator. Because he is a Marine, Cpl True 

will not have access to the same resources and investigative assistance of a similarly 

situated accused wearing a different unifotm within the Department of the Navy. 

9 RULE 3.7 ATTORNEY AS WITNESS 
a. A covered attorney shall not act as advocate at a trial in which the covered attorney is likely to be a necessary 
witness unless: 

( I) the testimony re lates to an uncontested issue; 
(2) the testimony relates to the nature and quality of legal services rendered in the case; or 
(3) disqualification of the covered attorney would work substantial hardship on the client. 

b. A covered attorney may act as advocate in a trial in which another attorney in the covered attorney's office is 
likely to be called as a witness, unless precluded from doing so by Rule 1.7 or Rule 1.9. 
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5. Evidence. In addition to the charge sheets, the defense submits the following enclosures as 

evidence in support of this motion: 

Enclosure ( l) - CIS Interviews of o f 29 Sep 19 and 21 Nov 19 

Enclosure (2) - NCIS Interview of Cpl  of 30 Sep 19 

Enclosure (3) - NCIS Interview of  of 30 Sep 19 

Enclosure (4) - Lease Agreement of l Mar 19 

Enclosure (5) - Excerpts from  SAFEs of 30 Sep 19 [SEALED] 

Enclosure (6) - NCIS IAs: CASS/Execution of Cpl True SAFE and Interrogation of 30 
Sep 19 

Enclosure (7) - Excerpts from CFis of 30 Sept 19 

Enclosure (8) - Photograph from NCIS Crime Scene Examination of 30 Sept 19 

Enclosure (9) - Photograph from NCIS Crime Scene Examination of 30 Sept 19 

Enclosure ( l 0) - Executive Summary from 4 Nov 19 NCIS ROI 

Enclosure ( 11) - Confinement Order of 15 Oct 19 

Enclosure ( 12) -  CFI of 21 Nov 19 

Enclosure (13) - USACIL DNA Report of27 Nov 19 

Enclosure (14) - NCIS lA: Collection of DNA of 14 Jan 20 

Enclosure (15) - USACIL DNA Repo11 of28 Jan 20 

Enclosure ( 16) - Defense Request for D A Expert Consultant of 31 Jan 20 

Enclosure ( 17) - Response from Convening Authority of 20 Feb 20 

6. Burden of Proof. Pursuant to R.C.M. 905(c), the burden of proof is on the defense as the 

moving party to establish the factual issues necessary to decide this motion by a preponderance 

of the evidence. 
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7. Requested Relief. The defense requests the Cou11 compel the government to provide the 

defense with an expert investigative consultant. 

8. Oral Argument. Oral argument is requested on this motion. 

Dated this 16th day of April 2020 

S. B. Hiller  
Captain, U.S. Marine Corps 
Detailed Defense Counsel 

****************************************************************************** 
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I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 16th day of April 2020 

Captain, U.S. Marine 01ps 
Detailed Defense Counsel 
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UNITED ST A TES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. Marine Corps 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR 

APPROPRIATE RELIEF: COMPEL 
EXPERT CONSULTANT 

(DEFENSE lNVESTIGA TOR) 

23 Apri l 2020 

1. Nature of the Motion: This is the Government's response to the defense motion to compel 

an expert investigative consultant. 

2. Statement of Facts: 

For purposes of this m_otion, the Government adopts defense' s statement of facts, and 

adds the folio.wing fact: 

a. All of the alleged sexual assaults took place on Marine Corps Base Hawaii. Reference 

(a)-(b). 

3. Discussion: 

a. Law 

Pursuant to R.C.M. 703(d), regarding the employment of expert consultants, "[a] request 

denied by the convening authority may be renewed before the military judge who shall determine 

whether the testimony of an expert is relevant and necessary, and, if so, whether the Government 

has provided or will provide an adequate substitute." 
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To be entitled to expert assistance at Government expense, the accused must demonstrate 

"necessity." 1 In order to determine necessity, courts apply a two pronged test: "(T]he accused 

has the burden of establishing that a reasonable probability exists that (I) an expert would be of 

assistance to the defense and (2) that denial of expert assistance wou ld result in a fundamentally 

unfair trial. "2 

The first prong of that test is demonstrated by satisfying a three-part test. "First, why the 

expert assistance is needed. Second, what wou ld the expert assistance accomplish for the 

Accused? Third, why is the defense counsel unable to gather and present evidence that the expert 

assistance would be able to develop."3 The defense "must demonstrate something more than a 

mere possibility of assistance. "4 

With regard to the second prong, a trial is considered fundamentally unfair where the 

government's actions are "so outrageous that due process principles would absolutely bar the 

government from invoking judicia l processes to obtain a conviction."5 

b. Necessity Analysis 

i. Why Expert Assistance is Needed 

The court in US v. Bresnahan stated that "necessity requires more than the mere 

possibility of assistance from a requested expert."6 Defense articulated in its motion that there is 

an "enormous body of evidence in this case and a complex array of issues the defense will need 

1 See, United States v. Warner, 62 M.J. 114, 118 (C.A.A.F. 2005); United States v. Gunkle, 55 
M.J. 26, 31 (C.A.A.F. 200 I) . 
2 United States v. Freeman, 65 M.J. 451 ,458 (C.A.A.F. 2006). 
3 United States v. Gonzalez, 39 M.J. at 459 (C.M.A. 1994) ( quoting United States v. Allen, 31 
M.J. 572, 623 (N.M.C.M.R. 1990)). 
4 United States v. Robinson, 39 M.J. 88, 89 (CMA 1994); United States v. Short, 50 M.J. 370 
( 1999). 
5 United States v. Russell, 411 U.S. 423, 431-32 (1973). 
6 U.S. v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 
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to explore in order to adequately investigate." 7 Defense goes on to explain that it intends to 

locate and/or interview a number of individuals including: (I) the child victims' biological 

fathers, (2) individuals on Oahu and the mainland in order to secure impeachment material for 

and and (3) the accused ' s adopted and biological families. 

Defense failed to articulate why expert investigatory assistance is needed. Defense's 

arguments is simply that there is an extensive amount of evidence in this case and that there are 

supposedly numerous individuals that need to be identified for interviews. Defense does not 

indicate what steps have already been taken to identify these individuals, nor explain why an 

expert is needed to review the evidence of this case. Therefore, defense has not demonstrated 

beyond a mere possibility that an expert may be of assistance. 

Defense states that it intends to utilize other experts to evaluate the CFI's, SAFE' s, and 

DNA evidence, which cut against its argument that this investigatory expert will assist in sifti ng 

through the "enormous body of evidence." Those three categories of evidence make up the 

majority of the evidence in this case. If defense intents to secure experts to assist with those 

complex issues, then there is no need for a general investigatory expert to assist with the other, 

relatively simple, evidence. 

Lastly, the alleged misconduct occurred on Marine Corps Base Hawaii less than a quarter 

of a mile from Defense's office spaces and Defense has already gained access to the crime scene. 

ii. What Expert Assistance Will Accomplish 

Defense' s motion does not articulate what an expert will accomplish. Defense argues that a 

civilian investigator may secure more information out of civilian witnesses because the 

investigator would be in civilian clothes and not identify themselves as a military member. This 

7 Defense motion at I I. 
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is a specious argument. It appears that many of defense's anticipated interviewees are not local, 

so any potential interview would be conducted over the phone. Therefore, any advantage gained 

by wearing civilian attire is moot. Second, the investigator would still identify him or herself as 

an investigator of some sort, regard less of whether the interview was conducted over the phone 

or in person. This identification has the same ability to lead to "confusion, suspicion, or a 

chilling effect" that defense identifies in its motion. Additionally, defense has not articulated that 

it has attempted to contact any potential witnesses who have refused to be interviewed. Without 

such information, any argument for an expert investigator is speculative. Therefore, defense has 

failed to articulate what in expert investigator will accomplish beyond defense counsel's own 

abilities. 

iii. Inability of Defense Counsel to Gather Evidence Without Expert Assistance 

Defense argues that it does not have investigative training, experience, and that it is 

prohibited by Rule 3.7 of JAG INST 5803.1 D, "which prohibits a covered attorney from acting as 

an advocate at trial in which the covered attorney is likely to be a necessary witness." This 

argument fails because there is a simple solution. Defense can utilize third-party witnesses, such 

as a proofer, in any interview thereby protecting the attorney from becoming a witness. This is a 

standard practice that was implemented for this very reason. 

Defense also argues that it is unable to gather the evidence due to a lack of resources. 

However, as explained above, defense anticipates utilizing additional experts to analyze the 

complex facets of this case. This expert is only being requested to conduct speculative witness 

interviews and potentia lly gather and analyze documentary evidence. This type of work lies 

squarely within the abilities of detailed defense counsel. 
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The courts in both U.S. v. Bresnahan and U.S. v. Freeman have provided additional 

guidance on this prong of the analysis. 62 M.J. at 140; 65 M.J. 451 , 459. ln both of those cases, 

the appellants argued that they had satisfied the requirement for expert assistance by stating, in 

so many words, they do not possess the requisite expertise that the requested expert does. Id. In 

Freeman, however, the court accepted that the expert "possessed knowledge and expertise" in 

the requisite area beyond that of the defense and that the defense could benefit from his 

assistance. Id. Nevertheless, that court upheld the denial of an expert assistant because, as here, 

the defense never established why they themselves were unable to gather and present any 

evidence that the expert wou ld have been able to develop. 

Last, Defense conflates punitive exposure w ith complexity in an attempt to leverage 

experts and assistance. The gravamen of these offenses is vio lent rape with DNA evidence. This 

is not a complicated fact pattern. Since the crime scene has already been accessed and many 

experts granted, the remaining investigatory steps consist of phone calls to locate/develop 

impeachment evidence. 

c. Conclusion 

Accordingly, the Defense has not satisfied any part of the three-part test outlined in U.S. 

v. Freeman. The Defense has failed to establish that an investigatory expert is necessary in this 

case. The Defense has failed to outline any tasks that go beyond their own capabilities and 

expertise. And, finally, the Defense has failed to show why they are unable to gather the 

evidence that the requested expert would be able to collect. 

4. Burden of Proof. 
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The Defense, as the moving party, bears the burden of persuasion. R.C.M. 905(c)(2). The 

burden of proof on any factual issue the resolution of which is necessary to decide this motion is 

by a preponderance of the evidence. Id. at (c)(l). 

5. Evidence/Enclosures. 

Reference (a): Enclosure 7 to defense motion, interview of . 
Reference (b): Enclosure 12 to defense motion, interview with . 

6. Relief Requested: 

The Government requests that the Military Judge deny the Defense's Motion to Compel an 

Expert Consultant. 

7. Argument: 

The Government respectfully requests oral argument. 

Isl 
G. W. Adcock 
First Lieutenant, U.S. Marine Corps 
Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

HAW All JUDICIAL CIRCUIT 

GENERAL COURT MARTIAL 

) 

UNITED ST ATES 
) 
) 
) 
) 
) 

DEFENSE MOTION TO COMPEL 
DISCOVERY UNDER RCM 70 I 

vs. ) 
) 

MICHAEL A. TRUE ) 
CORPORAL ) 
....;;.u_.s;_._M_;_A_R_IN_ E_C::...cO::...:Rc..;;;;P;,_:S;__ _____ ). 

Issues Presented 

16 APRIL 2020 

Upon request, the defense is entitled to discovery of tangible items that are "relevant to 

defense preparation." RCM 70 I (a)(2)(A). Here, the defense has requested "sex toys" used 

by the complaining witness and Cpl True in discovery. Is the discovery requested by 

defense relevant to the defense preparation and, as such, must be provided to the defense? 

Summary of Relevant Facts 

a. Corporal (Cpl) True has been charged with: 13 specifications of Article 120b 

(rape/sexual abuse/sexual assault of a child), 3 specifications of Article 115 

(communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 13 1 b (obstructing justice), I specification of Article 120 (abusive sexual 

contact), I specification of Article 128b (domestic violence), and I specification of 

Article 128 (assault consummated by battery upon a spouse). See Charge Sheets. 

b. The defense submitted a discovery request on 18 March 2020 (Enclosure I). The 

Government denied that request on 24 March 2020, stating that the "request is vague 

and does not demonstrate logical relevance to the charged offenses." (Enclosure 2). 
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c. , Cpl True's spouse and complaining witness, made it known to both of her 

roommates, Cpl  and his wife,  that she engaged in 

 (Enclosures 3 and 4). 

d. Cpl  observed a rope in Cpl True and  bedroom. (Enclosure 4). 

1. Discussion Of The Law 

a. The Rules for Court-Martial and Uniform Code of Military Justice require liberal 

disclosure 

Article 46, UCMJ, and the Rules for Comt-Martial (RCMs) implementing the statute set 

fo1th the requirements for the production of evidence for courts-martial. "The prosecution and 

defense and the court-martial shall have equal opportunity to obtain witnesses and evidence, 

including the benefit of compulsory process." RCM 703(a) (emphasis added); see also Article 

46, UCMJ. Rule for Courts-Martial 70l(e) states, " [e]ach party shall have adequate opportunity 

to prepare its case and equal opportunity to interview witnesses and inspect evidence. "No patty 

may unreasonably impede the access of another party to a witness or evidence." RCM 70 I ( e ). 

Courts have routinely recognized that the scope of discovery in military courts is 

substantially broader than what is common in civilian practice. See, e.g., United States v. 

Williams, 50 M.J. 436,439 (C.A.A.F. 1999) (citations omitted). In addition to the discovery 

rules, the military court of appeals outlined the importance of discovery, and stated that the 

m ilitary criminal justice system contains much broader rights of discovery than are available 

under the Constitution or in most civilian jurisdictions. See United States v. Eshalomi, 23 M.J. 

12, 24 (C.M.A. J 986). 
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The standard for discovery in RCM 70 I (a)(2)(A) used to be "material to the preparation 

of the defense." However, this changed in the 2019 MCM to require the government to discover 

any item "relevant to defense preparation." The analysis of rule 70 I specifically notes that "(t)he 

provisions broaden the scope of discovery, requiring disclosure of items that are 'relevant' rather 

than 'material' to defense preparation of a case." 

Rule for Courts-Martial 703(£)(1) states "[t]hat each party is entitled to the production of 

evidence which is relevant and necessary." The discussion section of RCM 703(£)( I) defines 

"necessary" evidence as evidence that contributes to the party's presentation of the case in a 

positive way on a matter in issue. Military Rule ofEv:idence 40 I defines relevant evidence as 

evidence that tends to make the existence of any fact that is of consequence to the detennination 

of the action more probable or less probable than it would be without the evidence. 

2. Discussion of Requested Discovery 

Cpl True and . have a history of consensual sexual activity involving tying, binding, 

restraining, slapping, and hitting each other. Apparently, they used ropes for the bondage of 

their body parts and ball gags to cover their mouths. Cpl True is accused of touching  

groin, breast, and buttocks with his hand, with an intent to "abuse, humiliate, harass, and 

degrade"  and to "arouse the sexual desire of any person" without  consent. Cpl True 

is also accused of strangling with his hand. 

The "sex toys" used by Cpl True and  are relevant to the defense preparation. 

Inspection of these items is necessary for the defense to argue that the physical contact between 

Cpl True and . was consensual and non-offensive. Furthermore, these items are necessary for 

the Defense to establish a mistake of fact defense as to consent for these charges. 
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Relief Requested. 

Pursuant to RCM 905(b)(4), RCM 701(a)(2)(A), and RCM 703(f)(4), the defense 

respectfully requests that the Court order discovery of the documents requested in this motion. 

3. Burden of Proof and Standard of Proof. 

Under RCM 905(c)(2), the defense bears the burden of persuasion. Under RCM 905(c)(I), 

the burden of proof is a preponderance of the evidence. As the moving party, the defense has 

the burden of showing by a preponderance of the evidence that the requested documents are 

relevant to the preparation of the defense. RCM 701(a)(2)(A). 

4. Evidence. 

(I) Defense Discovery Request, dtd 18 Mar 20 

(2) Government Discovery Response, <ltd 24 Mar 20 

(3) NCIS interview of Cpl  of 30 Sep 19 

(4) NCIS Interview of Cpl  of30 Sep 19 
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Testimony of , Civilian 

Testimony of Cpl , USMC 

5. Argument: Oral argument is requested. 

Dated this 16th day of April 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 

**************************************************************** 
I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 16th day of April, 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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GENERAL COURT-MARTIAL 
U NITED S TATES MARINE CORPS 

UNITED ST ATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. Marine Corps 

I. Nature of the Response. 

H AW All J UDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION TO COMPEL 
DISCOVERY UNDER RCM 701 

23 April 2020 

This is the Government's response to the defense motion to compel discovery under 

RCM 701. 

2. Summary of the Facts. 

For purposes of this motion, the Government adopts the facts in Defense's motion with 

the following additions: 

a. Corporal True has been charged with Article 120 (Abusive sexual contact), 128b 

(Domestic violence), and Article 128 (Assault consummated by battery upon a spouse), against 

 See charge sheets. 

b. Relevant to those charges,  stated that the accused touched her breasts, buttocks, 

and vaginal area without her consent on or about August or September 2019 in the kitchen area 

of their shared home. Reference A. 

c. When . resisted the touching, the accused then strangled  Reference A. 

3. Discussion. 

For the purposes of this motion, the Government does not oppose Defense's recitation of 

the applicable law. 

APPELLATE EXHrBIT ~ 
Page I of 4 



m. On 27 November 2019, the U.S. Army Criminal Investigation Laboratory (USACIL) 

produced a DNA repo1t. Enclosure 8. 

n. In the repo1t, no semen was identified on the fo llowing: vaginal swabs ( , external 

genitalia swabs (  and ), perianal swabs ( ). No spermatozoa were observed on the 

following: oral swabs ), penile swabs (Cpl True), scrotal swabs (Cpl True), pubic mound 

swabs (Cpl True), and anal perinea! swabs (Cpl True). D A extraction procedures were 

performed on the following: buccal swabs  and ), vaginal swabs ), external 

genitalia swabs  and ), oral swabs ( , perianal swabs ( ), blood stain card (Cpl 

True), penile swabs (Cpl True), scrotal swabs (Cpl True), pubic mound swabs (Cpl Trne), and 

anal perinea! swabs (Cpl True). Of these, a DNA mixture was detected on the vaginal and 

external genitalia swabs of  (assuming  the remaining DNA profile was consistent with 

Cpl True). Additionally, Cpl True could not be excluded from the pa1tial Y-STR DNA profile 

detected from the genital and perianal swabs of  Finally, a DNA mixture was detected on 

the scrotal swabs from Cpl True but could not be further interpreted until the appropriate 

standard for comparison and/or elimination were submitted to USACIL. Enclosure 8. 

o. On 14 January 2020, 2 buccal swabs were obtained from  in Missow·i and 

forwarded to USACIL. Enclosure 9. 

p. On 28 January 2020, USACIL produced a second DNA repo1t indicating that DNA 

extraction procedures were performed on buccal swabs. However, the DNA mixture 

detected on the scrotal swabs of Cpl True could not be interpreted due to "mixture complexity 

and biological relatedness." Enclosw-e 10. 

q. On 11 February 2020, the defense received the previously requested USACIL 

discovery packet from the government. Enclosw-e 11 . 
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Defense requested to inspect "sex toys" in order to "argue that the physical contact 

between Cpl T rue and  was consensual and non-offensive." Defense Motion at 3. Further, 

defense argues the toys are "necessary . . . to establish a mistake of fact defense as to consent for 

these charges." Id . Corporal  stated that  and the accused were into  

 Defense 

Enclosure (3).  simply stated that   Defense 

Enclosure (4). 

The evidence requested is not relevant or material to p repare a defense against the 

relevant charges. The encounter in the kitchen is fundamentally different from the encounters 

described by the witnesses.  and the accused were not in their bedroom, engaged in sexual 

intercourse, participating in bondage or impact p lay, or utilizing sex toys. Assuming, in 

arguendo, that  had consented on prior occasions to being bonded or utilizing sex toys, those 

toys are not relevant to her consent to the charged misconduct. 

4. Evidence and Burden of Proof 

a. In support of this motion, the Government offers the following evidence: 

Reference A: See Enclosure I to Def Motion for Appropriate Relief: 

P readmission of Mil. R. Evid. 4 12(b) Evidence. 

b. Defense is the moving party, bears the burden of persuasion. R.C .M . 905(c)(2). The 

burden of proof on any factual issue the resolution of which is necessary to decide this motion is 

by a preponderance of the evidence. Id. at (c)(l) . 

5. Relief Requested. 

The Government requests this court deny Defense's motion. 
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6. Oral Argument. 

The Government requests oral argument. 

ISi 
G. F. CURLEY 
Major, U.S. Marine Corps 
Complex Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 

HAW AIi JUDICIAL CIRCUIT 

GENERAL COURT MARTIAL 

UNITED ST ATES 

vs. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION TO COMPEL 
DISCOVERY UNDER RCM 701 

13 JULY 2020 

- --------------
Issues Presented 

Upori request, the defense is entitled to discovery of documents· that are " relevant to 

defense preparation." RCM 70l(a)(2)(A). Here, the defense has requested, among other 

items, the work schedule and record of hours worked by  during the period of the alleged 

assaults.: Is the discovery requested by defense relevant to the defe_nse preparation and, as 

such, must be provided to the defense? 

Summary of Relevant Facts 

The d.efense submitted a discovery request on 17 April 2020 (E.nclosure 1 ). In that 

request, the defense requested the employment documentation for  at the Semper Fit gym 

onboard Marine Corps Base Hawaii. On 23 April 2020, the govemme°:t denied the request as 

"they are not relevant nor is the government in possession of  employment records." 

(Enclosure 2). 

On 29 September 2019, Cpl True allegedly committed sexual a.ssaults on  and , 

the minor bi?logical children of  When these assaults occurred,  was at work at Semper 

Fit. (Enclosure 3). At some point in the evening, she returned to the home, whereupon the 

allegations were first made by  and  

-1- y~ \ 
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' 
Subsequent to the Defense's request and the government's denial of this request, the 

Defense attempted to acquire the requested information from Marine Corps Community Services 

Hawaii which employs the employees of Semper Fit. The Defense was informed that  

worked from June 2019 until September 2019 and that the timesheet report for  would 

require  consent. (Enclosure 4). 

1. Discussion Of The Law 

a. The Rules for Court-Martial and Uniform Code of Military Justice require liberal 

disclosure 

Article 46, UCMJ, and the Rules for Court-Martial (RCMs) implementing the statute set 

forth the requirements for the production of evidence for courts-martial. "The prosecution and 

defense and the court-~artial shall have equal opportunity to obtain witnesses an4 evidence, 

including the benefit of compulsory process." RCM 703(a) (emphasis added); see also Article 

46, UCMJ. Rule for Courts-Martial 70l(e) states, "[e]ach party shall have adequate opportunity 

to prepare its case and e~ual opportunity to interview witnesses and inspect evidef?.ce. "No party 

may unreasonably impede the access of another party to a witness or evidence." RCM 701(e). 

Courts have rou~inely recognized that the scope of discovery in military courts is 

substantially broader than what is common in civilian practice. See, e.g., United States v. 

Williams, 50 M.J. 436, 439 (C.A.A.F. 1999) ( citations omitted). In addition to the discovery 

rules, the military court of appeals outlined the importance of discovery, and stated that the 

military criminal justice:system contains much broader rights of discovery than ar~ available 

under the Constitution or in most civilian jurisdictions. See United States v. Eshalomi, 23 M.J. 

12, 24 (C.M.A. 1986). · 

The standard for discovery in RCM 701(a)(2)(A) used to be "material to the preparation 

of the defense." However, this changed in the 2019 MCM to require the government to discover 

-2-
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any item "relevant to defense prep~ration." The analysis of rule 701 specifically notes that "(t]he 

provisions broaden the scope of discovery, requiring disclosure of items that are ' relevant' rather 

than 'material' to defense preparation of a case." 

Rule for Court-Martial 701 does not solely apply to evidence within the immediate 

custody of the prosecution, but also requires due diligence to locate and identify relevant 

evidence in the possession, control, or custody of other Government authorities. Williams, 50 

M.J. at 441; United States v. Stellato, 74 M.J. 472, 484-85 (C.A.A.F. 20 l 5) (stating that the 

government does not have to physically possess something for it to be within their possession, 

custody, or control). This prosecutorial requirement of due diligence therefore extends to: (1) 

files of law enforcement authorities that have participated in the investigation of the subject 

' ' 
matter of the charged offenses; (2) investigative files in a related case maintained by an entity 

closely aligned with the prosecution; and (3) other files, as designated in a defense discovery 

request, that involve a specified type of information within a specified entity. Williams, 50 M.J. 

at 441. Furthermore, the trial counsel has a duty to seek out and examine the evidence in the . 

possession of military investigative authorities that is favorable to the defense. See United States 

v. Briggs, 48 M.J. 143 (C.A.A.F. 1998). 
:• 

As recognized in Giglio v. United States, 405 U.S. 150 (1972), defendants in criminal 

cases are entitled to be informed ofevidence affecting a government witness' credibility. Id. at 

154; accord Brady v. Maryland, 373 U.S. 83, 87 (1963) (noting that this right endures regardless 

of whether the prosecution denied production of the evidence in good faith). Many courts have 

interpreted this rule to mean that prosecutors must maintain and disclose records which tend to 
' . 

show evidence affecting law enforcement witnesses' credibility. See, e.g., United States v. 

Henthorn, 931 F. 2d 29 (9th Cir. 1991). As recognized in Kyles v. Whitley, 514 U.S. 419, 

-3- )(\:/\I'\\ \ 
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(1995), the government' s disclosure obligation:s extend not only to witnesses in a trial, but also to 

participants in a law enforcement investigation who do not actually testify. Id. at 428-29, 

445-49 (referencing statements and actions by an informant who was not called to testify). In 

reversing the decision of the lower courts, the court in Kyles noted that open discovery of 

exculpatory or impeachment evidence 

will serve to justify trust in [ a justice system whose goal] is not that it shall win a 
case, but that justice shall be done ... [Liberal disclosure] will tend to preserve the 
criminal trial, as distinct from the prosecutor's private deliberations, as the chosen 
forum for ascertaining the truth about criminal accusations. 

Id. at 439-40. . 

Rule for Courts-Martial 703(f)(l) states " [t]hat each party is entitled to the production of 

evidence which is relevant and necessary." The discussion section of RCM 703(f)(l) defines 

"necessary" evidence as evidence that contributes to the party's presentation of the case in a 

positive way on a matter in issue. Military Rule of Evidence 401 defines relevant evidence as 

evidence that tends to make the existence of any fact that is of consequence to the determination 

of the action more probable or less probable than it would be without the evidence. 

b. Semper Fit Employment Documents 

The mother of the minor victims,  worked at the Semper Fit facility on Marine Corps 

Base Hawaii. Every alleged sexual assault in the home occurred when  was not in the home. 

On the night of the alleged assault that lead to the allegations, was working at Semper Fit 

and stated she came home to attend to the kids. When  was working and not working is 

relevant to Defense preparation, as it will show. when the minor complaining witnesses were left 

alone with Cpl True. It will further help develop the timeline of when the alleged assaults were 

supposed to have occurred. 

2. Relief Requested. 
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Pursuant to RCM905(b)(4), RCM 70l(a)(2)(A), and RCM 703(f)(4), the defense 

respectfully requests that the Court order discovery of the documents requested in this motion. 

3. Burden of Proof and Standard of Proof. 

Under RCM 905(c)(2), the defense bears the burden of persuasion. Under RCM 905(c)(l), 

the burden of proof is a preponderance of the evidence. As the moving party, the defense has 

the burden of showing by a preponderance of the evidence that the requested documents are 

relevant to the preparation of the defense. RCM 70l(a)(2)(A). 

4. Evidence. 

(1) Second Request for Discovery of 17 Apr 20 

(2) Government's Response to Defense's Discovery Request of 23 Apr 20 

(3) NCIS ROI of 10 Oct 19 

( 4) Email from MCCS of 10 July 2020 

5. Argument: Oral argument is requested. 

Dated this 13th day of July, 2020 

Captain, U.S. Marine Corps 
Detailed Defense Counsel 

**************************************************************** 
19 I certify that I caused a copy of this document to be served on the court and opposing counsel. 
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Dated this 13th day of July, 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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UN !TED ST A TES 

MICHAEL A. TRUE 
CORPORAL 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW AIi JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 
DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

COMPEL ADDITIONAL FUNDING 
FOR EXPERT DNA CONSULTANT 

(MS. ) 
U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 16 April 2020 

1. Nature of the Motion. Pursuant to Rules for Coutts-Martial (R.C.M.) 70l (e) and 906(b)(7), 

Article 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth Amendment to the 

U.S. Constitution, the defense moves the cou1t to order the government for additional funding for 

pretrial consultatio n with DNA expert Ms. . 

2. Summarv of Relevant Facts. 

a. Corporal (Cpl) True bas been charged with: 13 spec ifications of Article 120b 

(rape/sexual abuse/sexual assault of a child), 3 specifications of Article 115 ( communicating 

threats), 3 specifications of Article 127 ( extortion), 4 specifications of Article 13 1 b ( obstructing 

justice), 1 specification of Article 120 (abusive sexual contact), I specification of Article 128b 

( domestic vio lence), and 1 specification of Atticle 128 ( assau It consummated by battery upon a 

spouse). See Charge Sheet. 

b. Notably, 4 of the specifications of Attic le 120b are charged during a 9-month period 

of time (between on or about 15 January 2019 and on or about 29 September 2019), and two 

specifications of Attic le 120b are charged during roughly a ] -month period of tin1e (between on 

or about l August 2019 and on or about 7 September 20 l 9). The remaining 7 specifications of 

Article 120b are charged on or about 8 and 29 September 2019. See Charge Sheet. 
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c. On 31 December 2018, Cpl True married  Enclosure l. 

d. At the time of the marriage,  had three children:  (female, ),  

(female, ), and  (male, ).  and  shared the same biological 

father. Enclosure l. 

e. In March 2019, Cpl True,  and the three children moved into on-base housing 

onboard Marine Corps Base Hawaii. Enclosure 2. 

£ In May 2019, Cpl  moved into what was  room of the True 

residence, forcing  into a shared room. Enclosure 3. 

g. In July 201.9, Cpl  got married while on leave and his wife, , 

moved into Cpl room in the True residence. Enclosure 4. 

h. At some point after 2120 on 29 September 2019, made disclosmes in front of 

alleging sexual assault by Cpl True. if Cpl True had done the same 

to her and she nonverbally affirmed. Enclosure 1. 

i. Later that night, took all three of her children to the emergency room at

 and then to  for Women and 

Children. Enclosures 1 and 5. 

j . Between 0345 and 0830 on 30 September 2019, each of the children underwent a 

sexual assault forensic examination (SAFE) at . was present for 

all of these SAFEs. Enclosures 1 and 5. 

k. On 30 September 2019, pursuant to a verbal Command Authorization for Search and 

Seizure (CASS), a SAFE was conducted of Cpl True at  Enclosure 6. 

I. On 15 October 2019, the Commanding Officer o

ordered Cpl True into pre-trial confinement. Enclosure 7. 

2 
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m. On 27 November 2019, the U.S. Army Criminal Investigation Laboratory (USACIL) 

produced a DNA repo1t. Enclosure 8. 

n. In the repo1t, no semen was identified on the fo llowing: vaginal swabs ), external 

genitalia swabs  and , perianal swabs ( . No spermatozoa were observed on the 

following: oral swabs ( , penile swabs (Cpl True), scrotal swabs (Cpl True), pubic mound 

swabs (Cpl True), and anal perinea! swabs (Cpl True). D A extraction procedures were 

performed on the following: buccal swabs ( and , vaginal swabs .), external 

genitalia swabs (  and , oral swabs , perianal swabs ), blood stain card (Cpl 

True), penile swabs (Cpl True), scrotal swabs (Cpl True), pubic mound swabs (Cpl Trne), and 

anal perinea! swabs (Cpl True). Of these, a DNA mixture was detected on the vaginal and 

external genitalia swabs of (assuming the remaining DNA profile was consistent with 

Cpl True). Additionally, Cpl True could not be excluded from the pa1tial Y-STR DNA profile 

detected from the genital and perianal swabs of Finally, a DNA mixture was detected on 

the scrotal swabs from Cpl True but could not be further interpreted until the appropriate 

standard for comparison and/or elimination were submitted to USACIL. Enclosure 8. 

o. On 14 January 2020, 2 buccal swabs were obtained from . in Missow·i and 

forwarded to USACIL. Enclosure 9. 

p. On 28 January 2020, USACIL produced a second DNA repo1t indicating that DNA 

extraction procedures were performed on buccal swabs. However, the DNA mixture 

detected on the scrotal swabs of Cpl True could not be interpreted due to "mixture complexity 

and biological relatedness." Enclosw-e 10. 

q. On 11 February 2020, the defense received the previously requested USACIL 

discovery packet from the government. Enclosw-e 11 . 

3 
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r. On 25 February 2020, the defense submitted a request to the convening authority, via 

the trial counsel, for funding 20 hours of pre-trial consultation with a DNA expe11, Ms. 

Enclosure J 2. 

s. On 4 March 2020, the defense received discovery from the government, to include 

BS20 (interview notes with the government' s DNA expert), and BS22 (DNA branch data files, 

etc. from USACIL). Enclosure 13. 

t. On 5 March 2020, the convening authority approved the defense ' s request in pa11, 

authorizing only 10 hours of consultation with Ms.  Enclosure 14. 

u. On 10 April 2020, Ms. provided the defense with a declaration for the Com1's 

consideration in this matter. Enclosure 15. 

3. Discussion. 

Pursuant to R.C.M. 703(d), when an expert is denied by the convening authority, the 

request may be renewed before the military judge who shall determine whether the expert' s 

testin1ony is relevant and necessary. The defense is entitled to expert assistance if such expert 

assistance is relevant and necessary for an adequate defense. 1 

Relevant evidence is defined in Military Rules of Evidence (Mil. R. Evid.) 401 as 

"evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence." 

There are three aspects to showing necessity: (I) why the expert assistance is needed, (2) 

what the expert assistance will accomplish for the defense, and (3) why defense counsel is unable 

1 See R.C.M. 703(d), United States v. Gan-ies, 22 M.J. 288, 290 (C.M.A. 1986). 
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to gather and present the evidence that the expe1t consultant would be able to develop. 2 The 

defense must show that there is a reasonable probability that the expert would be of assistance to 

the defense and that denial of the expert would result in a fundamentally unfair trial. 3 

(1) Why the expert is necessary. 

Given the natw·e and severity of the allegations, the defense will be unable to mount a 

defense without properly understanding the DNA evidence in this case and the viable theories of 

attack or explanation that result therefrom. Assistance from Ms. is necessary because of 

the complexities of this field and the facts underlying the allegations. There are 3 complaining 

witnesses .) in the 26 specifications pending against Cpl True, all of whom 

are maternally related, and 2 of whom are minors ( ). During the time frames 

.. 
charged in the specifications, Cpl True lived with all 3 complaining witnesses in the same 

residence and engaged in consensual sexual activity with one of the complaining witnesses 

. There are 2 DNA reports from USACIL and the findings linking Cpl True to the two 

minor complaining witnesses are based on DNA mixtw-es and Y-STR analysis. 

Ms. necessity has already been recognized in the convening authority's grant, in 

part, of her service to the defense as an expert DNA consultant. Ms.  has over 20 years of 

experience in forensic serology and DNA analysis and has been accepted as an expert witness 

over 120 times. See Enclosw-e 15. Based on her initial consultation with defense counsel and 

review of the materials, she estimated that she needed 20 hours to provide adequate consultation. 

By only granting half of the time requested, the convening authority will prevent the defense 

from effectively using Ms. as an expert consultant. The defense needs to be fully prepared 

2 See United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994). 

3 See United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 
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on all issues surTOunding the D A evidence in this case prior to trial in order for Cpl True to 

mount an effective defense. 

(2) What the expert will accomplish for the defense. 

Ms. will review all relevant D A evidence, identify theories from that evidence, 

conduct her own additional research on these theories, educate the defense on the evidence and 

viable theories, and assist the defense counsel in developing these theories up to trial.  

will also be able to help the defense counsel to develop cross-examination questions based 

around these theories pre-trial, which will be probative fo r developing these theories during trial. 

(3) Why defense counsel cannot do this on their own. 

Defense counsel are not D A experts and do not have the ability to analyze the facts as a 

DNA expert would . Similarly, defense counsel do not have the time to develop the same 

expertise that Ms. has in time for trial. Defense counsel do not know what evidence to 

develop to allow an expert to give an opinion, less give an expert opinion with regard to them. 

Similarly, defense counsel would be unable to testify as an expert witness if that becomes 

re levant. 

4. Evidence. ln add ition to the charge sheets, the defense submits the fo llowing enclosures as 

evidence in support of this motion: 

Enclosure ( l) - NCIS Interview o  of29 Sept 19 

Enclosure (2) - Lease Agreement of I Mar 19 

Enclosure (3) - NCIS Interv iew of Cpl  of30 Sep 19 

Enclosure (4) - ClS Interview of  of30 Sep 19 

Enclosure (5) - Intake Sheet from . SAFEs of 30 Sep l 9[SEALED] 

Enclosure (6) - CIS LA: CASS and Execution of Cpl True SAFE of30 Sep 19 

6 
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Enclosure (7) - Confinement Order of 15 Oct 19 

Enclosure (8) - USACIL DNA Repo1t of27 Nov 19 

Enclosure (9) - NCIS IA: Collection o DNA of 14 Jan 20 

Enclosure ( I 0) - USACIL DNA Repott of 28 Jan 20 

Enclosure ( 11 ) - USACIL Discovery Packet of 11 Feb 20 

Enclosure ( I 2) - Defense Request for DNA Expert Consu It ant of 25 Feb 20 

Enclosure ( 13) - Discovery Email from TSO and Notes from Government DNA Expe1t 

Enclosure (14) - Response from Convening Authority of 5 Mar 20 

Enclosure (15) - Declaration of Ms.  of 10 Apr 20 

5. Burden of Proof. Pursuant to R.C.M. 905(c)(l)-(2), the burden of proof is on the defense as 

the moving patty to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

6. Requested Relief. The defense requests the coutt compel the government to produce Ms. 

as an independent and confidential expert consultant for an additional 10 hours of pre-trial 

consultation. 

7. Oral Argument. Oral argument is requested on this motion. 

Dated this 16th day of April 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I ce1tify that I caused a copy of this document to be served on the cou11 and opposing counsel. 

Dated this 16th day of April 2020 

Captain, U.S. Marine orps 
Detailed Defense Counsel 
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UNITED ST ATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. Marine Corps 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
Defense MOTION to Compel 

additional funding for a DNA Expert 
Consultant 

23 APR 2020 

1. Nature of the Response. 

This is the Government's response to the defense motion to compel additional funding 

for Ms.  

2. Summary of the Facts. 

For purposes of this motion, the Government adopts the facts in Defense' s motion with 

the following additions: 

a. Defense has not begun utilizing the funding authorized by the convening authority for 

the requested expert consultant. See Defense Motion Enclosure 15. 

3. Discussion. 

For the purposes of this motion, the Government does not oppose Defense's recitation of 

the applicable law. The Government agrees Defense has met the three part test to show DNA 

expert assistance is relevant and necessary. 1 The Convening Authority acted in accordance with 

this concession when it granted ten hours of expert consultation with  

This motion is not ripe at this time. While Defense did not receive the 20 requested hours, 

their request was not denied. Therefore, while understanding that the expert assistance was 

1 United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986). 
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necessary the Convening Authority provided funding for expert assistance. Defense has not 

worked with the expert and exhausted the funds available. Based on the email from Ms.  

she has not conducted any review or consultation with Defense. 

Defense makes the argument that the Accused is being denied the ability to mount an 

effective defense because its whole request was not granted. The Convening Authority did not 

issue an ultimatum in the authorization for Ms.  stating that Defense would only receive this 

ten hours with Ms. and no more. On the contrary, the authorization signed by the 

Convening Authority explicitly stated that if additional Expert Assistance was needed that 

Defense would be able to make the request at that time. Defense did make a showing in its 

request that Expert Assistance was relevant and necessary. Defense bas not shown in this motion 

bow the additional l O hours of expert assistance is relevant or necessary. Defense has failed to 

do any work or show how Ms. is incapable of doing any work unless she is authorized the 

full amount of time she estimated she would need. Ms. fee schedule did not list a 

minimum required number of hours for retention. 

There is no danger of a fundamentally unfair trial at this stage. Defense requested expert 

assistance in the form of Ms. as a DNA consultant on 25 February 2020. The Convening 

Authority granted that request on 5 March 2020. Defense then received a memo on lO April 

2020 from Ms.  stating that she has not done anything with no explanation as to why she 

could not conduct any research or consultation with the 10 approved hours. Defense then moved 

this court to compel the Convening Authority to provide the additional time originally requested. 

Defense has the ability to utilize the consultant and return to the Convening Authority to request 

additional funding if it is necessary. At this stage, Defense has not begun utilizing the funding 

authorized by the Convening Authority, and therefore this motion is not ripe. 

APPELLATE EXHIBIT 1'V 
Page 2 of 6 



4. Evidence and Burden of Proof 

a. In support of this motion, the Government offers: 

1. Email "DNA Expert ICO US v. True from the government to the Defense dtd 19 

March 20 

11. TC endorsement 

111. Testimony from Ms. 

b. Defense is the moving party, bears the burden of persuasion. R.C.M. 905(c)(2). The 

burden of proof on any factual issue the resolution of which is necessary to decide this motion is 

by a preponderance of the evidence. Id. at ( c )(1). 

5. Relief Requested. 

The Government requests this court deny Defense' s motion for additional funding.6. 

Oral Argument. 

The Government requests oral argument. 

ISi 
G. F. CURLEY 
Major, U.S. Marine Corps 
Complex Trial Counsel 
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OEPARTME:NT OF THE NA VY 
i\AVY AND ~IARINE CORPS TRIAL JUDICIARY 

HAW All JUDICIAL CIRCl'IT 
GENERAL COlJRT MARTIAL 

UNITED STATES 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPPLEMENT ARY MOTION FOR 
APPRORIATE RELIEF (IMPROPER 

NOTICE PURSUANT TO M.R.E. 404 (B), 
413.414) 

MICHAEL A. TRUE 
Corporal 
U.S. MARINE CORPS _____________ ) 

I. Nature of the :\lotion. 

I May 2020 

This is the Defensc·s reply to the Go,,emments Response to Defense Motion tor 

Approp1iate Relief (Reasonable Notice Pursuant to 404(b), 413, 414). 

2. Summary of Relevant Facts 

The Defense filed a motion to compel the Government to provide proper notice pursuant 

to M.R.E. 404(b), 413, and 414. In their initial notice, the Government provided the following 

notice. in part: ··The government intends to admit 404b/4 I 3/4 !4 evidence that the Accused 

showed  a sexual memelimage ofa female face and a "mountain of ejaculation." In 

response to the Defense's motion, the Government clarified through omission that they were 

seeking to use M.R.E. -ll4. 

3. Applicable Law and Discussion 

Based on the motion tiled by the Government, it appears that they intend to introduce 

evidence of uncharged misconduct where the victim in the uncharged misconduct is the same 

complaining witness in the present alleged misconduct. While the Defense has not seen this 

- I -
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image, even if the image is what the gt)\'emment purports it to be, the Government should have 

either charged the misconduct or it should be excluded from trial. 

In Uniled States 1·. ff ills 1, the trial court allowed, pursuant to M.R.E. 413, the Government to use 

charged sexual misconduct to prove propensity to commit the charged sexual misconduct. The 

CAAF found that this was in eITor. "While M.R.E. 413 was intended to permit the members to 

consider the testimony or other victims with respect to an accused's past sexual offenses ... there 

is no indication that M.R.E. 413 was intended to bolster the credibility of the named victim 

through inferences drawn from the same allegations of the same named victim."~ Although this 

case dealt with M.R.E. 413, as --rules 413 and 414 are essentially the same in substance, the 

analysis for proper admission or evidence under either should be the same. " 3 

While in U.S. 1· /lilts, thee, idence in question relates to charged misconduct, when the 

victim is the same, the logic still holds: the Government should not be allowed to bolster the 

victim's word simply by not charging the accused. If the named victim makes any allegations, 

then the Government needs to charge it or abstain from entering it into evidence at trial, as there 

is no indication that propensity instruction for other sex offenses applies 10 the same named 

victim in M.R.E. 413. 

4. Relief Requested 

The Defonse respectfully requests that the Military Judge deny the Government's request to 

admit the abovementioned evidence. 

5. Burden of Proof and Standard of Proof 

1 United States V. Hills, 75 M.J. 2016 C. \.A.F. 
2 Id. at 355. 
' l 11l{ed Swte, 1. Del1'1-dl. 55 1vl.J. 13 I, l 38 n.4 (C'. A.A.f-. 2001) 
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The Government has a duty to pro\,ide notice pursuant to M.R.E. 404 (b), M.R.E. 413, and 

2 M. R.E.414. 

3 6. Evidence 

4 No additional evidence. 
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7. Argument: Oral argument is requested. 

Dated this I st day of May, 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 

****************************************************************************** 
A true copy of this morion was served electronically on the Court, Trial Counsel, and Victims' 
Legal Counsel via electron ic mail this I st day of May 2020. 

 
ptain, U.S. Marine Corps 

Detailed Defense Counse l 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED ST ATES 

V. 

. MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

COMPEL ADDITIONAL FUNDING 
. FOR EXPERT DNA CONSULT ANT 

(DR.

13 JULY 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 70l(e) and 906(b)(7), 

Article 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth Amendment to the 

U.S. Constitution, the Defense moves the court to order the government for additional funding 

for pretrial consultation with forensic psychologist expert Dr. . 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) True has been charged with: 13.specifications of Article 120b 

(rape/sexual abuse/sexual assault of a child), 3 specifications of Article 115 ( communicating 

threats), 3 specifications of Article 127 (extortion), 4 specifications of Article 131b (obstructing 

·. justice), 1 specification of Article 120 (abusive sexual contact), 1 specification of Article 128b 

(domestic violence), and 1 specification of Article 128 (assault consummated by battery upon a 

spouse). See Charge Sheet. 

b. Notably, 4 of the specifications of Article 120b are charged during a 9-month period 

. of time (between on or about 15 January 2019 and on or about 29 September 2019), and two 

· specifications of Article 120b are charged during roughly a I -month period of time (between on 

or about l August 2019 and on or about 7 September 2019). The remaining 7 specifications of 

Article 120b are charged on or about 8 and 29 September 2019. See Charge Sheet. 
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c. On 31 December 2018, Cpl True married Enclosure .1. 

d . . At the time of the marriage, had three children:  (female, , 

(female, ), and  (male, . and shared the same biological 

father. Enclosure 1. 

f. In May 2019, Cpl  moved into what was  room of the True 

residence, forcing  into a shared room. Enclosure 2. 

g. In July 2019, Cpl  got married while on leave and his wife,  

moved into Cpl room in the True residence. Enclosure 3. 

h. At some point after 2120 on 29 September 2019, made disclosures in front of 

alleging sexual assault by Cpl True. asked  if Cpl True had done the same 

to her and she nonverbally affirmed. Enclosure 1. 

i. Later that night, took all three of her children to the emergency room at

and then to  for Women and 

Children, where the children underwent forensic interviews. Enclosures 1, 4, and 5. 

k. On 21 November 2019,  was again interviewed at  in 

Enclosure 6. 

r. On 19 March 2020, the Defense submitted a request to the convening authority, via the 

trial counsel, for funding 20 hours of pre-trial consultation with Dr. , a forensic 

psychologist. Enclosure 7. 

s. On 1 April 2020, the Government denied the request for Or.  but 

found Dr. o be an adequate substitute, and granted 20 hours consultancy with 

Dr. to the Defense. Enclosure 8. 

2 
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t. On 6 July 2020, the Defense requested an additional 60 hours consultancy with Dr. 

based on her estimation of the time required to adequately review the evidence in the 

case and consult with the Defense. Enclosure 9. 

u. On 10 July 2020, the Government, in their endorsement of the Defense's request, 

stated that Dr. requirement of an additional 60 hours was "facially unreasonable," even 

though Dr. was the Government's chosen substitute. The Government did not provide 

any evidence to show why Dr. estimation was without reasonable other than an 

accounting of the length of the video evidence. The Government stated the Defense's requested a 

total of 78 hours, when in fact it requested a total of 80. Enclosure l 0. 

v. On 12 September the Defense received an additional grant of 20 hours, a third of the 

requested time. Enclosure 11. 

3. Discussion. 

Pursuant to R.C.M. 703(d), when an expert is denied by the convening authority, the 

request may be renewed before the military judge who shall determine whether the expert's 

testimony is relevant and necessary. The Defense is entitled to expert assistance if such expert 

assistance is relevant and necessary for an adequate defense. 1 

Relevant evidence is defined in Military Rules of Evidence (Mil. R. Evid.) 401 as 

"evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence." 

There are three aspects to showing necessity: (1) why the expert assistarice is needed, (2) 

what the expert assistance will accomplish for the Defense, and (3) why defense counsel is 

1 See R.C.M. 703(d), United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986). 

3 
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unable to gather and present the evidence that the expert consultant would be able to develop.2 

The Defense must show that there is a reasonable probability that the expert would be of 

assistance to the Defense and that denial of the expert would result in a fundamentally unfair 

trial.3 

(1) Why the expert is necessary. 

The Government has conceded that Dr.  is necessary. Given the nature and 

severity of the allegations, the Defense will be unable to mount a defense without properly 

understanding the evidence in this case and the viable theories of attack or explanation that result 

therefrom. Assistance from Dr.  is necessary because of the complexities of this field 

and the facts underlying the l:lllegations. There are 3 complaining witnesses  

in the 26 specifications pending against Cpl True, all of whom are maternally related, and 2 of 

whom are minors ( . During the time frames charged in the specifications, Cpl 

True lived with all 3 complaining witnesses in the same residence and engaged in consensual 

sexual activity with one of the complaining witnesses ( . 

Dr.  has over 30 years of experience in forensic psychology and has been 

accepted as an expert witness by.both trial and defense counsel. The Government has conceded 

Dr. is an expert, as they selected her as an adequate substitute to the expert consuitant 

originally requested by the Defense, Dr.  Based on her initial consultation with 

Defense counsel and review of the materials, she estimated that she needed 60 additional hours, 

in excess of the original 20 granted, in order to provide adequate consultation. By only granting 

a third of the time requested, the convening authority will prevent the Defense from effectively 

using Dr. as an expert consultant. 

2 See United States v. Gonzalez, 39 M.J. 459,461 (C.M.A. 1994). 

3 See United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 

4 

Appellate Exhibit 't(~)(I 
Page 4 of 62 



(2) What the expert will accomplish for the Defense. 

Dr.  will review all relevant-evidence, identify theories from that evidence, 

conduct her own additional research on these theories, educate the Defense on the evidence and 

viable theories, and assist the Defense counsel in developing these theories up to trial. Dr. 

will also be able to help the Defense counsel to develop cross-examination questions 

based around these theories pre-trial, which will be probative for developing these theories 

during trial. 

(3) Why Defense counsel cannot do this on their own. 

The Government has conceded that the Defense counsel cannot do this analysis on their 

own. Defense counsel are not forensic psychology experts and do not have the ability to analyze 

the facts as a forensic psychologist would. Similarly, Defense counsel do not have the time to 

develop the same expertise that Dr. has in time for trial. Defense counsel do not know 

what evidence to develop to allow an expert to give an opinion, less give an expert opinion with 

regard to them. Similarly, Defense counsel would be unable to testify as an expert witness if that 

becomes relevant. 

4. Evidence. In addition to the charge sheets, the Defense submits the following enclosures as 

evidence in support of this motion: 

Enclosure (1)-NCIS Interview of of29 Sept 19 

Enclosure (2) - NCIS Interview of Cpl of 30 Sep 19 

Enclosure (3) - NCIS Interview o of 30 Sep 19 

Enclosure (4)-NCIS IA: Child Forensic Interview of of 30 Sep 19 

Enclosure (5) -NCIS IA: Child Forensic Interview of of 30 Sep 19 

Enclosure (6)- NCIS IA: Child Forensic Interview of of 21 Nov 19 

5 
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Enclosure (7) - Defense' s Request for Expert Consultant of 19 March 20 

Enclosure (8) - Government's Selection of Dr. of I April 20 

Enclosure (9)- Defense's Request for Additional Hours of 6 July 20 

Enclosure (10)-Trial Counsel's Endorsement of Defense's Request of 10 July 20 

Enclosure ( 11) - Additional Grant of 20 Hours of 12 July 20 

Enclosure (12)- Declaration of Dr.

5. Burden of Proof. Pursuant to R.C.M. 905( c )(1 )-(2), the burden of proof is on the Defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

6. Requested Relief. The Defense requests the court compel the government to produce Dr. 

as an independent and confidential expert consultant for an additional 60 hours of pre­

trial consultation. 

6 

Appellate Exhibit '{)O<.. I 
Page 6 of62 



7. Oral Argument. Oral argument is requested on this motion. 

Dated this 13th day of July 2020 

J.B. LARKIN 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 

****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 13th day of July 2020 

Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW AD JUDICIAL CIRCUIT 

UNITED ST ATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. Marine Corps 

1. Nature of the Response. 

GOVERNMENT RESPONSE TO 
Defense MOTION to Compel 
additional funding for Forensic 

Psychologist 
(Dr.  

17 JUL 2020 

This is the Government's response to the defense motion to compel additional funding 

for Dr.  

2. Su~unary of the Facts. 

For purposes of this motion, the Government agrees with defense' s recitation of the 

relevant facts; however, the Government adds the following facts: 

a. The accused's DNA was located inside the vagina of  (encl (l)); 

b. The accused's DNA was located on the external genetalia of
(encl (I)). 

3. Discussion. 

For the purposes of this motion, the Government does not oppose Defense's recitation of 

the applicable law. The Government agrees Defense has met the three part test to show child 

forensic psychologist expert assistance is relevant and necessary. 1 The Convening Authority 

acted in accordance with this concession when he granted 20 hours of expert consultation and an 

additional 20 hours on request for 60 hours. 

1 United States v. Gonzalez, 39 M.J. 459,461 (C.M.A. 1994). 
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The Government concedes that Dr.  is necessary. However, the Defense 's 

request for at least 78 hours of consultation is facially unreasonable. The primary report of 

investigation (ROI) in this case consists of 254 pages: Largely photos, forensic reports, and 

synopses of the videos. The transcripts are of the videos. The videos total ~3:55:38. 

a. The forensic interview of  is ~2:05: 18; 

b. The first forensic interview of  is ~0:25:57; 

c. The second forensic of  is ~1:05:00; and 

d. The interview of  (non-victim) is ~0:19:23. 

There is no danger of a fundamentally unfair trial at this stage. The defense has been provided 40 

hours of consultation with Dr.  This expert has been employed to assist defense develop 

case theories and trial strategies relating to the child sexual abuse charges. This time is more than 

adequate considering the relatively small amount of evidence that is relevant to this expert. 

Additionally, given the DNA evidence, the universe of case theories is rather limited. Both a 

 elaborately framed an adult in a manner consistent with forensic DNA 

and their recitation of events or a crime occurred. While a forensic psychologist is necessary, a 

lay person-utilizing their experience, judgment, and knowledge of the ways of the World--can 

properly conclude that 80-hours is excessive to determine a psychological theory consistent with 

the (extremely limited) legal means by which an adult's DNA could be found inside and on a  

and  

Defense has not demonstrated why the additional 60 hours is necessary. Defense received 

approval for 20 hours of consultation on 1 April 2020. Defense submitted an additional request 

for 60 hours of funding on 6 July 2020 based on Dr. declaration that she had already 

consumed 18 of the granted 20 hours and that she needed an additional 60 hours to adequately 
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advise the defense. The Convening Authority approved 20 hours of additional funding on 13 July 

2020. In its motion, defense requested 60 hours of funding despite the previously granted 40 

hours. It is unclear if defense is requesting a total of 100 hours ( 40 hours previously granted plus 

60 more), or the expert's assertion of 78 to 80 hours to complete the evidentiary review. 20 hours 

of analysis and application per hour of video (with transcripts) is facially unreasonable. Dr. 

assessment as to the number of hours necessary should not be unimpeachable or 

beyond a reasonability analysis by the court. 

4. Evidence and Burden of Proof 

a. In support of this motion, the Government offers the USACIL DNA report (encl (1)). The 
Government may offer: 

Testimony from an expert psychologist. 

b. Defense is the moving party and bears the burden of persuasion. R.C.M. 905(c)(2). The 

burden of proof on any factual issue the resolution of which is necessary to decide this motion is 

by a preponderance of the evidence. Id. at (c)(l). 

5. Relief Requested. 

The Government requests this court deny Defense's motion for additional funding. 

6. Oral Argument. 

The Government requests oral argument. 

ISi 
G.F.CURLEY 
Major, U.S. Marine Corps 
Complex Trial Counsel 

.) 
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UNITED ST ATES 

MICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
· HAW AIi JUDICIAL CIRCUIT 

GENERAL COURT-MARTIAL 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

JURY VIEW PURSUANT TO· R.C.M. 
913(c)(3) 

13 July 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 913(c)(3) and the 

Sixth Amendment to the U.S. Constitution, the defense moves the court to permit the viewing of 

the on-base residence where the alleged sexual and physical assaults occurred during the course 

of the defense' s case-in-chief at trial. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) True has been charged with: 13 specifications of Article 120b 

(rape/sexual abuse/sexual assault of a child), 3 specifications of Article 115 ( communicating 

threats), 3 specifications of Article 12 7 ( extortion), 4 specifications of Article 131 b ( obstructing 
:• :• 

justice), 1 specification of Art1cle 120 ( abusive sexual contact), 1 specification of Article 128b 

(domestic violence), and 1 spe.cification of Article 128 (assault consummated by battery.upon a 

spouse). See Charge Sheet. . 

b. The situs of the Article 120b allegations were two bedrooms located on the third level, 

and the laundry room/kitchen _on the second level of

See Enclosures 1-2. 

c. On 31 December 2018, Cpl True married Enclosure 1. 
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d. At the time of the marriage,  had three children: (female, ), 

(female, ), and (male, . shared the same biological 

father. Enclosure 1. 

e. In March 2019, Cpl True,  and the three children moved into on-base housing 

onboard Marine Corps Base Hawaii. Their residence was located at  

 and featured 3 bedrooms and 2.5 bathrooms. Enclosure 3. 

f. In May 2019, Cpl  moved into what was  room of the Trne 

residence, forcing into a shared room. Enclosure 4. 

g. In July 2019, Cpl got married while on leave and his wife, , 

moved into Cpl room in the True residence. Enclosure 5. 

h. At some point after 2120 on 29. September 2019, made disclosures in front of 

alleging sexual assault by Cpl True. if Cpl True had done the same 

to her and she nonverbally affirmed. Enclosures 1-2. 

i. At the time of the allegations there were 4 adults, 3 children, 1 dog, 2 rabbits, and 1 cat 

living in the single family residence. Enclosure 1-4. 

j. At 2153 on 30 September 2019 NCIS conducted a crime scene examination of the 

True on-base residence. NCIS described the residence as a " three story attached townhome with 

the lower level consisting of the garage; the second level consist[ing] of the main living area with 

the living room, half bathroom, kitchen, dining room and laundry room; the third floor 

consist[ing] of three bedrooms and two fu)l bathrooms." Enclosure 6. During the course ofthis 

examination, NCIS took 102 photographs'(45 of which were featured in templates contained 

within the report of investigation), and generated 3 diagrams using Scene PD (1 of the second 

level and 2 of the third level of the home). See id. 

2 
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k. On 12 February 2020, the Complex Trial Counsel, accompanied by Victim's Legal 

Counsel,  and the Regional Trial Investigator conduced a walkthrough during daylight hours 

of the residence, including the taking of 3 photographs and 1 video (7 minutes and 56 seconds in 

length). Enclosure 7. 

3. Discussion. 

A request for a view or inspection falls squarely under the military judge's inherent 

authority to manage and control the court-martial.1 The proponent of a view "must establish to 

the military judge's satisfaction that a view or inspection is relevant to the issue of guilt or 

innocence of the accused, as opposed to a collateral issue."2 R.C.M. 913{c)(3) provides that, 

"the military judge may, as a matter of discretion, permit the court-martial to view or inspect 

premises or a place or an article or object." Prior to t~e 2019 Manual for Courts-Martial, the 

nonbinding, but persuasive, discussion section provided that "a view or inspection should be 

permitted only in extraordinary circumstances."3 Military case law addressing R.C.M. 913(c)(3) 

directly are dated from 1986 through 2008.4 These cases came out prior to the Military Justice 

Act of 2016 and treat the "extraordinary circumstances" language from the discussion section as 

a prerequisite for the proponent. Pursuant to executive order by the P resident, the 2019 version 

eliminated this language from the discussion section pf R.C.M. 913(c)(3). Given the executive 

1 See, e.g., Mil. R. Evid. 104(a); United States v. Browers, 20 M.J. 356, 360 (C.M.A. 1985) (Cox, J., concurring); 
United States v. Ayala. 22 M.J. 777, 797 n.42 (A.C.M.R. 1986), 
2 See United States v. Huberty. 50 M.J. 704. 708 (A.F. Ct. Crim: App. 1999). 
3 This "exceptional circumstances" language from the discussion section for this rule was in effect from the 1984 
through the 2016 editions of the Manual for Courts-Martial. In the 1949 through the 1969 editions, the rule 
provided explicitly for views or inspections in "exceptional circumstances" in order to "enable the members to better 
understand and apply the evidence in the case." See Manual fot Courts-Martial (1949 ed.). 
4 See United States v. Pauly. No. ACM 36764, 2008 CCA LEXIS 292 (A.F. Ct. Crim. App. Aug. 11, 2008); United 
States v. Barnett, No. NMCCA 9901313, 2004 CCA LEXIS 285 (N-M Ct. Crim. App. Dec. 30, 2004); United States 
v. McCormick, ACM 33676. 2001 CCA LEXIS 99 (A.F. Ct. Crim. App. Mar. 14, 2001); United States v. Huberty. 
50 M.J. 704 (A.F. Ct. Crim. App. 1999); United States v. Wells, NMCM 96 01349, 1998 CCA LEXIS 107 (N-M Ct. 
Crim. App. Feb. 27, 1998); United States v. Coker, ACM 3W47, 1998 CCA LEXIS 340 (A.F. Ct. Crim. App. Aug. 
27, 1998); United States v. Adams, NMCM 96 00485, 1997 CCA LEXIS 338 (N-M Ct. Crim. App. Feb. 14, 1997); 
United States v. Cooper, ACM 32388, 1997 CCA LEXIS 595 (A.F. Ct. Crim. App. Dec. 31 , 1997); United States v. 
Ayala, 22 M.J. 777, 779 (A.C.M.R. 1986). 
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and judicial history associated with this rule, the Defense focuses on the relevance and logistics 

of the requested view. 

The members' ability to see the on-base residence and appreciate the physical dimensions 

of the second and third levels is relevant to the issue of guilt or innocence of the accused, and is 

not a collateral issue. The defense theory that these sexual assaults never happened relies heavily 

on the-fact fmder contextualizing the evidence they receive from the two minor Complaining 

Witnesses. By having a jury walk through the residence and view the spaces wherein these 

sexual assaults are alleged to have occurred, the fact finder will be able to see the implaus ibility 

of these kinetic and violent acts occurring as described by the two minor Complaining 

Witnesses. Attempting to have witnesses describe the physical dimensions of these spaces 

during _the course of testimony, even with the assistance of visua~ aids like photographs and 

diagrams, does not adequately allow the defense to present its theory. The fact finders, after 

walking through these spaces will gain the contextual awareness necessary to assess the 

plausi~ility of the testimony presented by the two minor Complajning Witnesses. 
. . 

The fact finder will not be familiar with the premises of the alleged sexual assaults. The 

members fo·r this panel may come from off-island, may live on-island but off-base, may live on­

island.and on-base but in different on-base housing. As such, it ~s unlikely that the members 

they will have any first-hand knowledge about the specific layout of this residence or the spaces 

within: It is important for the fact finder to be familiar with the layout and dimensions of the 

rooms ;within the residence to be able to contextualize and assess; the testimony of the two minor 

Compl:aining Witnesses. Further, photographs and diagrams wili not adequately enable the fact 

finder -to understand the physical dimensions of the space. 
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The logistics required for this view are also in favor of the Defense. The court-martial is 

currently docketed to take place in the courtroom at the Regional Legal Services Office on Joint 

Base Pearl Harbor Hickham. The residence is roughly 20 miles away from that courtroom. 

Should a change in the docket between now and trial re-locate the court-martial to the annex 

courtroom onboard Marine Coips Base Hawaii, the residence will be 1.2 miles away. In both of 

these circumstances, a single bus from motor-t would be of sufficient size to transport the 

necessary court personnel from the courtroom to the residence. Transportation by a single bus 

vice individual POVs would help in ensuring the safety of members as well as preventing 

inappropriate communication with the members. Should construction be completed on the 

courtroom at the Marine Cotps Base Hawaii legal building as of the time of trial, the residence 

will be less than 0.2 miles away and walking could.be considered. In all three scenarios, the 

closeness of the viewing area to the courtroom also lends itself to ensuring there is no undue 

consumption of time in the viewing process. 

The viewing of the residence would not impact the orderliness of the trial. During the 

defense's case-in-chief, the defense would ask the military judge to allow the members to be 

escorted by the bailiff out of the courtroom, to a bus or on foot, to the viewing site. Upon 

arriving at the site, the members would be escorted_ to the second and third level of the residence, 

where they would, either in waves or all together (depending on the final number of members 

selected for the court-martial), go through each rooin on these two floors, making silent 

observations and returning immediately back to the courtroom via escort by the bailiff. The 

estimated time needed to complete this viewing, from members leaving to returning to their 

seats, is approximately 20-705 minutes depending on the location of the court-martial. 

5 20 minutes should the court-martial take place in the courtroom at building 215 onboard Marine Corps Base 
Hawaii (5 minutes walking each way in addition to an estimated max of 10 minutes walking through the rooms on 
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The military judge is in the best position to determine whether a view or inspection will 

help the fact finder make a fair and just determination of guilt or innocence. Applying all of the 

above factors, this court should permit the view to allow the accused present his defense. 

4. Evidence. In addition to the charge sheets, the defense submits the following enclosures as 

evidence in support of this motion: 

Enclosure ('1) - NCIS Interview o of 29 Sept 19 

Enclosure (2) - Child Forensic Interviews of  of 30 Sep 19 and 2 1 Nov 19 

Enclosure (3) - Lease Agreement of 1 Mar 19 

Enclosure ( 4) - NCIS Interview of Cpl of 30 Sep 19 

Enclosure ( 5) - NCIS Interview of of 30 Sep 19 

Enclosure (6) - Excerpts from NCIS Crime Scene Examination of 30 Sep 19 

Enclosure (7) - Prosecution/VLC Walkthrough of Residence of 12 Feb 20 

5. Burden of Proof. Pursuant to R.C.M. 905( c )(1 )-(2), the burden of proof is on the defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

6. Requested Relief. The defense requests the military judge permit the court-martial to view 

the location of the alleged sexual assaults during the defepse's case-in-chief, pursuant to 

R.C.M. 913(c)(3). 

the second and third levels of the residence); 20 minutes should the court-martial take place in the courtroom at the 
annex courtroom onboard Marine Corps Base Hawaii (5 minute bus ride each way in addition to an estimated max 
of 10 minutes walking through the rooms on the second and third levels of the residence); 70 minutes should the 
court-martial take place in the courtroom at Joint Base Pearl Harbor Hickham (25 minute bus ride each way in 
addition to an estimated max of IO minutes walking through the rooms on the second and third levels of the 
residence). 
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7. Oral Argument. Oral argument is requested on this motion: 

Dated this 13th day of July 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 13th day of July 2020 

S.B.Hill ~ 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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UNITED ST ATES 

V. 

MICHAEL A. TRUE 

CORPORAL 

U.S. Marine Corps 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
Defense MOTION for a Site View 

17 JUL 2020 

1. Nature of the Response. 

This is the Government' s response to the Defense motion for appropriate relief: Jury 

view pursuant to R.C.M. 913(c)(3) 

2. Summary of the Facts. 

For purposes of this motion, the Government concurs with the Defense facts. The Government 

adds the following: 

a. The hqusehold goods at the requested site view location are packed up and not in the same 

condition they were at the time of the incident. 

3. Discussion. 
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The purpose of a visit is to serve as an aid to understanding the evidence or the case. 1 

Site visits are rare both by design and in practice. 2 An informal survey of the trial judiciary at 

[Joint Base Lewis McChord] found participation in a single site visit in a combined forty-one 

years of service as judge advocates. 3 At issue is whether the court can be educated about a scene 

via photographs and diagrams, or is there some unique aspect about the scene that requires the 

presence of the court-martial.4 There are no unique aspects of this on-base residence. 

a. Circuit Precedent/Standard: 

Enclosure ( 1) is a ruling issued by this circuit on a Government request for a site visit in 

another case. Of note the Military Judge found: "Extraordinary circumstances exist only when 

the military judge determines that other available alternative evidence is inadequate to 

sufficiently describe the premises or obj ect. Alternative evidence includes testimony, diagrams, 

photographs, or videos." In this case, testimony, diagrams, photographs, and video exist or will 

exist that sufficiently describe the premises for the fact-finder. Defense articulates no unique 

characteristics of this on-base residence that cannot adequately be captured by the alternate 

forms of evidence. 5 

1 David A.. Schlueter, Military Crimjnal Justice: Practice and Procedure, § 15-12(E) at p. 107-108 (Matthew Bender 
& Co. 2015). 
2 Lieutenant Colona! Kwasi L. Hawk, "A View from the Bench: Real and Demonstrative Evidence," The Army 
Lawyer, Trial Judiciary note, April 2012. 
3 Id. 
4 See United States v. Wells, No. 9601349, 1998 WL 85571 , at *7 (N-M. Ct. Crim. App. Feb. 27, 1998) (defense 
made no showing that anything "unique to the case" would be accomplished with a crime scene viewing; parties 
were able to educate the panel by other means). This case is not available on the NMCCA website or Lexis, 
reference to a footnote from a hombook is available at: 

 
s See: United States v. Pauly, 2008 WL 3538676 (A.F. Ct. Crim. App. 2008 unpublished) this case is directly on 
point- a site view of a residence. The military judge did not abuse hjs discretion in denying the request because 
other forms of evidence were sufficient; United States v. Barnett, 2004 WL 3015292, unpublished op. (N-M Ct. 
Crim. App. 2004) members were not permitted to view the inside of a tank despite Defense's assertion as to the 
implausibility of a sexual assault occurring inside a tank given its dimensions. Additionally, the court noted that 
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b. M.R.E. 403 

MRE 403's unfair prejudice weighs against permitting a s ite view. The location contains 

boxed up household goods and has been cleaned. The photos and videos more accurately capture 

the state of the residence at the time of the crime. The acoustics of a cleaned and vacant base 

house are markedly different than those of the occupied dwelling with "4 adults, 3 children, I 

dog, 2 rabbits, and I cat," in the state of cleanliness that this residence was maintained at the 

time of the crime." ' Unfair prejudice' within [Fed. R. Evid. 403] means an undue tendency to 

suggest decision on an improper basis, commonly, though not necessarily, an emotional one."6 

"M.R.E. 403 addresses prej udice to the integrity of the trial process, not prejudice to a particular 

party or witness."7 A site view would improperly subordinate more accurate photos, videos, 

diagrams, and testimony of the site, prejudicing the process because the members will see a 

house in a substantially different condition than it was the night of many of the alleged crimes. 

Additionally, members will be left with acoustic evidence that is not an accurate representation 

of the acoustics of an occupied dwelling-thereby injecting prejudice into the process when 

alternate forms of evidence suffice. The validity a site view gives to a now-unoccupied house in 

substantially different condition will effectively confuse the members in contravention of the 

persuasive authority of U.S. v. Huberty.8 

c. Discussion Section. 

photographs, diagrams, and maps are the preferred methods for educating members; U.S. v. Huberty, 50 M.J. 704 
(A.F. Ct. Crim. App. 1999). 
6 Fed. R. Evid. 403 advisory committee's note. 
7 United States v. Gaddis, 70 M.J. 248, 254-255 (C.A.A.F. 2011). 
8 United States v. Huberty, 50 M.J. 704, 708-09 (A.F. Ct. Crim. App. 2001) (internal citations and marks in 
original). 

3 

APPELLATE EXHIBIT '/:t'/.._\J 
Page 3 of6 



As CAAF noted in United States v. Quiroz, the discussion sections in the MCM are 

"non- binding."9 Thus, neither a trial court nor an appellate court was ever required to adhere 

to the notion that a view or inspection under RCM 913(c)(3) should be permitted only in 

"extraordinary circumstances." And whatever the purpose behind removing this nonbinding 

language from the 2019 MCM was, it has zero impact on the cases which found the non­

binding discussion persuasive. 

d. Defense Arguments. 

The Defense argues that "Attempting to have witnesses describe the physical 

dimensions of these spaces during the course of testimony, even with the assistance of visual 

aids like photographs and diagrams, does not adequately allow the defense to present its 

theory." The Defense' s proffered theory is the implausibility of the v iolent and kinetic acts 

described by the children. Taken to its logical conclusion, there would be no case under this 

position in which a site view would not be permitted. That is not the state of the law, what is 

required is a showing by a preponderance of the evidence that extraordinary circumstances 

exist, rendering alternate forms of evidence inadequate. If the purpose of the site view is 

acoustics, the location is substantially different and a site view would confuse the members. If 

the purpose of the site view is to gain context of the size of the space, the alternate forms of 

evidence suffice and Defense has failed to meet its burden. 

The Defense has failed to establish by a preponderance of the evidence that 

extraordinary circumstances exist that warrant a site view-namely has not demonstrated that 

other available alternative evidence (testimony, diagrams, photographs, or videos) is 

insufficient to describe the premises. 

9 United States v. Quiroz, 55 M.J. 334, 337 (C.A.A.F. 2001) (internal citations and marks in original). 
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4. Evidence. 

In support of this motion, the Government offers: 

(1) Circuit Ruling on a site view motion by the Government in US v. McDonald; 

(2) Testimony (or alternatively) an affidavit from Agent describing the 

current condition of the premises. 

5. Relief Requested. That the Defense motion be denied. 

6. Argument. Government desires oral argument. 

I/SIi --- ------- -
Gregg F. Curley 
Major, U.S. Marine Corps 
Senior Trial Counsel 
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UNITED STATES NAVY-MARINE CORPS TRIAL JUDIC IARY 
HAWAII JUDICIAL CIRC UIT 
GENERAL CO URT-MARTIAL 

UNITED STATES 

V. 

MICHAEL TRUE 
CO RPORAL, USMC 

1. Nature of Motion. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

GOVERNME T MOTlON FOR 
A PRELIMINARY VENUE RULING 

IO SEPTEMBER 2020 

This is a government motion for a preliminary ruling on venue. Defense asserts 

that a motion is required for a designation of venue but it is unclear if Defense is opposed 

to moving the court generally or with Fort Leonard Wood specifically. 

2. Summarv of Facts. 

a. COVID restrictions and policies on the island of Oahu are flu id. There is no ability 

to generate certainty with regard to witnesses traveling to the island and the Government 

cannot justi ry p lacing civilians under a 14-day ROM prior to trial. As a result, 

Government counsel have explored a variety of options including continuances, alternate 

resolutions, and changes of venue to ensw-e cases continue to proceed in this COVID-

inhibited environment (Encl(!)). 

b. Fort Leonard Wood (FLW), Missouri, hosts the largest Marine Corps detachment 

outside of a Marine Corps base with ~ 1200 students and support personnel. On the 

installation are the Motor Transport Instruction School, Military Police Instruction 

School. Chemical Biological Radiological and uclear Defense School. and the Engineer 

Equipment Instruction School (Encl (2)). 

Page I or 9 

APPELLATE EXl-lll3 IT \IL 
Page I or 44 



c. The Marine Corps Detachment at FLW (POC LtCol ) has indicated an ability to 

support logistics and to make a pool of Marines available from which the Convening 

Authority (CA) may select members in accordance with the Article 25 criteria. 

cl. 18 Janua1y 21 is a Federal Holiday (Martin Luther King, Jr. Observance).The FLW 

ga1Tison has indicated that their courtroom is available the week of 18-22 January and 

that the Holiday will not impact our ability to access the courtroom. 

e. Liaison with the local confinement facility to FLW, Missouri  

. The facility is 12 miles 

from the front gate of FL W (Encl (3 )). 

f. The LSST OIC has requested use of the FL W courtroom 18-22 January 21 and that 

request bas been routed to the CA for endorsement (Encl (4)). Once endorsed, it will be 

routed to the FL W garrison commander for approval. Upon approval, the convening 

order in this case will be modified to reflect the location of the court-maitial in 

accordance with R.C.M. 504(d)(l)(B). The current convening order has not designated a 

location. 

g. Cuffently, the anticipated witnesses in this case are: 

(2) G: The Govemment anticipates no conflicts 

with this witness; 

(3) G: Child SAFE Examiner (Hawaii)-This witness has been uncooperative with 

the Government and the Defense. This witness will not cooperate without compensation 

and has indicated he has no availability or alternate availability; 
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(4) G: ClS Agent (Hawaii); 

(5) G: 2 Child Forensic Interviewers (Hawaii); 

(6) G:  

(7) D: 2 Fact Witnesses (Oklahoma); 

(8) D: Child Forensic Psychologist consultant (Hawaii); and 

(9) D: SAFE expert consultant (Kentucky). 

If and when the venue is ordered and in an abundance of caution, the Government 

anticipates requesting depositions for the child SAFE Examiner and the child forensic 

interviewers located on the island of Oahu in order to preserve all options in the COVID­

constrained operational environment and appropriately mitigate risks. 

h. None of the anticipated witnesses are located in Cati forn.ia.

The Victims and the child 

forensic interviewers would be auth0tized travel via POV mileage to the courtroom. No 

other CO US Marine cour1room can facilitate this trial without requiring a greater 

number of witnesses to fly (Encl (5)). 

i. The Chief Judge of the Western Judicial Circuit has indicated that the Western 

Judicial Circuit will support any courts-martial moved from the Pacific Region to the 

Western Region. 

j. Logistics comparison: 
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a. Rule 12 of the Navy and Marine Corps Trial Judic iary Uniform Rules of P ractice 

states, "Unless otherwise directed by the CA pursuant to R.C.M. 504(d)( I), the military 

judge will designate the situs of trial (Ref(2). 

b. Hawaii Circuit Rule (I ICR) 12 states : 

The situs of the ttial will be designated by the Circuit Military Judge when 
the weekly doc ket is published. If the convening authority desires to direct 
a specific s itus for a session of court, then the tria l counsel sha ll put that 
informatio n in the Docketing Memorandum. Absent specific notice made 
to the Circuit Military Judge via the Docketing Memorandum, it will be 
inferred that the situs will be determined by the C ircuit Military Judge. 

c. R.C.M. 504(d)(l)(B) states, '"A convening order may designate where the court-martial 

will meet." 
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d. _R.C.M. 504(1.!) states. ··The convening authority shall ensure that an appropriate 

location and facilities for courts-martial arc provided.'. 

e. The Government has some discretion in choosing the situs of the trial. 1 The situs 

may be changed to accommodate the convenience of the parties and witnesses.2 If the 

situs is shifted to accommodate only the prosecution, then the test is whether the 

accused·s rights have been prejudiced.3 Article 6(b) UCMJ provides and protects the 

right of a victim not to be excluded from any public proceeding. 

4. Analysis 

L JS A MOT IO REQUIRED FOR A CONVENING AUTHORITY TO 
DESIG ATE THE VENUE FOR A COURT MARTI AL? 

No venue for this court-martial has been designated. The Convening Order is 

silent (Ref (a)). When the convening order is s ilent, the uniform and circuit rules are clear 

that the military judge detennines the situs via the weekly docketing memo (Refs (2)-(3)f 

For a specified location, trial counsel is required to request in the weekly docketing 

memo the location dictated by the CA. Here, the Government, the CA, and FL W are 

coordinating use of the FLW cou1troom. Once coordination and correspondence are 

co1nplete, the Government anticipates the CA will modify the convening order to reflect 

where the coutt-martial will meet in accordance with R.C.M. 504(d)(l){B). 

Defense asserted in an 802 held on 10 September, that a motion is required to 

change the venue in the subject case. It is the Government's position that there is no 

venue change per the rules and thus a motion is not necessary. The interplay between the 

R.C.M.s, the CA, the Convening Order, and the Rules of Cowt do not require a motion to 

1 R.C.M. 906(b( 11} Analysis. The government's interest is operational. 
1 United States 1•. Bennett. 12 M.J. 463 (C.M.A. 1982). 
'R.C.M. 906(b)(1 I). 
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direct the situs. If the situs has been directed by the CA or the judge, the Government 

believes R.C.M. 906(b)( 11) is then applicable. In fairness, the original TMO does list a 

location on board the Island of Oahu, the current TMO lists MCBH or FLW, and the long 

range docket has included different venues (to include a FLW potentiality). 

Last, the location is not being ordered solely for the convenience of the 

Government. A CONUS venue is an operational necessity. 

II. OPE RATIO AL NECESSITY DUE TO COVID REQUIRES THE VENUE BE 
LOCATED O THE CO T l ENT AL UNITED STATES. 

This change of venue order is based on operational necessity. COVID on the 

island of Oahu and the fluid and onerous travel restrictions associated with it, effectively 

prevents trying this case on the island of Oahu. The accused is in pretrial confinement 

and the case has already been continued twice. As a result, an alternate venue (CONUS) 

is required. The available venues with I) an adequate court-martial facility, and 2) a 

critical mass of Marines from which to draw a members' pool are limited. Fo1t Leonard 

Wood is one such venue. Marine Corps Installations within the Western Judicial Circuit 

could also satisfy these two prerequisites. 

111. OPERATIONAL PRACTICALITIES, E FFICIE CIES, AND 
CONVJE ENCE SUPPORT FORT LEONARD WOOD AS THE SPECIFIC 
LOCATION. 

Currently, there are approximately 13 projected witnesses.  

one of the witnesses reside in California.  
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R.C.M. 504(e) requires that a convening authority shall ensure approp1iate 

facilities are provided. In this case, the CA is ensuring such a facility through 

coordination with the FLW Garrison Commanding Officer and SJA. Requiring a court­

ma1tiaJ be held outside of the circuit is not uncommon-for example, a reserve case from 

California being tried at MARFORRES in No1them Louisiana (different geographic 

circuits) or misconduct from Afghanistan being tried stateside. If the courtroom is made 

available, the facilities are adequate, and the rights of the accused are not prejudiced, the 

CA may require a court-ma1t ial to take place in a courtroom outside the circuit and on an 

Army installation. 

a. The limits on 504.(e) are defined in R.C.M. 906(b)(l l): ··The place of the trial may 

be changed when necessary to prevent prejudice to the rights of the accused or for the 

convenience of the Government if the rights of the accused are not prejudiced." As the 

Discussion of that paragraph notes, "·When it is necessary to change the place of trial. the 

choice of places to which the cou1t-martial will be transferred will be left to the CA, as 

long as the choice is not inconsistent with the ruling of the judge .. - a ruling which is 

necessary only when "there exists in the place where the court-martial is pending so great 

a prejudice against the accused that he accused cannot obtain a fair and impa11ial trial 

there." R.C.M. 906(b)( l l) adequately addresses the limits of such power to change a 

venue. For example, the commissary parking lot would prejudice the rights of the 

accused because the lack of technology would prevent the presentation of a case, the lack 

of climate control would distract the members, and the lack of security would pose a 

danger to all. There is no prejudice to the accused when the court martial is held in a 

military cou11room, with access lo all modem technology, and w ith a Marine Corps panel 
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properly selected and vetted in accordance with Article 25. Given the expeditionary 

nature of the military justice system (e.g., Military Justice needs to be capable of 

functioning on a ship, in a CON EX box, during periods of Martial Law in foreign 

countries, etc.),4 constraining courts-martial to specific circuits or service facilities cuts 

against the expeditionary purpose built into the UCMJ. The Government concedes these 

standards relative to expeditionary contingencies constitute the floor, rather than the 

ceiling, of what must be provided-but they also show that FL W more than satisfies the 

requirements of process due for the accused. 

5. Conclusion 

For the foregoing reasons, the Government respectfully requests this Court to 

preliminarily rule that FLW is a permissible venue should the CA order it. In the 

alternative, the Government requests the Western Judicial Circuit as the secondary 

option. 

6. Evidence and Burden of Proof. 

a. The fo llowing evidence is attached to this motion: 

References: 

(a) Convening Order; 

(b) Navy and Marine Corps Trial Judiciary Uni form Rules or Practice; 

(c) Hawaii Circuit Rules. 

Enclosures: 

(I) Witness considerations Hawaii: 

(2) FL W MarDet Information; 

(3) Email from Regional Trial Investigator (liaison with local confinement facility); 

J S..:..: MCM (2016) p1c:a111blc p..t1d 2. 
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(4) Venue request; 

 

(6) Lodging lVO F LW; and 

(7) Airport Comparison SAN/STL. 

b. Burden. Pursuant to R.C.M. 90S(c), the burden of proof is by a preponderance of 

the evidence. The burden is on the Defense to demonstrate that ordering the trial off 

island prejudices their client i f opposed lo movement generally; or, if opposed 

specifically to FLW, that FLW prejudices their client and Camp Pendleton does not.5 

5. Relief Requested. The Government respectfully moves this Court to make a 

preliminary ruling authorizing FLW or Camp Pendleton in order to facilitate pre-trial 

planning and preparation. 

6. Argument. T he Government requests oral argument in support of this motion. 

' R.C.M. 906(b)( l 1). 

I/SIi 

G. F. CURLEY 
Major, USMC 
Trial Counsel 
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UNITED STATES 

MICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE RESPONSE TO 
GOVERNMENT MOTION FOR 

APPROPRIATE RELIEF: 
CHANGE OF VENUE 

17 September 2020 

1, Nature of the Response. The Defense hereby responds to the motion filed by the 

Government on 10 September 2020 captioned as a request for a preliminary ruling on venue. 

The is$ue before the Court is a request for a change of venue. Th~ Defense opposes the 

Government's request to move the court-martial to  or California and requests that the 

court-martial remain docketed for trial on Oahu at either Marine Corps Base Hawaii or Joint 

Base Pearl Harbor Hickham. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) Michael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 ( communicating threats), 3 specifications of Article 127 ( extortion), 4 specifications 
.. .. 

of Article 131 b (obstructing justice), 1 specification of Article 120 (abusive sexual contact), I 

specification of Article 128b (domestic violence), and 1 specification of Article 128 (assault 

consummated by battery upon a spouse). 

·b. The situs of all allegations is the island of Oahu, Hawaii, and most of the alleged 

misconduct occurred on Marine Corps Base Hawaii (MCBH), where Cpl True is a member of 

 See Charge Sheets. 
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c. Cpl True entered pretrial confinement at the Naval Brig Pearl Harbor on 15 October 

2019. Encl 1. 

d. On 4 March 2020, charges were referred by General Court-Martial Convening Order 

1-19, dated 16 January 2019. Encl 2. 

e. On 4 March 2020, the Defense filed a motion for approp1iate relief ( docketing 

request), which was thereafter signed by the Military Judge in the Hawaii Judicial Circuit on 9 

March 2020. Encl 3. Trial dates were set for 13-17 July 2020. 

f. On 4 May 2020, the first Article 39a hearing was conducted at the courtroom at Joint 

Base Pearl Harbor Hickham (JBPHH). The Trial Management Order (TMO) was signed by the 

Military Judge on that date and set trial dates of 13-17 July 2020 at JBPHH. Encl 4. 

g. On 12 May 2020, the Military Judge ordered, sua sponte, the redocketing of this case 

to 21-25 September 2020. Encl 5. 

h. On 17 June 2020, a revised TMO was signed by the Military Judge pushing the trial 

dates to 21-25 September 2020 at JBPHH. Encl 6. 

i. On 24 July 2020, the second Article 39a session in this case was conducted in the 

courtroom on MCBH. 

j. On 28 August 2020, the Government filed a motion for appropriate relief requesting a 

continuance of the trial dates to 18-22 January 2021 based on the then-current state and military 

COVID travel restrictions. This motion was unopposed by the Defense and thereafter granted by 

the Military Judge.-: Encl 7. 

k. On 31 August 2020, an amended TMO was signed by the Military· Judge listing trial 

dates as 18-22 January 2021 at either MCBH or Fort Leonard Wood. Encl 8. 

l. Below is a breakdown of the currently anticipated witnesses in this case: 
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m. Below is a breakdown of the currently anticipated additional personnel associated 

with this case: 

l . Major Gregg Curley - Senior Trial Counsel (Hawaii) 
2. Major Aran Walsh - Complex Trial Counsel (Hawaii) 
3. Agent  - Regional Trial Investigator (Hawaii) 
4. TSO Clerk? (Hawaii) 
5. Unidentified Court Reporter (Hawaii) 
6. Captain Shannon Hillery - Defense Counsel (Hawaii) 
7. Captain James Larkin- Defense Counsel (Hawaii) 
8. Corporal Michael True - Accused (Hawaii) 
9. DSO Clerk? (Hawaii) 
l 0. Captain Thomas Shealy - Victims' Legal Counsel, (South Carolina) 
11. Captain Lauren Neal - Victims' Legal Counsel, (Arizona) 
12. Major Charles Olson - Victims' Legal Counsel,  (Japan) 
13. Military Judge (Unknown) 

n. In sum, the geographic breakdown of all foreseeable personnel from subparagraphs (j) 

and (k), supra, is as follows: 

1 In its motion, the Government noted that there were two child forensic interviewers from Hawaii - the Defense 
has yet to receive any form of witness list from the Government, so is unclear based on a review of the evidence as 
to the identity of the second interviewer. 
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o. On 16 September 2020, Governor David lge announced plans for a pre-travel testing 

program to begin on 15 October 2020. The program will allow travelers to Hawaii the option of 

providing evidence of a negative COVID-19 test within 72-hours of their flight arrival to Hawaii 

in order to avoid the 14-day quarantine in the state. Encl 9. 

p. This case first appeared on the long range docket in the docket released for the week 

of 30 March 2020 to 3 April 20202; it has.appeared on the long range docket a total of26 times 

as of the date of the filing of this response. Of those 26 times, the location for trial is listed as 

JBPHH 20 times and MCBH 6 times; Fort Leonard Wood (FLW) has never been listed on the 

long range docket for this case in a docket signed by the Military Judge.3 

q. As of 17 September 2020, both California and score worse than Hawaii 

across all metrics for measuring the impact of CO VID-19 ( total cases, cases in the last 7 days, 

cases per 100,000, total deaths, deaths per 100,000) than Hawaii according to data collected and 

analyzed by the Centers for Disease Control and Prevention (CDC). Encl 10. This assessment is 

further supported by comparing the cumulative trend rates for Hawaii, California, and Missouri 

on both raw totals of COVID-19 cases and rates of COVID-19 infection per 100,000. Encl 11. 

3. Law. 

Rules for Courts-Martial (R.C.M.) 504(d)(l)(B) provides that "a convening order may 

designate where the court-martial will meet." 

The preamble to the Uniform Rules of Practice before Navy and Marine Corps Courts­

Martial (Uniform Rules) states that the Uniform Rules are meant to "supplement the Rules for 

2 It is unclear to the Defense why this case did not appear on the long range dockets for 16-20 or 23-27 March given 
that the Defense's motion for appropriate relief(d9cketing request) was signed by the Military Judge on 9 March 

2020. 
3 JBPHH: 30 March to 3 April, 6-10 April, 13-17 April, 20-24 April, 27 April to 1 May, 4-8 May, 11-15 May, 18-
22 May, 25-29 May, 1-5 June, 8-12 June, 15-19 June, 22-26 June, 29 June to 3 July, 6- IO July, 13-17 July, 20-24 
July, 27-31 July, 3-7 August, 10-14 August. MCBH: 17-21 August, 24-28 August, 31 August to 4 September, 7-11 
September, 14-18 September, 21-25 September. 
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Courts-Martial (R.C.M.) and, together with them, govern trials by courts-ma1tial in the Navy and 

Marine Corps." Uniform Rule 12 ("Situs") states: " Unless otherwise directed by the convening 

authority pursuant to R.C.M. 504(d)(l), the military judge will designate the situs of trial" 

(emphasis added). 

The Hawaii Judicial Circuit Rules of Practice provide in HRC 12: "The situs of trial will 

be designated by the Circuit Military Judge when the.weekly docket is published. If the 

convening authority desires to direct a specific situs for a session of court, then the trial counsel 

shall put that information in the Docketing Memorandum. Absent specific notice made to the 

Circuit Military Judge via the Docketing Memorandum, it will be inferred that the situs will be 

determined by the Circuit Military Judge." 

R.C.M. 906(b)(l 1) provides that the "place of trial may be changed when necessary to 

prevent prejudice to the rights of the accused or for the convenience of the Government if the 

rights of the accused are not prejudiced thereby." T he discussion section that follows notes that 

when "it is necessary to change the place of trial, the choice of places to which the court-martial 

will be transferred will be left to the convening authority, as long as the choice is not inconsistent 

with the ruling of the military judge." 

4. Discussion. 

a. A venue for this court-martial bas been designated and the Government's motion 
amounts to a request for a change of venue .. 

Cpl Trne is assigned to a unit in Hawaii; the c riminal investigation into the allegations 

was conducted by NCIS on MCBH; Cpl Trne was ordered into a pretria l confinement facility in 

Hawaii, where he has been for the past 339 days; all of the 26 specifications pending against him 

arose on the island of Oahu, Hawaii; charges were preferred against him by a trial counsel and 

trial services clerk assigned to the Legal Services Support Team in Hawaii; the accused was 
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detailed two military defense counsel assigned to the Defense Services Office in Hawaii; his 

Article 32 hearing was conducted on MCBH; Cpl True' s charges were referred to general court­

martial and received by the Hawaii Judicial Circuit; all three of the TM Os signed by the Military 

Judges in this case have listed either MCBH or JBPHH as the venue for trial; all of the 26 long 

range dockets listing this case have annotated either MCBH or JBPHH as the venue for trial; and 

all sessions of court have been conducted at either MCBH or JBPHH. 

The Government argues that "the interplay between the R.C.M.s, the CA, the Convening 

Order, and the Rules of Court" in this case reveal that no venue for this court-martial has been 

designated. See Government Motion at 5-6. The Defense disagrees. A convening order may 

designate where the court-martial will meet; the convening order which referred the charges 

against Cpl True to a general court-martial did not. See R.C.M. 504(d)(l)(B). The Hawaii 

Judicial Circuit received the convening order and referred charge sheet, and the Military Judge 

signed a TMO designating a venue in Hawaii (JBPHH) for trial. Per both the Uniform Rules and 

the Hawaii Circuit Rules, the venue for this court-ma11ial has been designated. See generally 
. . 

Chenoweth v. Van Arsdall, 46 C.M.R. 183, 186 (U.S. C.M.A. 1973) (holding that once a 

convening authority has referred charges to a court-martial "any motion for a change of venue .. 

. is properly addressed solely to the military judge as an interlocutory matter" pursuant to Article 

51(b) of the UCMJ)4
• 

b. The Government has not demonstrated convenience to justify a change of venue, 
and the substantive rights of Cpl True would be adversely impacted by any 

. movement of trial off the island of Oahu. · 

·Because venue has been designated in this case, the Government's motion amounts to a 

request for a change of venue which must be interpreted in accordance with R.C.M. 906(b)(l 1). 

4 Unlike the R.C.M. 504(d)(l )(B) in the 2019 MCM (providing that the convening authority may designate where 
the court-martial will meet), paragraph 36b of the 1969 MCM relied upon by the court in Van Arsdell stated that the 
convening order designated, among other things, "the kind of court, the place and time it is to meet ... " 
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Almost all of the military case law addressing R.C.M. 906(b )(11) does so in the context of an 

affirmative Defense motion for change of venue based on averred prejudice in the form of 

pretrial publicity, local prejudice, command influence, etc.5 Here, the Government has moved 

for a change of venue and in doing so has failed to demonstrate convenience, which is articulated 

as operational necessity in its motion. 

Although the Government bases its convenience argument for change of venue to the 

continental United States on operational necessity, it limits its focus to concerns surrounding the 

civilian witnesses. In doing so, the Government fails to account for the 13 active-duty service 

members who would be required to travel, 9 of whom are stationed in Hawaii. When 

considering the "practicalities" and "efficiencies" as a whole, of the 26 personnel associated with 

this court-martial, 50% are located in Hawaii. Accordingly, if the venue for this comt-martial is 

changed from Hawaii to California, 96% of the total personnel (25 out of 26) involved will be 

required to travel, including all active duty personnel; from Hawaii to  85% of the total 

personnel (22 out of 26) involved will be required to travel, including all active duty personnel. . . 

The Defense offers that neither options are convenient for the Government, especially given the 

recent order by the Hawaii Governor providing alternative options for the 14-day quarantine for 

travelers to the island of Oahu. Further, the Government bas failed to show how a course of 

action that places the health and safety of 13, or at best 9, active-duty service members at risk 

during a g lobal pandemic constitutes operational necessity. 

5 See United States v. Akbar, 74 M.J. 364,398 (C.A.A.F.2015) (considering appellant's assertion of error on appeal 
that his trial venue should have been moved because of pretrial publicity); United States v. Simpson, 58 M.J. 368, 
372 (C.A.A.F. 2003); United States v. Curtis, 44 M.J. 106, 124 (C.A.A.F. I 996); United States v. Loving, 4 1 M.J. 
213,282 (C.A.A.F. 1994). See also United States v. Mallicote, 32 C.M.R. 374,387 (U.S. C.M.A. 1962) 
(considering appellant's assertion of error on appeal that his trial venue should have been moved because of 
prejudice by the local population); United States v. Hurt, 27 C.M.F. 3, 30 (U.S. C.M.A. 1958). See also United 
States v. Martinez, 42 M.J. 327, 332 n. 6 (C.A.A.F. 1995) ( considering appellant's assertion of error on appeal that 
his trial venue should have been moved because of command influence). 
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Even if the Court finds that change of venue serves the convenience of the Government, 

the substantive rights of Cpl True are adversely impacted by any movement. More personnel · 

will have to travel in order to accommodate a venue change to California, to include 

key personnel like Cpl True and his two detailed defense counsel, who are not fungible. Travel 

from Hawaii to  or California is considered a "higher risk activity" per the CDC because 

the United States as a whole is considered a country with a level 3 health notice and within it, 

 California have higher levels of COVID-19 than Hawaii.6 Travel involves 

increased risks for COVID-19 exposure, contraction, and spread7
; the development of COVID-

19 symptoms prior to, or during, the court-martial of key personnel will force a delay pending 

any mandated quarantine. Accordingly, any change of venue unnecessarily increases the risk of 

delay in a court-martial that has already been continued twice, for a Marine who will have been 

in pretrial confinement for a total of 462 days as of the first day of his trial on 18 January 2021. 

Cpl True has a Sixth Amendment due process right to a speedy trial, and the Government's 

request born out of convenience does not outweigh the foreseeable risk and subsequent prejudice 

to this right. See also Article 10 of the UCMJ. Further, the Defense is concerned about any 

movement of Cpl True that would require hours of commercial air travel during which time he 

would be in restraints, required to wear a mask, in a unifo1m dictated by the brig, escorted by 

federal marshals or brig chasers. 

Moreover, the Government noted that Dr.  the sexual assault forensic examiner for 

both  and  on 30 September 2019, will not "cooperate without compensation" and 

refuses to provide his availability. See Government Motion at 2. Dr.  is a critical" witness 

6 See: https://www.cdc.gov/coronavirus/2019-ncov/travelers/travel-during-covid 19 .html#anchor l 600361695898 
( defining what constitutes "higher risk activities") and https://www.cdc.gov/coronavirus/2019-ncov/travelers/map­
and-travel-notices.html (world map depicting the level health notices for each country). 
7 Per the CDC: https://www.cdc.gov/coronavirus/2019-ncov/travelers/travel-during-covid I 9.html. 
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for both the Defense and the Government in this case because, after their mother  he was the 

first person to question and about what allegedly happened. He also collected all of 

the swabs and samples during their examinations, which were thereafter tested by USACIL, 

producing the DNA evidence in this case. The Government further alerted the Court and the 

Defense to its intent to request depositions for Dr. and Ms.  (the child forensic 

interviewer at the  in Honolulu) in order to "preserve all options." See 

Government Motion at 3. The Defense will oppose these deposition requests by the 

Government; should the Court order the depositions, the Defense will require the presence of its 

SANE expert consultant, Ms.  at the deposition of Dr. and its expe1t 

consultant in forensic psychology, Dr. , at the deposition of Ms.

Accordingly, this possibility presented by the Government to decrease the number of witnesses 

traveling from Hawaii by 2 will only serve to increase the tangible risk for delay. 

4. Evidence. In addition to the charge sheets, the Defense submits the following enclosures as 

evidence in support of this motion: 

Enclosure ( 1) - Confinement Order of 15 Oct 19 

Enclosure (2) - General Court Martial Convening Order 1-1 _9 of 16 Jan 19 

Enclosure (3) - Motion for Appropriate Relief (Request for Docketing) of 4 Mar 20 

Enclosure (4) - TMO of 4 May 20 

Enclosure (5) - Email from Military Judge to Parties of 12 May 20 

Enclosure (6) -TMO of 17 Jun 20 

Enclosure (7) - Email from Military Judge to Parties of 30 Aug 20 

Enclosure (8) - TMO of31 Aug 20 

Enclosure (9) - Governor lge Announcement of 16 Sep 20 
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Enclosure (10) - CDC's Assessment of the United States of 17 Sep 20 

Enclosure (1 I) - CDC's Trend Comparison: Hawaii, California of 17 Sep 20 

5. Burden of Proof. Pursuant to R.C.M. 905(c)(l)-(2), the burden of proof is on the 

Government to demonstrate a convenience necessitating a change of venue. If the Court finds 

the Government has done so, the burden shifts to the Defense to show that the Government's 

proposed change of venue prejudices the rights of Cpl True. 

6. Requested Relief. The Defense requests the Court deny the Government's request for a 

change of venue. 

7. Oral Argument. Oral argument is requested on this motion if the Court is not inclined to 

grant the Defense's requested relief 

Dated this 17th day of September 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 17th day of September 2020 

 
Captain, U.S. Marine ps 
Detailed Defense Counsel 
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UNITED ST A TES 

V. 

MICHAEL A. TRUE 
Corporal 
U .S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HA w All JUDICIAL cmcuIT 
GENERAL COURT-MARTIAL 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION TO COMPEL 
DISCOVERY 

7 December 2020 

I. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 701, 703, and 

906(b)(7), the Defense moves the Court to compel discovery of: (1) the plane tickets and 

associated receipts for  departure from Oahu on I October 

2019; (2) the wolfonesie worn by  during the first alleged sexual assault, and (3) the 

Government's witness list. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) Michael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b {rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 13 lb (obstructing justice), I specification of Article 120 (abusive sexual contact), l 

specification of Article 128b (domestic violence), and 1 specification of Article 128 (assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. On 30 September 2019, NCIS interview at . During 

that initial interview, disclosed that she bad made plans to leave Cpl True because of his 

abuse and bad already purchased plane tickets for her and her children to leave Hawaii on 1 

October 2019 at 0730. Enclosure l. 
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c. Later that day  underwent a child forensic interview from 1731-1937, which was 

video recorded. Enclosure 2. During that interview stated that the first time Cpl True 

sexually assaulted her was in her bed, in the bedroom she shared with her two younger siblings 

on the third floor of their on-base residence, while she was wearing a wolf onesie. See id. 

d. NCIS conducted a search of the residence from 2153-0008 that same day and found a 

letter by  which was photographed. Enclosure 3. Although undated, the note indicated that 

 was unhappy in her marriage to Cpl True and had considered separating with him prior to 

the 30 September 2019 allegations by her daughters,  and  ("Ifwe can't work this out I 

want to go home"). See id. The only items of evidence seized by NCIS during the search of the 

residence were: (1) one knife found in the kitchen sink, and (2) two Micro SD cards. Enclosure 

4. 

e. On 4 May 2020 a Trial Management Order was signed by the Military Judge. 

Enclosure 5. In that TMO, 25 March 2020 was set as the date for the Government's disclosure 

obligations; footnote ii stated that on that date the Government owed the Defense, among other 

things, the "names and addresses/contact information of witnesses the [T]rial [C]ounsel intends 

to call in the prosecution's case-in-chief." Id. 

f. On 9 July 2020, the Defense requested discovery of the plane tickets from 1 October 

2019 and associated purchase receipt for for their flight from Hawaii 

to Missouri following their disclosures. Enclosure 6. 

g. On 3 August 2020, the Defense asked for an estimate of the Government's response to 

the Defense's request for the plane tickets; the Defense also requested discovery of the wolf 

onesie that . was wearing during the course of the first alleged sexual assault. See id. 
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h. On 16 September 2020, the Government provided the Defense with a response, 

denying its requests for the plane tickets and wolf onesie because the items were not in 

possession of the Government and were not relevant. Enclosure 7. 

i. The three Complaining Witnesses in this case- -have refused to 

be interviewed by, or respond to written interrogatories from, the Defense. 

j. As of the filing ofthis motion, the Defense has not received the "names and 

addresses/contact information of witnesses the [T]rial [C]ounsel intends to call in the 

prosecution's case-in-chief." 

3. Discussion. 

a. The Rules for Courts-Martial and the Uniform Code of Military Justice require 
liberal disclosure. 

Article 46 of the Uniform Code of Military Justice (UCMJ) and the R.C.M.s 

implementing the statute set forth the requirements for discovery and the production of evidence 

for courts-martial. "The prosecution and the defense and the court-martial shall have equal 

opportunity to obtain witnesses and evidence, including the benefit of compulsory process." 

R.C.M. 703(a); see also Article 46. 

Courts have routinely recognized that the scope of discovery in military courts is 

substantially broader than what is common in civilian practice. See United States v. Williams, 

SO M.J. 436,439 (C.A.A.F. 1999) (citations omitted). In addition to the discovery rules, the 

military court of appeals outlined the importance of discovery, and stated that the military 

criminal justice system contains much broader rights of discovery than are available under the 

Constitution or in most civilian jurisdictions. See United States v. Eshalomi, 23 M.J. 12, 24 

(C.M.A. 1986). 
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The standard for discovery in R.C.M. 70l(a)(2)(A) used to be "material to the preparation 

of the defense." However, this changed in the 2019 Manual for Courts-Martial to require the 

Government to discover any item "relevant to defense preparation." The analysis of R.C.M. 701 

specifically notes that "[t]he provisions broaden the scope of discovery, requiring disclosure of 

items that are 'relevant' rather than 'material' to defense preparation of a case." Evidence that is 

discoverable under R.C.M. 701 goes beyond that which would be admissible at trial. United 
j - -

States v. Luke, 69 M.J. 309,320 (C.A.A.F. 201 1). It includes materials that would aid the 

Defense in formulating a trial strategy, developing a defense, or pursuing lines of investigation. 

United States v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008); Eshalomi, 23 M.J. at 12. In evaluating 

evidence under this rule, the Military Judge should cast a deferential eye towards the Defense, 

insofar as even evidence which appears innocuous or insignificant on its face "may have special 

significance to one who knows the more intimate facts" of the case. See Alderman v. United 

States, 394 U.S. 16S, 182 (1969). 

Of course, the Government's ability to identify and obtain information is not limited by 

the "custody and control" requirement ofR.C.M. 701. Under R.C.M. 703, the Defense is 

entitled to compulsory process to obtain evidence that is "relevant and necessary." R.C.M. 

703(e)(l). The discussion which follows defines "relevance" by referring to Military Rule of 

Evidence 401, and "necessary" as evidence that is "not cumulative and [which] would contribute 

to a party's presentation of the case in some positive way on a matter in issue." R.C.M. 

703(g)(3) empowers the Trial Counsel to seek subpoenas for evidence that is not currently under 

Government control. 

b. The three items requested by the Defense are relevant and necessary. 

i. Plane Tickets and Purchase Receipt 
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The plane tickets and associated purchase receipts are relevant and necessary to the 

Defense because these documents reveal the moment in time when  made the decision to 

leave Cpl True and their life in Hawaii and take her children to . During her interview 

with NCIS  indicated that she had made this decision at some point prior to NCIS arriving to 

 but she did not provide NCIS with further information. The timing of when she made 

this purchase will impact not only an assessment of her credibility but that of the allegations 

made by her and her daughters against Cpl True. It appears that  had 

contemplated leaving Cpl True prior to her daughters' allegations based on the note found in the 

residence--had she bought the plane tickets prior to her daughters' allegations or after? The 

timing here makes it more or less probable that her daughters' allegations were independently 

borne. Having the plane tickets and associated purchase receipt is critical for the Defense--it 

will not only impact its cross examination of  (her credibility and motivations as not only a 

Complaining Witness herself, but as the the mother of the other two Complaining Witnesses in 

this case), but will inform its preparations with its expert witness, Dr. , who will 

testify to issues of suggestability and influence in this case. 

ii.  Wolf Onesie 

The wolf onesie is also relevant and necessary to Defense preparation. disclosed that 

she was first sexually assaulted by Cpl True in her bed located in the bedroom she shared with 

her two younger siblings, which shared a common wall to the guest room habituated by a Marine 

and his wife. The sexual assault occurred while she was lying on her bed wearing a wolf onesie. 

 stated that Cpl True penetrated her vaginally with his "member" from behind while she was 

wearing this onesie. The material and design of this article of clothing will make her allegation 

more or less feasible--how did one get in and out of this onesie? Did it feature footies? A 
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zipper on the front or back? Buttons or snaps? Did it have any velcro that would make noise 

when pulled or adjusted? Did it have a hood or face covering? Was it worn as pajamas or 

loungewear or a costume? The answers to these questions will inform the cross examination of 

 at trial. The wolf onesie makes it more or less probable that the sexual assault occurred, and 

that it occurred as described by  It will also have a bearing on the weight and credibility of 

her testimony as a witness. 

iii. Government Witness Lists 

Finally, the Government is months overdue in providing the Defense with the names and 

contact information of the witnesses it intends to call on the merits or at presentencing at trial. 

The Government is required to provide the Defense the names and contact information of 

witnesses the Government intends to call on the merits and at presentencing. See R.C.M. 

701(a)(3) (merits witness list before the beginning oftrial)'and R.C.M. 70l(a)(S)(B) 

(presentencing witness list upon request by the Defense). These requirements are captured in the 

TMO, which is signed into effect by the Military Judge. See R.C.M. 70l{g)(l) ("the Military 

Judge has the authority to regulate the time, place, and manner of discovery"). 

The purpose of ordering the Government to provide a witness list early in the case is to 

provide the Defense adequate time to investigate and prepare for trial. It also prevents 

unnecessary delay from new or unexpected witnesses being sprung on the Defense at the last 

second, necessitating a continuance. Obviously, the witness list provided with the Government's 

disclosure obligations will not be final; it will be subject to change and updates by the 

Government. However, the witness list must be a good faith witness list of the witnesses the 

Government intends to call at trial, not just a list of all individuals mentioned in an investigation 

or interviewed as part of an investigation. To allow such would be an abuse of the disclosure 
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requirement and would undercut its purpose. Therefore, pursuant to the TMO and the R.C.M.s, 

the Defense requests that this Court order the Government to provide a good faith merits and 

presentencing witness list to the Defense and to supplement those witness lists if they change 

between now and trial. 

4. Evidence. In addition to the charge sheets and Appellate Exhibits cited herein, the Defense 

submits the following enclosures as evidence in support of this motion: 

Enclosure (1) - Initial NCIS Interview of  of29 Sep 19 

Enclosure (2)- Child Forensic Interview of  of30 Sep 19 (DVD) 

Enclosure (3) - NCIS Photograph of  Note to Cpl True of 30 Sep 19 

Enclosure (4) - NCIS Results of Crime Scene Examination of30 Sep 19 

Enclosure (5) -TMO of 4 May 20 

Enclosure (6) - Emails Between Trial and Defense Counsel 

Enclosure (7)- Government Response to Second Discovery Request of 16 Sep 20 

5. Burden of Proof. Pursuant to R. C.M. 905( c )( 1 )-(2), the burden of proof is on the Defense as 

the moving party to establish the factual issues necessary to decide this motion by a preponderance 

of the evidence. 

6. Requested Relief. The Defense requests that the Court compel order the discovery of the 

documents and items requested in this motion. 

7. Oral Argument. Oral argument is requested if the Government opposes this motion. 

Dated this 7th day of December 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 7th day of December 2020 

Captain, u.t_'Marine lorps 
Detailed Defense Counsel 
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G ENERAL COURT-MARTIAL 
UNITED STA TES M ARINE C ORPS 

UNITED STATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. Marine Corps 

1. Nature of the Response. 

H AW All JUDICIAL CIRCUIT 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION TO COMPEL 

DISCOVERY 

14 December 2020 

This is the Government's response to the Defense motion to compel discovery and 

production under RCM 701 and RCM 703. The Government requests the Court deny the 

Defense motion, while also finding it moot with regard to the discovery of the Government's 

witness list. 

2. Summary of the Facts. 

a. On 14 December 2020, the Government provided the Defense a preliminary witness 

list, to which the Defense replied via email that they now consider the issue as to production of 

the list to be moot. 

b. On 3 August 2020, the Defense requested discovery of (1) the plane tickets and 

associated receipts for departure from Oahu to  on l October 

2019; and (2) the wolf onesie associated with  See Reference (A). 

c. The Government sought records of any government procured plane tickets for the 

named victims in this case, which would be discoverable as a benefit conferred upon a victim in 

connection with the report of a crime. See Enclosure (1) and (2). 

d. The Government inquiry into this matter determined that, while a safety move was 

APPELLATE EXHlBlT~\.X 
Page I of22 



requested,  ultimately procured her own air travel and did not received Government provided 

plane tickets. See Enclosure (2) 

e. On 16 September 2020, the Government provide formal denial of the Defense to the 

request for records of plane tickets and the "wolf onesie" worn by  as not relevant items and 

not in the possession of the Government. See Enclosure (3) 

f. On 7 December 2020, the Defense filed a mot-ion to compel discovery of, in part, the 

"plane tickets and associated receipts for  's departure from Oahu to 

on 1 October 2019' and "the wolf onesie worn by during the first alleged sexual 

assault. .. " See Reference (A). 

g. On 12 December 2020, the Government emailed the Victims Legal Counsel for

(the named victim and mother of the two child victims) and requested any information pertaining 

to the Defense request. The Government provided the Victims Legal Counsel with a copy of a 

subpoena for the requested documents and items. The response is pending. See Enclosure ( 4). 

b. describes the wolf onesie in her child forensic interview as having buttons around 

the bottom. See Reference (A) and Enclosure (5). 

3. Discussion. 

"Each party is entitled to the production of evidence which is relevant and necessary." 

RCM 703(e)(I). "Relevant evidence is 'necessary when it is not cumulative and when it would 

contribute to a party' s presentation of the case in some positive way on a matter in issue." 

[emphasis added] U.S. v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004.) The trial counsel shall, 

as soon as practicable, disclose evidence known to the trial counsel which reasonably tends to: 

(a) negate guilt; (b) reduce the degree of guilt; (c) Reduce the punishment; Adversely affect the 

credibility of any prosecution witness or evidence. RCM 70l(a)(6). 
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The Plane Tickets 

The initial Defense discovery request was denied because the items were not in the 

possession of the Government. Fu1thermore, production was denied as the Government had 

established the plane tickets were not provided by the Government, and therefore not a benefit 

conferred, which would have triggered discovery - and also would have produced associated 

government records. The timing of the victims' flight off the island is not in dispute, and 

production of the plane tickets would be cumulative and not material. In the their 7 December 

2020 motion, the Defense raise the issue of the timing of when  plan to depart the is.land 

was formed, and whether it was before or after the disclosure by the children of the sexual 

crimes. Without, commenting on the merits of the Defense argument, the government has 

reconsidered the matter, and on 12 December 2020, re-submitted the request to  though 

Victims Legal Counsel (with an associated subpoena compelling production of any records that 

may exist and are in the possession of ). The issuance of the subpoena renders this issue moot 

until the Government fails to effectuate service, or  fai ls to comply with the subpoena. 

The Wolf Onesie 

The "wolf onesie" garment is not in the possession of the Government and is not 

material and necessary to the Defense. The Defense motion asserts that the "material and design 

of this a1iicle of clothing will make her allegation more or less feasible - how did one get in and 

out of this onesie?" The production of the onesie for this purpose is cumulative with the 

description provided by  as memorialized in her video recorded child forensic examination in 

which she describes the onesie as having buttons at the bottom, covering the body except the 

3 
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face, and worn during normal everyday things. Furthermore, potential members can be expected 

to be familiar with the design of a onesie with buttons. 

4. Evidence and Burden of Proof 

a. In support of this motion, the Government offers the following evidence: 

Reference (A): See Def Motion for Appropriate Relief with Enclosures 

Enclosure (1): Email traffic between TC and VLC 

Enclosure (2): Regional Trial Investigators Investigative Action 

Enclosure (3): Government response to Defense discovery request 

Enclosure (4): Email traffic from TC to VLC with subpoena 

Enclosure (5): Transcript excerpts from  30 Sept 20 interview 

b. Defense as the moving party, bears the burden of persuasion. R.C.M. 905(c)(2). The 

burden of proof on any factua l issue the resolution of which is necessary to decide this motion is 

by a preponderance of the evidence. Id. at ( c )(1). 

5. Relief Requested. 

The Government requests this court deny Defense's motion and find it moot in part. 

6. Oral Argument. 

The Government requests oral argument. 

A. T. WALSH 
Major, U.S. Maiine Corps 
Trial Counsel 
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UNITED ST ATES 

MICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

PRELIMINARY RULING ON THE 
ADMISSIBILITY OF EVIDENCE 

7 December 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 906(b)(13), the 

Defense moves the Court to make a preliminary ruling on the admission of two videos which it 

intends to offer into evidence at trial. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) Michael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 131 b ( obstructing justice), l specification of Article 120 ( abusive sexual contact), l 

specification of Article 128b (domestic violence), and 1 specification of Article 128 (assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. The situs of the Article 120b allegations were two bedrooms located on the third level, 

and the laundry room/kitchen on the second level o

See Enclosures 1-2. 

c. On 31 December 2018, Cpl True married  Enclosure 1. 
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d. At the time of the marriage,  had three children:  (female, ),

(female, ), and (male, .  and shared the same biological 

father. Enclosure 1. 

e. In March 2019, Cpl True,  and the three children moved into on-base housing 

onboard Marine Corps Base Hawaii. Their residence was located at  

 and featured 3 bedrooms and 2.5 bathrooms. Enclosure 3. 

f. In May 2019, Cpl moved into what was room of the True 

residence, forcing  into a shared room. Enclosure 4. 

g. In July 2019, Cpl  got married while on leave and his wife,

moved into Cpl  room in the True residence. Enclosure 5. 

h. At some point after 2120 on 29 September 2019, made disclosures in front of 

 alleging sexual assault by Cpl True. asked  if Cpl True had done the same 

to her and she nonverbally affirmed. Enclosures 1-2. 

i. At the time of the allegations there were 4 adults, 3 children, 1 dog, 2 rabbits, and l cat 

living in the single family residence. Enclosure 1-4. 

j. At 2153 on 30 September 2019 NCIS conducted a crime scene examination of the 

True on-base residence. NCIS described the residence as a "three story attached townhome with 

the lower level consisting of the garage; the second level consist[ing) of the main living area with 

the living room, half bathroom, kitchen, dining room and laundry room; the third floor 

consist[ing) of three bedrooms and two full bathrooms." Enclosure 6. During the course of this 

examination, NCIS took 102 photographs (45 of which were featured in templates contained 

within the report of investigation), and generated 3 diagrams using Scene PD (1 of the second 

level and 2 of the third level of the home). See id. 
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k. On 12 February 2020, the Complex Trial Counsel, accompanied by Victim's Legal 

Counsel, and the Regional Trial Investigator conduced a walktbrough during daylight hours 

of the residence, including the taking of3 photographs and 1 video (7 minutes and 56 seconds in 

length). Enclosure 7. 

1. On 13 July 2020, the Defense moved the Court to permit a jury view pursuant to 

R.C.M. 913(c)(3) of the on-base residence during trial. See Appellate Exhibit 34. On 24 July 

2020, the Court denied the Defense's motion, in part because videos of the house existed. See 

Appellate Exhibit 42. In so ruling, the Court offered: "if [D]efense finds that evidence to be 

insufficient to afford the member's contextual awareness, it may seek to compel the government 

to make a better video, or make one of the defense's own." See id. 

m. On 18 September 2020, the Defense entered the on-base residence and took two 

videos using a camera. Enclosures 8-9. The first video is a floor-by-floor walk through 

of the residence-it is a total of3 minutes and 42 seconds in length. Enclosure 8. The second 

video depicts  movements1 before, during, and after the 30 September 2019 alleged sexual 

assault (starting in her bedroom, downstairs to the laundry room, into the kitchen, and then back 

up to her bedroom)-it is a total of 1 minute and 45 seconds in length. Enclosure 9. 

3. Discussion. 

The decision on whether to rule on an evidentiary question before it arises during trial is a 

matter within the discretion of the Military Judge. See discussion ofR.C.M . 906(b)(l3). The 

Defense intends to play these videos during trial and to use them during the course of examining 

witnesses. 

The members' ability to visualize the on-base residence and appreciate the physical 

dimensions of the space is relevant to the issue of guilt or innocence of Cpl True, and is not a 

1 According to the statements she made during her 30 September 2019 child forensic interview. See enclosure 2. 

3 

Appellate Exhibit L 
Page 3 of 33 



collateral issue. The Defense theory that these sexual assaults never happened relies heavily on 

the fact finder contextualizing the evidence they receive from the two minor Complaining 

Witnesses. By having the members virtually walk through the residence and view the spaces 

wherein these sexual assaults are alleged to have occurred, the fact finder will be able to see the 

implausibility of these kinetic and violent acts occurring as described by the two minor 

Complaining Witnesses. Attempting to have witnesses describe the physical dimensions of these 

spaces during the course of testimony, even with the assistance of visual aids like photographs 

and diagrams, does not adequately allow the Defense to present its theory. Additionally, any 

attempt by the Defense to do so will prolong the anticipated testimony of the two minor 

Complaining Witnesses, and will likely confuse the members. The fact finders, after watching 

the video of these spaces will gain the contextual awareness necessary to assess the plausibility 

of the testimony presented by the two minor Complaining Witnesses. 

The fact finder will not be familiar with the premises of the alleged sexual assaults. The 

members for this panel may come from off-island, may live on-island but off-base, may live on­

island and on-base but in different on-base housing. As such, it is unlikely that the members 

they will have any first-hand knowledge about the specific layout of this on-base residence or the 

spaces within. It is important for the fact finder to be familiar with the layout and dimensions of 

the rooms within the residence to be able to contextualize and assess the testimony of the two 

minor Complaining Witnesses. Further, two-dimensional photographs and diagrams will not 

adequately enable the fact finder to understand the physical dimensions of the space. 

4. Evidence. In addition to the charge sheets and Appellate Exhibits cited herein, the Defense 

submits the following enclosures as evidence in support of this motion: 

Enclosure (1)- NCIS Interview of  of29 Sept 19 
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Enclosure (2)- Child Forensic Interviews of  of30 Sep 19 and 21 Nov 19 

Enclosure (3) - Lease Agreement of 1 Mar 19 

Enclosure ( 4) - NCIS Interview of Cpl of 30 Sep 19 

Enclosure (5) - NCIS Interview of  of 30 Sep 19 

Enclosure (6) - Excerpts from NCIS Crime Scene Examination of 30 Sep 19 

Enclosure (7) - Prosecution/VLC Walkthrough of Residence of 12 Feb 20 

Enclosure (8) - Video of Walk-Through (Residence) of 18 Sep 20 

Enclosure (9) - Video of Walk-Through (  Movements) of 18 Sep 20 

In addition to the enclosures, the Defense intends to call Sergeant  U.S. 

Marine Corps, a Defense services clerk, as a witness during the hearing to Jay the foundation for 

the admission of these two videos. 

5. Burden of Proof. Pursuant to R.C.M. 905(c)(l)-(2), the burden of proof is on the Defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

6. Requested Relief. The Defense requests that the Court to make a preliminary ruling on the 

admission of two videos which it intends to offer into evidence at trial. 

7. Oral Argument. Oral argument is requested if the Government opposes this motion. 

Dated this 7th day of December 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 7th day of December 2020 

~S ~ 
Detailed Defense Counsel 
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UNITED ST A TES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

G ENERAL COURT-MARTIAL 
UNITED ST ATES MARINE CORPS 

HAW All J UDICIAL CmCUIT 

Government Response to the 
Defense MF AR-preliminary ruling 

on the admissibility of evidence 

14 December 20 

1. Nature of the Response. The Defense seeks to admit two videos. The Government opposes 

the video labeled  Movements." The government does not oppose the other video (subject 

to proper foundation at trial). The Government' s response is limited to the video evidence-not 

the accompanying audio. 

2. Summary of the Facts. For purposes of th is motion, the Government adopts Defense' s facts 

and adds the following: 

a. The residence is empty in the video and contains no personal belongings. 

b. At the time of the crime, the house was occupied by the true family and the  couple 

and the~! belongings/furnishings. 

3. Good Cause. 

This motion is filed after all substantive motion deadlines. However, in his ruling the 

Military Judge permitted the Defense to compel the Government to make a video or to make one 

of their own. This ruling came after all substantive motions sessions. The Government concedes 

there is good cause for this motion. 

4. Law 
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Paragraph 54e, Manual for Courts-Martial, 1951, providing that "Re-enactments of the events 

involved or acts alleged to have been committed are not authorized upon a view" states the 

general rule governing conduct of juries which prohibits any experiments, demonstrations or 

tests during authorized views. 1 

b. M.R.E. 403. " ' unfair prejudice' within [F.R.E. 403] means an undue tendency to suggest 

decision on an improper basis, commonly, though not necessarily, an emotional one."2 "M.R.E. 

403 addresses prejudice to the integrity of the trial process, not prejudice to a particular party or 

witness."3 

4. Application 

The video that pw-ports to retrace the steps of one of the victims is effectively a jury view 

re-enactment. This should not be admissible based on historical precedent and unfair prejudice to 

the process. Showing this video-shot by an adult in an empty house and purporting to show the 

path the victim took lacks accuracy to the scene at the time of the crime and is far better captured 

in the photos of the crime scene. This video should be excluded under MRE 403 .. 

5. Burden of Proof and Evidence 

a. As the moving party, the Defense bears the burden of persuasion by a preponderance of the 

evidence. 

6. Relief Requested. The Government requests the cou1t rule the video purporting to be a re­

enactment of the path the victim took as inadmissible. The Government does not oppose the 

other video but opposes the video being played with sound-as the acoustics of an empty 

dwelling are markedly different from an occupied one with furniture, belongings, and other 

1 UNITED STATES v. MARTIN, 19 C.M.R. 646, 650, 1955 CMR LEXIS 376, *10 
2 Fed. R. Evid. 403 advisory committee's note. 
3 United States v. Gaddis, 70 M.J. 248, 254-255 (C.A.A.F. 2011). 
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occupants. 

7. Oral Argument. The Government requests oral argument. 

//SIi 
G. F. Curley 
Major, U .S. Marine Corps 
Trial Counsel 
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DEPARTME TOFTHE AVY 
A VY AND MARINE CORPS TRIAL JUDICIARY 

HA WAIi JUDICIAL CIRCUIT 
GENERAL COURT MARTIAL 

UNlTED STATES 

V. 

MICHAEL A. TRUE 
Corporal 
U.S. MARrNE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _____________ ) 

l. Motion 

DEFE SE MOTION 11 LIMI E 
(M.R.E. 404{b) and 413) 

7 December 2020 

The Defense moves the Court for a ruling that Cpl True's statements of suicidal ideation, 

evidence that he took ten minutes to collect his unifonn, and the use of kitchen knives are 

inadmissible for any purpose under Mil R. Evid. 403 and 404(b). 

2. Summary of Relevant Facts 

Corporal (Cpl) True has been charged with: 13 speci ft cations of Article 120b (rape/sexual 

abuse/sexual assault of a child), 3 specifications of Article 115 (communicating threats), 3 

specifications of Article 127 (extortion), 4 specifications of Article 131 b (obstructing justice), I 

specification of Article 120 (abusive sexual contact), I specification of Article 128b (domestic 

violence), and l specification of Article 128 (assault consummated by battery upon a spouse). 

3. Applicable Law 

a. Military Rule of Evidence 404 (b) 

Military Rule of Evidence 404(b) prohibits the introduction of evidence for the purpose of 

proving that an accused committed charged misconduct because they may have committed 

misconduct in the past. This is not an absolute ban on evidence of uncharged misconduct, but 

- 1-
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there must be some independent basis for its admission other than to show, as a result of 

predisposition to commit similar offenses, that the accused committed the offense currently 

before the court. 

To determine whether evidence should be excluded under Rule 404(b), the United States 

Court of Military Appeals developed a three prong test in United States v. Reynolds (29 M.J. 

105). If a piece of evidence fai ls any prong of the Reynolds test, that failure will be fatal to its 

admission. The first prong asks whether the evidence reasonably supports a determination that a 

prior crime, wrong, or act was committed by the accused. This determination is made pursuant to 

M.R.E. 104(b), whereby the military judge determines whether the fact finder could reasonably 

find the conditional fact. The second prong turns to the qu_estion of relevancy under M.R. E. 40 l, 

and the basis for that relevancy. If the relevancy of the evidence is tied to the defendant's 

character, that evidence should be excluded. The final prong applies the balancing test of M.R.E. 

403, and the probative value of the evidence must not be substantially outweighed by the danger 

of 

Discussion, 404(b) Evidence 

b. "On 30 September 2019, the Accused made  to the staff at 
 following the discovery of the charged misconduct 

(evidence of his consciousness of guilt. " 

The Government's 404(b) notice is misleading. The  to the staff at 

may have occurred after he was arrested, but he stated he had these ideations for months 

prior to the arrest. Consequently, these claims of , even if made, are irrelevant 

to the case and do not show any consciousness of guilt. Furthermore, the danger of unfair 

prejudice far outweighs the probative value, particularly when the relevancy is so attenuated. 

c. "The Accused taking 10 minutes unaccompanied within his residence to retrieve 
his uniform (evidence of consciousness of guilt/explain the lack of memory cards 
in security cameras)" 

-2-
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3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The Government notice is misleading. The Accused was ordered to collect his 

belongings, it is unclear why the Government may now argue that Cpl True collecting his 

unifonn is evidence of consciousness of guilt. Furthennore, nowhere in the evidence of the case 

as it has developed is there any reference to memory cards being in the security cameras. Despite 

access to the complaining witnesses in this case, they have been unable to provide any evidence 

there was memory cards. 

d. "The Accused's use of kitchen knives when exploitingfamily members including 
but not limited to the rapes of  and the incident in· which he brought 
a kitchen knife up to the bedroom in his pocket (modus operandi)." 

Modus operandi evidence is only admissible in determining the identity of the 

perpetrator. 1 That evidence must be so idiosyncratic, so unusual and distinctive that it constitutes 

the accused "signature." 2 The Government has failed to provide notice as to how modus 

operandi evidence is relevant or admissible in this case and how the purported evidence, 

whatever it may be, fulfills these requirements. 

4. Discussion, "Intrinsic Acts" Evidence 

In this section, the government states how intrinsic acts are not, "by definition, not 404 (b)." 

It is unclear, therefore, as to the purpose of this section. If the Government intends this section 

as a means to pre-admit certain evidence, the Defense requests a proper motion and reserves the 

right to respond. The Government then, in the same section and referring to every theory of 

admissibility under M.R.E. 404(b), attempts to preserve any possible M.R.E. 404(b) evidence if 

their analysis of intrinsic evidence is incorrect. As discussed above, such a blanket recitation of 

the theories outlined in M.R.E. 404(b) is not sufficient evidence to the Defense. 

Notwithstanding the above, one particular piece of evidence is worth examining. The 

Government seeks to introduce  

1 United States v. Rappaport, 19 M.J. 709, 713 (1984). 
'Id. at 713. 
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 "Twice in the same sentence the Government refers to these incidents, whenever they 

2 occurred, as occurring in the "past," and yet the Government asserts that this evidence refers to 

3 an intriQsic act. The Government has made no attempt to identify how these acts are 

4 "inextricably intertwined" with the charged crimes. As they occurred in the past, it defies logic 

5 that such acts could be part and parcel of the charged crimes. 

6 The Government, " in an abundance of caution," as an alternative lists all purposes for 

7 which 404 (b) evidence may be introduced, but again provides none of the notice required and 

8 asks the Defense counsel to identify the ways in which this evidence will be introduced at trial 

9 and then presumably address any issues with introducing the evidence. The notice requirement in 

10 M.R.E. 404(b) is not meant to elicit from the Defense counsel their defenses to vague notions of 

11 evidence that may be admitted at trial, but requires the Government to provide effective notice to 

12 the Defense of the evidence they intend to introduce. 

13 5. Relief Requested 

14 The Defense respectfully requests that this Court rule that the evidence the Government 

15 intends to offer under Mil. R. Evid 404(b) is inadmissible for any purpose. The Defense requests 

16 oral argument. 

17 Burden of Proof and Standard of Proof 

18 The Government has a duty to provide notice pursuant to M.R.E. 404 (b ). 

19 

20 

21 

22 

23 

24 

6. Argument: Oral argument is requested. 

Dated this 7th day of December, 2020 

.fB.LARKlN 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 

25 ****************************************************************************** 
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A true copy of this motion was served electronically on the Court, Trial Counsel, and Victims' 
Legal Counsel via electronic mail this 7•h day of December 2020. 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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UNITED STATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

Government Response to Defense 
404b and 413 

14 Dec 20 

1. Nature of the Response. The Government noticed Defense of its intention of introducing [ l] 

 of the accused on 30 September 2019 as evidence of consciousness of guilt, (2] 

that the accused took LO unsupervised minutes to retrieve his uniform, [3] the accused' s modus 

operandi of utilizing kitchen knives to exert influence over family members, and [ 4] a provision 

highlighting other intrinsic acts. The Defense opposes [I]-[3] and asserts the acts in [4] are not 

inextricably intertwined with the charged offense and/or are not admissible under M.R.E. 404(b). 

The Government will not introduce [3] as modus operandi evidence. 

2. Summary of the Facts. 

For purposes of this motion, the Government concurs with the Defense summary of relevant 

facts but adds the following: 

a. The Government filed 404b notice on 9 April 2020 (enclosure (1)). 

b. Defense submitted a MF AR (insufficient 404b notice) on 16 April 2020. 

c. The Government Responded on 23 April and adopts the fact section and enclosures from 

this motion (reference (A)). 

d. The Defense has not provided good cause. 
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3. Law 

a. While evidence of other crimes, wrongs, or acts is not admissible to prove a predisposition to 

commit a crime, M.R.E. 404(b) expressly permits use of evidence of other crimes, wrongs, or 

acts when it is relevant to another specific pmpose. One pennissible purpose is consciousness of 

guilt. 

4. Application 

Suicidal ldeations 

The question is whether  of the accused should be considered evidence 

of his guilt. In Commonwealth v. Knapp, 1 Daniel Webster argued that an unbearable sense of 

guilt can drive an individual to suicide and such an act is tantamount to a full confession. In 

1904, American courts first recognized attempted suicide as evidence of guilt in State v. 

Jaggers, 2 the suicidal act was characterized as an attempt to "escape further prosecution" and 

compared to flight from the area of the crime. "Flight [has] long been considered admissible as a 

relevant factor bearing on the probability of guilt. 3 The inference chain is simple: the suicidal 

ideation is evidence of consciousness of guilt; consciousness of guilt is evidence of actual guilt. 4 

Therefore, since legal relevancy requires only common sense probability, not 

demonstrable certainty,5 it would perhaps be permissible to assume that true guilt might inspire 

1 Argument by Daniel Webster in Commonwealth v. Knapp, 26 Mass. 496 (I 830). 
2 71 N.J.L.281,58Atl.1014(1904). 
3 Attempted Suicide As Evidence of Guilt in Criminal Cases: The Legal and Psychological Views, 1964 WASH. U. 
L. Q. 204 (1964) [hereinafter, Suicide]. 
4 Id. 
5 MICHAEL & ADLER, THE NATURE OF JUDICIAL PROOF 73 (1931); I WIOMORE, EVIDENCE§ 11 (3d 
ed. 1940). 
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an act of self-destruction.6 Psychologists contend, however, that the assumption is true only if the 

accused is "suicide prone. "7 "Nevertheless, the close proximity of an attempted suicide to the 

alleged crime would seem to suggest a calculable inference of guilt."8 In State v. Plunkett, 4 the 

defendant was found suffering from a dangerous, self-inflicted wound in the same room with the 

battered body of his young child. There would appear every reason to infer a logical relationship 

between the homicide and the attempt. Moreover, the guilt hypothesis could be applied since the 

suicidal act was apparently a sincere one. The court, commenting on the fact of proximity, 

concluded that "the act of self-destruction was so clearly connected with the killing of the child 

as to constitute it a part of the res gestae. "9 "All other American cases have dealt with suicide 

attempts occurring after arrest and, usually, during confinement. 116 In this case, the  

 occurred one day after NCIS was made aware of the crimes and while the accused was 

at  The accused was then held for approximately 15 days prior to 

be released and placed into pretrial confinement (see ROI, charge sheet, and mental status 

evaluation to establish the timeline). 

Defense argues that the accused had these ideations for months prior to the arrest but did 

not provide any citation for that information. Regardless, this fact inures to the benefit of 

admission. The treatise on suicide as consciousness of guilt highlights that the psychological 

6 See Commonwealth v. G iacobbe, 341 Pa. 187, 193, 19 A.2d 71, 74, 1941 Pa. LEXIS 405, *9 ("One of defendant's 
assignments of error is directed to the admiss ion in evidence of her attempts at suicide. While the probative value of 
such evidence has apparently never come before a Pe,msylvania court for consideration, there is a unanimity of 
decision in other jurisdictions that it is admissible on the same theory as flight, or manifestations of mental distress, 
fear, nervousness or excitement on the part of one charged with crime: The learned trial judge charged the jury that 
they might give to this testimony, i.n connection with a ll the other facts and c ircumstances of the case, whatever 
weight they, in their discretion, thought it deserved, because an attempt to commit suicide under a given set of 
circumstances might or might not indicate a consciousness of guilt. In this there was no semblance of error." 
7 BOSSELMAN 93-94; Bunzel, Suicide, 14 THE ENCYCLOPEDIA OF SOCIAL SCIENCES 455 (1934); Robins, 
Schmidt & O'Neal, Some Interrelations of Social Factors and C/in-ica/ Diagnosis in Attempted Suicide: A Study of 
109 Patients, 114 AM. J. PSYCHIATRY 230 (1957). 
8 Suicide, 209. 
9 Id, 209. 
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correlation is strongest--or statistically apparent- in the suicide prone. 10 The most recent 

ideation that led to the committing of the accused occurred in close proximity to the allegation 

and the ideations of self-destruction were so clearly connected temporally with the violent rapes 

that it constitutes part of the res gestae. An attempt to commit suicide, like an attempt to escape 

from jail or a flight after the commission of a crime, may indicate the efforts of a guilty person to 

avoid punishment for his crime. 11 Members should be permitted to give this evidence the weight 

they see fit. 

Memory Cards 

This provision in the 404b notice is tied specifically to consciousness of guilt, motive, 

plan, and intent. If Defense wishes to elicit testimony relative to the void-that there were 

cameras at the house but investigators did not seize videos or no videos were admitted into 

evidence-the Government, in fairness should be permitted to introduce evidence that the 

accused was present in the house unaccompanied for over 10 minutes after he knew he was 

accused of these crimes. Likewise, if Defense is permitted to argue the void, the Government 

should be permitted to argue that the accused was alone in the house for an extended period of 

time. No memory cards were found in the cameras. The Government does not plan to introduce 

this evidence in its case in chief but as rebuttal evidence. However, the Government wants to 

ensure the Defense is on notice. 

Intrinsic Acts 

The Government is withdrawing "b." related to the knives. The Government provided 

and listed the intrinsic acts to avoid any notice issues at trial. The remaining notice, a., c., and d., 

10 Id, 208. 
11 Commonwealth v. Goldenberg, 315 Mass. 26, 51 N.E.2d 762, 1943 Mass. LEXIS 900 
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are part and parcel to the charged offenses and are part of the continuing course of conduct that 

led to the charges on the charge sheet. 

5. Burden of Proof and Evidence 

a. The Govemment bears the burden of demonstrating that the 404b evidence is for a purpose 

other than propensity. 

b. Evidence: 

1) Govemment response and enclosures to Defense MF AR 404b notice (ref (a)); 

2) Government 404b notice (encl (1)); 

3) Mental Status Evaluation ICO True ( encl (2)); 

4) Charge Sheet ICO True (ref (b)) 

c. Witnessses: 

1) The Government may call an NCIS agent to establish  timeline. 

6. Relief Requested. The Govemment requests a ruling permitting the introduction of the 

suic idal ideation as consciousness of guilt and that the accused was unaccompanied in his 

residence after his c limes were discovered as rebuttal evidence should Defense introduce 

evidence of the cameras or a lack of video. Last, the Government requests the military judge rule 

that a ., c., and d. are in fact intrinsic acts to the charged misconduct. 

7. Oral Argument. The Government requests oral argument. 

//SIi 
G. F. Curley 
Major, U.S. Marine Corps 
Trial Counsel 
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UNITED STATES 

MICHAEL A. TRUE 
CORPORAL 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

v. 
DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

COMPEL ADDITIONAL FUNDING 
FOR EXPERT WITNESSES 

U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

9 December 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 703(d)-(e) and 

906(b)(7), Article 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth 

Amendment to the U.S. Constitution, the defense moves the court to order the government for 

additional expert funding, specifically: ( l) 2 hours of pre-trial telephonic consultation with Ms. 

 ($550), (2) 2 additional days of trial observation/testimony of Ms. ($4,500 

plus attendant travel expenses); and (3) 1 additional day of trial observation/testimony of Dr. 

 ($2,400 plus attendant mileage expenses). 

2. Late Filing. Pursuant to Uniform Rules of Practice 10.7, the defense submits this motion late 

for the Court's consideration at the Article 39a hearing currently docketed for 21 December 

2020. The defense provided notice to the Court and opposing counsel prior to the motions 

deadline of its intent to file this additional motion. As the Court will see below, the defense was 

provided the Convening Authority's endorsements for expert witness funding on the afternoon of 

the motions filing deadline. Upon receipt, the defense consulted with the two experts (one on­

island and the other on the west coast) whose funding is the subject of this motion. For these 

reasons, the defense offers that it has demonstrated good cause for this late filing. 
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3. Summary of Relevant Facts. 

a. Corporal (Cpl) Michael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 131b (obstructing justice), 1 specification of Article 120 (abusive sexual contact), 1 

specification of Article 128b (domestic violence), and 1 specification of Article 128 (assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. On 9 November 2020, the defense submitted requests for expert funding and 

production of Dr. and Ms.  to the Convening Authority. 

Enclosures 1 and 2. The defense requested a total of$12,87l.50 in funding for Dr.  as 

an expert witness, which included 5 days of trial observation/testimony, along with associated 

travel expenses. Enclosure 1. The defense requested a total of$16,690.50 in funding for Ms. 

 as an expert witness, which included 2 hours of pre-trial consultation, 5 days of trial 

observation/testimony, along with associated travel expenses. Enclosure 2. In making this 

request, the defense disclosed that it had used up all 20 hours of pre-trial consultation time with 

Ms. , ordered by the Court on 4 May 2020. See id. at paragraph 2. 

c. On 7 December 2020, the defense emailed the trial counsel requesting an update on 

the expert witness requests. Enclosure 3. 

d. The same day, the defense received the Convening Authority's endorsements on its 

requests for expert funding. Enclosures 3-5. The Convening Authority approved in part and 

denied in part the requests for funding associated with Dr. and Ms. . See id. In 

the case of Dr. the Convening Authority granted $9,600 for 4 days of trial 

observation/testimony. Enclosure 4. In that of Ms. the Convening Authority granted 3 
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days of trial observation/testimony and denied the request for the 2 hours of additional pre-trial 

consultation. Enclosure 5. 

e. On 7 December 2020, the defense alerted the Court of its intent to file a late motion to 

compel additional expert funding no later than 1200 HST on 9 December 2020. Enclosure 6. 

4. Discussion; 

Pursuant to R.C.M. 703(d), when expert funding is denied by the convening authority, the 

request may be renewed before the military judge who shall determine whether the expert's 

testimony is relevant and necessary. The defense is entitled to expert assistance if such expert 

assistance is relevant and necessary for an adequate defense.1 

Relevant evidence is defined in Military Rules of Evidence (Mil. R. Evid.) 401 as 

"evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence." 

There are three aspects to showing necessity: (1) why the expert assistance is needed, (2) 

what the expert assistance will accomplish for the defense, and (3) why defense counsel is unable 

to gather and present the evidence that the expert consultant would be able to develop.2 The 

defense must show that there is a reasonable probability that the expert would be of assistance to 

the defense and that denial of the expert would result in a fundamentally unfair trial. 3 

a. Ms. (DNA expert). 

(1) Why the expert is necessary. 

1 See R.C.M. 703(d), United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986). 

2 See United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994). 

3 See United States v. Bresnahan. 62 M.J. 137, 143 (C.A.A.F. 2005). 

3 

Apellate Exhibit_-=La.,__\ .... Y"-­
Page 3 of 56 



Given the nature and severity of the allegations, the defense will be unable to mount a 

defense without properly understanding the DNA evidence in this case and the viable theories of 

attack or explanation that result therefrom. Assistance from Ms.  is necessary because of 

the complexities of this field and the facts underlying the allegations. There are 3 complaining 

witnesses ( ) in the 26 specifications pending against Cpl True, all of whom 

are maternally related, and 2 of whom are minors ). During the time frames 

charged in the specifications, Cpl True lived with all 3 complaining witnesses in the same 

residence and engaged in consensual sexual activity with one of the complaining witnesses 

). There are 2 DNA reports from USACIL and the findings linking Cpl True to the two 

minor complaining witnesses are based on DNA mixtures and Y-STR analysis. Further, the 

defense has reason to believe that the Government will be calling Ms.  from 

USACIL as a witness during its case-in-chief, who will not testify to the possibility of DNA 

transfer in this case. The defense is only able to present that theory to the members at trial 

through the expert testimony of Ms. . 

Ms.  necessity to the defense in this case has already been recognized by the 

Convening Authority and this Court. The question before the Court is whether the funding 

associated with 2 additional trial days and the 2 hours of pre-trial telephonic consultation are 

necessary for an adequate defense. 

(2) What the expert will accomplish for the defense. 

In the 20 hours Ms.  was previously granted for pre-trial consultation she has 

reviewed all relevant DNA evidence, identified theories from that evidence, conducted her own 

additional research on these theories, educated the defense on the evidence and viable theories, 

and assisted the defense counsel in preparing for its pre-trial interview with Ms. . With the 
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additional 2 hours of pre-trial telephonic consultation Ms. will assist the defense counsel 

developing direct and cross-examination questions for herself and Ms.  Without the 2 

hours of additional pre-trial telephonic consultation time, the defense will not be able to work 

with Ms.  until her arrival during the week of trial- a point which is too late to effectively 

develop examination questions. The defense also seeks an additional 2 days of trial 

observation/testimony so Ms. is present and available to the defense as an expert witness 

for all 5 substantive days of trial. The Government has not provided the defense with a witness 

list for trial in this case.4 As such, the defense can only speculate at this point about the 

composition and duration of the Government's case-in-chief at trial. Given that, and the fact that 

there are three Complaining Witnesses in this case, there is a possibility that he Government's 

case-in-chief takes 3 days or longer. The defense intends to have Ms. observe the 

testimony of Ms. during the Government's case-in-chief- the defense is unsure whether 

the Government will be calling Ms.  as their first or last witness, or somewhere in between. 

Even if the Government proffers that they intend to call her last or first, without having the 

Government's witness list, the defense is unable to make the estimates required to select the 3 

days of trial for Ms. presence so that she is able to observe Ms. during the 

Government's case-in-chief, testify during the defense's case-in-chief, and then be subject to 

recall in the event a question concerning the DNA arises during the course of the Government's 

rebuttal case. Since there are so many unknowns, it is necessary for the Government provide 

funding for this off-island defense expert witness for the entire length of trial (which is currently 

docketed for 5 days). Anything less forces the defense into a logistical dilemma as Ms.

will have to commit to the dates of her travel during a global pandemic weeks before the start of 

4 This issue is raised and briefed for the Court's consideration in the defense's 7 December 2020 motion to compel 
discovery. 
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trial- the defense is left to detennine, without any fidelity, which 3 days of the week of 18-22 

January 2021 it must select for her presence. Ultimately, the current course will result in delay 

during trial as the defense will be forced to request additional time for its expert witness once 

trial has started, thereby necessitating reservation changes at a time when Ms.  focus and 

that of the defense counsel should be on the trial. 

(3) Why defense counsel cannot do this on their own. 

Defense counsel are not DNA experts and do not have the ability to analyze the facts as a 

DNA expert would. Similarly, defense counsel do not have the time to develop the same 

expertise that Ms.  has in time for trial. Defense counsel do not know what evidence to 

develop to allow an expert to give an opinion, less give an expert opinion with regard to them. 

Similarly, defense counsel would be unable to testify as an expert witness if that becomes 

relevant. Finally, this is the first DNA expert either defense counsel have ever had the 

opportunity to work with and examine during trial. Given the inexperience of defense counsel, 

the additional pre-trial consultation time with Ms. to develop effective examination 

questions for herself and Ms.  is necessary in order to mount an adequate defense. 

a. Dr.  (expert in forensic psychology). 

(1) Why the expert is necessary. 

Given the nature and severity of the allegations, the defense will be unable to mount a 

defense without properly understanding the evidence in this case and the viable theories of attack 

or explanation that result therefrom. Assistance from Dr.  is necessary because of the 

complexities of this field and the facts underlying the allegations. The bulk of the charges 

against Cpl True arise from allegations made by two minor Complaining Witnesses, and 

 who are step-sisters. Following their initial disclosures on the evening of29 September 
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2019 to their mother  each went through a child forensic interview (CFI) the evening of 30 

September 2019 with Ms.  at the  in Honolulu. During 

the course of her interview  alleged, among other things, that Cpl True had sexually assaulted 

her on three separate occasions in their residence onboard Marine Corps Base Hawaii.  also 

underwent a CFI with Ms.  but did not make any disclosures. Nearly two months later, 

. underwent a second CFI at the with Ms.  

During the course of this second CFI, made nonverbal disclosures in the latter portions of 

her interview, prompted by Ms.  use of a body diagram. Given this, the defense has 

reason to believe that the Government will be calling the child forensic interviewers- Ms.  

 and Ms. - as witnesses at trial. Dr. will observe the testimony of each 

of these interviewers, as well as the testimony of during the Government's 

case in chief in order to testify as an expert during the defense's case-in-chief to her impressions 

of the CFls and the issue inherent to the disclosures made by  (suggestability, 

distortion, etc.). The defense is only able to present these theories to the members at trial 

through the expert testimony of Dr.  

The Government has conceded Dr.  is an expert, as they selected her as an 

adequate substitute to the expert consultant originally requested by the defense. Moreover, Dr. 

necessity to the defense in this case has already been recognized by the Convening 

Authority and this Court. The question before the Court now is whether the funding associated 

with 1 additional trial day is necessary for an adequate defense. 

(2) What the expert will accomplish for the defense. 

The defense seeks I additional day of trial observation/testimony funding so Dr.  

is present and available to the defense as an expert witness for all substantive days of trial. As 
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noted above, the Government has not provided the defense with a witness list for trial in this 

case. As such, the defense can only speculate at this point about the composition and duration of 

the Government's case-in-chief at trial. The defense intends to have Dr. observe the 

testimony of  as well as Ms.  and Ms. (if the Government 

calls them as witnesses), testify as an expert during the defense's case-in-chief, and then be 

subject to recall in the event a relevant issue arises during the Government's rebuttal case (if 
J 

any). Because the Government's witness list is unknown to the defense, the defense is unsure 

the length or the order in which the Government will be calling these 5 witnesses. It is possible 

that the Government's case alone lasts 4 days or longer. Since there are so many unknowns, it is 

necessary for the Government provide funding for this on-island defense expert witness for the 

entire length of trial (which is currently docketed for 5 days). Anything less forces the defense to 

detennine, without any fidelity, which 4 days of the week of 18-22 January 2021 it must select 

for Dr.  presence. Ultimately, the current course will result in delay during trial as the 

defense requests additional time for its expert witness once trial has started, creating unnecessary 

distraction at a time when Dr.  focus and that of the defense counsel should be on the 

trial. 

(3) Why defense counsel cannot do this on their own. 

The issues that Dr.  will testify to at trial cannot be developed or presented to the 

finder of fact without expert testimony from Dr.  at trial. Through cross-examination of 

the child forensic interviewers, the Defense cannot present the contrary opinion by a qualified 

expert regarding the import of the evidence in this case. 

4. Evidence. In addition to the charge sheets, the defense submits the following enclosures as 

evidence in support of this motion: 
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Enclosure (1) - Defense Expert Witness Request- Dr.  of 9 Nov 20 

Enclosure (2) -Defense Expert Witness Request - Ms.  of 9 Nov 20 

Enclosure (3) - Emails Between Defense and Trial Counsel of 9 Nov-7 Dec 20 

Enclosure (4)- Convening Authority Endorsement-Dr.  of 4 Dec 20 

Enclosure (5) - Convening Authority Endorsement - Ms.  of 4 Dec 20 

Enclosure (6) - Defense Email of7 Dec 20 

5. Burden of Proof. Pursuant to R.C.M. 905(c)(l )-(2), the burden of proof is on the defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

6. Requested Relief. The defense requests the court compel the government to provide the 

defense with the additional expert funding requested above. 

7. Oral Argument. Oral argument is requested on this motion. 

Dated this 9th day of December 2020 

Captain, U.S. Marine rps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 9th day of December 2020 

Captain, U.S. Marine rps 
Detailed Defense Counsel 
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GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

UNITED STATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

1. Nature of the Response. 

HA WAIi JUDICIAL CIRCUIT 

GOVERNMENT Response to 
Defense MF AR (Additional Expert 

Funding) 

15 Dec 20 

This is the Government' s response to Defense motion for appropriate relief with regard to 

funding for expert witnesses Ms. and Dr.  The Government respectfully requests 

the court DENY Defense's motion. 

2. Summary of the Facts. 

For purposes of this motion, the Government concurs with Defense counsel's recitation 

of the relevant facts. 

3. Law 

The Government concurs with Defense counsel's recitation of the applicable Military 

Rules of Evidence and case law regarding the showing of necessity concerning expert witnesses. 

4. Discussion. 

a) Ms. (DNA) 

Defense is requesting two (2) additional days of trial observation and two (2) additional 

hours of pre-trial consultation. Defense motion at 4. 

Two additional days of trial observation are not necessary. This witness has been requested 

to observe Ms. (the Government's DNA Expert) testimony, testify in defense' s case-in-
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chief, and be subject to recall, if necessary. Defense motion at 5. The Government understands 

Defense counsel's argument that it does not know the order of witnesses in the Government' s 

case-in-chief and, therefore, cannot ascertain which days the witness' presence would be 

necessary. However, the Government' s witness is a DNA expert who will be testifying regarding 

the science of forensic DNA analysis and the report generated in this case. This testimony does 

not require Ms.  to personally observe the witness' testimony in order to read the body 

language and demeanor of the Government's witness, which Ms.  would not even be 

qualified to do. Additionally, the Defense is able to pull the audio from the Government's 

witness and deliver the audio (and any necessary demonstrative aids or prosecution exhibits) to 

Ms.  for review. This review can be completed while the witness is present during her 

previously granted three (3) days and on standby. 

Two (2) additional pre-trial consultation hours are also not necessary. Defense has been 

granted twenty (20) pre-trial consultation hours with this witness. Defense has detailed generally 

what Ms.  has accomplished in the twenty hours, but has failed to demonstrate why the 

twenty hours was not sufficient to include trial preparation. Defense stated that the two (2) hours 

are necessary in order to develop "direct and cross-examination questions" for Ms. and the 

Government's expert, respectively. However, twenty (20) hours being "educated ... on the 

evidence and viable theories ... [and] preparing for its pre-trial interview with [the 

Government' s expert]," is more than enough time for defense to be sufficiently educated on the 

issues in order to draft examinations. Defense, as stated in its motion, can compete the revision 

process once the witness is on-island for trial. Overall, Defense has failed to establish the 

necessity for the additional time requested over that already granted by the convening authority 

and court. 
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b) Dr. (Forensic Psychology) 

The additional day of trial observation is not necessary. Defense' s argument is based on the 

unknowns of trial. As all parties are aware, trial is a fluid process. Even with the Government's 

witness list, there would be no certainty as to the order of witness testimony or whether each 

witness will ultimately testify, and the Government is under no obligation to provide such 

information to the Defense. Regardless, this witness is located on-island and can be on standby 

in order to be present as needed. Therefore, considering the witness does not need to be present 

for the entire proceeding and is located on island, the requested two days are not necessary. 

The additional forty (40) hours of pre-trial consultation is not necessary. This court's ruling 

of 24 July 2020, allowed defense leave "to seek more [time], but [defense] shall do so with 

specificity, both as to what Dr. had done with the [previously granted] 40 hours and 

what she needs additional time to accomplish." Defense has failed to meet the court's 

requirements. Defense did not state what Dr. has accomplished in the previously 

granted 40 hours and did not include sufficient specificity in its request for additional hours to 

this court. Therefore, this request should be denied. 

4. Burden of Proof and Evidence 

As the moving party, the Defense bears the burden of persuasion by a preponderance of 

the evidence. R.C.M. 412 & R.C.M. 905(c)( l )-(2). 

5. Relief Requested. 

The Government requests that Defense's motion be denied. 
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6. Oral Argument. 

The Government requests oral argument. 

/s/ 
G. W. Adcock 
Captain, U.S. Marine Corps 
Trial Counsel 
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UNITED ST AT ES 

v. 

NAVY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

MICHAEL A. TRUE 
CORPORAL 

MOTION TO RECONSIDER DENIAL OF 
MINOR CHILDREN VICTIMS' MOTION 

FOR REMOTE LIVE TESIMONY 

USMC 7 DEC 2020 

MOTION 

Pursuant to RCM 905(f), two of the named victims in this case, minor children  and  
(sometimes referred to hereinafter as the "children"), move for this court to reconsider the 
military judge's ruling denying their Motion for Remote Live Testimony and allow the children 
to testify outside the presence of the Accused by remote live testimony in accordance with RCM 
914A and Mil. R. Evid. 611. 

SUMMARY 

This case involves various offenses under the UCMJ, including violations of Article 120b 
(Charge I, Specifications 1-13), Article 115 (Charge II, Specifications 1-3), Article 127 
(currently numbered Charge IV, Specifications 1-3), Article 13 l b (cunently numbered Charge 
V, Specifications 1-4), and additional charges related to the Accused's spouse. The issue 
addressed by this Motion is whether the court should reconsider its previous ruling and allow the 
children to testify outside the presence of the Accused. 

FACTS 

1. This case involves allegations of child sexual abuse against minor children  and  
(Charge Sheet; BS0l-104 through BS0l-105; BS0l-0087 through BS0l-0090; BSl 1-0005; 
BS0l-0001 through BS0 l-0005) 

2. Minor child  will be  when she provides testimony in this court-martial. 
(BS0l-0002; Trial Management Order) 

3. Minor child will be  when she provides testimony in this court­
martial. (BS0 1-0002; Trial Management Order) 
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4. During one alleged incident of abuse by the Accused, the Accused held minor ch ild  
neck with his hand, used a knife, and told her, ·' l will kill you if you tell the secret," or words 
to that effect. (BS0l-0030) 

5. During one alleged incident of abuse by the Accused, the Accused struck minor child  
and threatened to kill her if she told anyone about the abuse. (BS0 1-0008; BS0 1-0087 
through BS0 1-0090) 

6. The actions of minor children  and  indicate that they believed the Accused 's 
threats. (BS0 1-0066 through BS0 1-0068) 

7. The chi ldren's 801(a)(6) designee has spoken to the children about the possibility of 
testifying in front of the Accused. Minor child " immediately began to cry" upon 
hearing the Accused's name, said that she never wanted to see the Accused again, and 
tearfully recalled the Accused threatening her life should she ever tell someone about what he 
did to her. After merely hearing about the Accused, minor child  hardly speaks, eats, 
or smiles during the days that follow. (Email from 801 (a)(6) Designee <ltd 15 April 2020 re 

) 

8. When the children' s 80 I (a)(6) designee spoke to minor ch ild  about the possibility of 
testifying in front of the Accused, she made it clear that she cannot do that, feels embarrassed 
and ashamed of what the Accused did to her, expressed fear at being in the same vicinity as 
the Accused, and would likely suffer emotional trauma if she is forced to do so. (Email from 
80 l(a)(6) Designee <ltd 15 April 2020 re ) 

9. The children have indicated that they are so afraid of the Accused that they are unable to 
speak in his presence about the abuse they suffered. (BS0l-0066 through BS0l -0068; BS0l-
0087 through BS0l-0090; Email from 80 l(a)(6) Designee <ltd 15 April 2020 re ; 
Email from 80l(a)(6) Designee dtd 15 April 2020 re ; Letter of Ms.  <ltd 
23 November 2020; Email from 80 l(a)(6) Designee dtd 4 December 2020) 

10. The military judge issued a "Notice and Summary of Ruling ICO True (VLC/Gov' t Motion 
for Remote Live Testimony)" on 18 May 2020 via electronic mai l. While there was no 

evidence presented by the Accused to contradict the evidence in support of the Motion for 

Remote Live Testimony and the mil itary judge stated that, "The court also has no reason, 
based on the record, to question the sincerity of [the 801 (a)(6)'s] observations and 
assessment [of the children]," the military judge held, "Nonetheless, the court finds that 
based on the evidence currently before the court-lay observations and hearsay accounts of 

the minor witnesses' preferences from an individual who is related to the prospective 
witnesses- the moving parties have not met their burden to establish the factors under 

M.R.E. 61 l(d) such that the accused's constitutional right to be confronted with the 
witnesses against him in person should yield." Notice and Summary of Ruling ICO True 

(VLC/Gov' t Motion for Remote Live Testimony) (emphasis added). 
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11. On 23 November 2020, therapist stated that having testify in front of the 
Accused "could jeopardize [ ] welfare. She expresses fear of him and says that being 
in the same room with him would make her feel unsafe ... could be traumatizing for her. As 
stated above, is scared of the Defendant and says that if she ever saw him again, she would 
'freak out', run, and try to hide ... could cause [ ] significant emotiona l distress. During 
her time in therapy, historically gets very upset when talking about her past trauma. 
Afterwards, she tends to isolate, shut down, and has outbursts of anger. These reactions will 
likely be amplified if she is made to talk about them in the presence of the Defendant." Letter 
of Ms.  dtd 23 November 2020. 

12. On 4 December 2020, the children' s 80 I (a)(6) 's Designee stated that  " feelings have 
not changed since my [I 5 April 2020] letter, she sti ll cries at the thought of having to ever 
see her accused abuser again and with each day has displayed increasing symptoms of 
anxiety.'' She also stated that, ' ·the thought of attending court does not intimidate [the 
children]. What does intimidate them is the idea of having to face the accused.'' Regarding 

the designee stated that she " is in an extremely fragile state and the emotional distress 
that she will suffer testifying in front of her accused rapist would greatly diminish her already 
damaged ego ... [and] will , in my opinion, without a doubt cause more emotional distress 
than add to any therapeutic value and her emotional and mental health will significantly 
diminish ... getting closer to the day that she may have to be in the same room as the accused 
she becomes more depressed on some days she sleeps 20 hours out of a 24 hour day, she 
contemplates suicide daily at the thought of seeing the accused Michael True and has made 
comments on several occasions that she would rather die than see him ever again." Email of 
80l(a)(6) Designee dtd 4 December 2020. 

BURDEN 

13. The burden of proof and persuasion rests on the children for this motion. The standard as to 
any factual issue necessary to resolve this motion is a preponderance of the evidence. RCM 
905(c)(l). 

LAW 

14. "On request of any party or sua sponte, the military judge may, prior to entry of judgment, 
reconsider any mling, other than one amounting to a finding of not guilty, made by the 
military judge." R.C.M. 905(f). "A military judge has inherent authority to reconsider any 
ruling made and to receive additional evidence thereon if appropriate.'' United States v. 
Starks, No. ACM S3222 l , 2015 CCALEXIS 295, at *7 (A.F. Ct. Crim. App. July 16, 2015); 
Review denied by United States v. Starks, 2015 CAAF LEXIS 860 (C.A.A.F., Oct. 2, 2015). 
" [I]n the interests of justice, a trial j udge has inherent authority, not only to reconsider a 
previous ruling on matters properly before him, but also to take additional evidence in 
connection therewith." Harrison v. United States, 20 M.J. 55, 57 (C.M.A. 1985) 

15. "A child shall be allowed to testify out of the presence of the accused after the military judge 
has determined that the requirements of Mil. R. Evid. 611 (d)(3) have been satisfied." RCM 
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914A. The minimum procedures that must be observed for such testimony are set forth in 
RCM 914A (a)(l)-(5). 

l6. Per Mil. R. Evid. 61 l(d)(3), Remote live testimony will be used only where the military 
judge makes the following three findings on the record: 

(A) that it is necessary to protect the welfare of the particular child witness; 
(B) that the child witness would be traumatized, not by the cowtroom generally, but by the 
presence of the accused; and 
(C) that the emotional distress suffered by the child witness in the presence of the accused is 
more than de minimis. 

17. " In making a determination under subdivision (d)(3), the military judge may question the 
child in chambers, or at some comfortable place other than the courtroom, on the record for a 
reasonable period of time, in the presence of the child, a representative of the prosecution, a 
representative of the defense, and the child' s attorney or guardian ad litem." Mil. R. Evid. 
61 l(d)(S). 

ARGUMENT 

l 8. The military judge incorrectly applied the test set forth in Mil. R. Evid. 611 ( d). Instead of 

using the proper burden of proof, which is a preponderance of the evidence, the military 
judge heightened the burden by incorporating the Accused's right to confront witnesses into 

his reasoning in that he weighed the evidence offered by the child victims in support of their 
motion, without reference to the three findings stated in Mil. R. Evid. 611 ( d), and compared 

it to the weight he personally attaches to the Accused's right to confront the witnesses against 
him in an in-person, traditional sense. He believed the evidence presented by the children, 

although not contradicted by any evidence presented by the Accused, did not outweigh the 
right to confrontation. The military judge should have simply weighed the available evidence 

and used the appropriate standard to determine whether the children met their burden to 

establish each of the three findings set forth in Mil. R. Evid. 611 ( d). 

19. The military judge's reference to "lay observations" in support of his ruling indicates that he 
discounted observations by the Article 801 ( a)( 6) designee because she was not an expert 

witness. Defense counsel, in their CASE LAW SUPPLEMENT TO DEFENSE RESPONSE 
TO VLC's MOTION FOR REMOTE LIVE TESTIMONY, cited nine appellate cases where 
expert testimony was offered in support of motions for remote live testimony. What the 

military judge perhaps either misunderstood based on the implication of the CASE LAW 

SUPPLEMENT, or ignored in his ruling, is that Mil. R. Evid 61 l has not required expe1t 
testimony since implementation of the 2016 version of the Manual for Courts-Martial. There 

is nothing inherently dishonest about a lay witness as compared to an expert witness. While 
the judge remarked that the 80 l (a)(6) designee is related to the children, such that he could 
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have suspected her of having bias toward protecting them, he did not state that conclusion 
and instead held that there was " no reason, based on the record, to question the sincerity of 

[the 80l(a)(6) designee' s] observations and assessment [of the children]." Notice and 

Summary of Ruling ICO True (VLC/Gov't Motion for Remote Live Testimony). 

20. RCM 914A makes it clear that once the requirements of Mil. R. Evid. 61 l(d)(3) have been 
satisfied by a preponderance of the evidence, the military judge must allow the children to 
testify outside the Accused ' s presence. While the military judge may question the minor 
children in order to determine whether the requirements have been met, there currently exists 
sufficient evidence as set forth in the Facts section above to satisfy the requirements without 
such an inquiry. The Accused threatened to kill the children if they disclosed the abuse he 
had perpetrated against them. It is clear the children believed the Accused because they kept 
the abuse secret until the night of 29 September 2019, when the minor children's mother 
returned home, noticed that one of the children was crying and the other child appeared 
scared, and prompted the children to explain what had happened. Only after the Accused left 
the room were the children able to tell their mother even some of what happened. The 
children disclosed more details only after escaping the house to go to a hospital while the 
Accused was at home. (BS0l-0066 through BS0I-0068). 

21. The evidence makes it clear that allowing the minor children to testify outside the presence 
of the Accused is necessary to protect their welfare. The children show signs of trauma at the 
mere mentioning of the Accused' name and as recently as 4 December 2020 have shown 
extreme signs of trauma when confronted with the possibility of testifying in front of the 
Accused. It is also clear that they would be traumatized, not by the courtroom generally, but 
by the presence of the accused. As set forth in the Fact section above, the children have 
indicated that the death threats the Accused made against them and extreme trauma they 
experienced at the hands of the Accused would greatly affect them if they are forced to be in 
his presence. The 80 I (a)(6) designee's 4 December 2020 email explains that the children are 
not afraid of the court, but rather the Accused.The evidence also shows that the emotional 
distress they would suffer in the presence of the accused is more than de minimis. Minor 
child  hardly speaks, eats, or smiles for days after merely hearing about the Accused. 
Minor child  made it clear that she cannot testify in front of the Accused and expressed 
fear at the possibility of being in the same vicinity as the Accused, even to the extent that she 
would rather die than see him again. Therefore, based on the cited evidence, the requirements 
of Mil. R. Evid. 61 l(d)(3) have been satisfied and the military judge should allow the minor 
children to testify outside the presence of the Accused per RCM 914A. 

RELIEF REQUESTED 

22. Minor children  and request that this Cou1t allow them to testify via live remote 
testimony pursuant to RCM 914A. 

Respectfully submitted, 
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ls/Thomas Camden Shealy 
T. C. SHEALY 
Captain, U.S. Marine Corps 
Victims' Legal Counsel for minor child

ls/Lauren E. Neal 
L. E. NEAL 
Captain, U. S. Marine Corps 
Victims' Legal Counsel for minor child . 

I certify that I have served a true copy (via e-mail) of the above on Captain Ann K. Minami (USN), 
Major Gregg F. Curley (USMC), Major Aran T. Walsh (USMC), Captain James B. Larkin 
(USMC), and Captain Shannon B. Hillery on 7 Dec 20. 

/sffhomas Camden Shealy 
T. C. SHEALY 
Captain, U.S. Marine Corps 
Victims' Legal Counsel for minor child 
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GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

UNITED STATES 

v. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

1. Nature of the Response. 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT joining VLC 
Motions to Reconsider 

14 Dec 20 

This is the Government's motion joining VLCs' motions to reconsider Children Victims' 

ability to testify remotely and opposing defense's motions to reconsider compelling production 

of  and  mental health records for in camera review. 

2. Summary of the Facts. 

For purposes of this motion, the Government concurs with VLCs' recitation of the facts. 

3.Law 

R.C.M. 905(f) permits reconsideration of previously litigated matters. The rule states "On 

request of any party or sua sponte, the military judge may, prior to authentication of the record of 

trial, reconsider any ruling." There is a dearth of case law on the topic of reconsideration. No 

bright-line standard exists as to when a military judge should permit reconsideration of a 

previously litigated matter. In federal practice, district judges are entrusted with near-complete 

discretion as to whether to reconsider previously-decided matters. For example, the 7th Circuit 

has explicitly declined to adopt a bright-line rule for wben district courts should permit 

reconsideration of suppression hearings. Rather the court opted to leave "the matter to the district 
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court's discretion." 1 Similarly, the 2nd Circuit has held that "a district court should be permitted, 

in the exercise of its discretion and in light of the totality of the circumstances, to determine 

whether its suppression ruling should stand."2 The Air Force Court of Criminal Appeals held that 

a military judge abused his discretion for refusing the government's request to provide additional 

evidence rebutting the defense allegation of unlawful command influence, and ultimately, that 

the judge abused his discretion for refusing to permit reconsideration.3 However, the court relied 

on the paiticular facts of that case and did not articulate a bright-line rule for reconsideration. 

Although appellate courts and the rule itself provide little guidance for military judges, there are 

at least three instances where reconsideration will usually be pe1mitted. 

First, reconsideration will be permitted when the moving party shows good cause to 

present new evidence or argument. More specifically, good cause exists when the moving party 

presents new evidence which (1) was not reasonably available to the party when the matter was 

previously litigated and (2) is relevant to the matter at hand such that it might have changed the 

previous ruling. Similarly, new law (e.g. a newly released appellate case) might establish good 

cause if the change in the law might reasonably have impacted the previous ruling. To 

summarize, the fundamental question is "Would a reasonably diligent counsel have submitted the 

new evidence or argument at the previous session?" If so, good cause is most likely lacking. 

Second, this court will typically permit reconsideration when denial will result in 

manifest injustice. Courts function with an interest in truth-seeking.4 While courts also have a 

legitimate interest in judicial efficiency, that interest does not operate to the exclusion of all other 

1 United States v. Ozuna, 561 F.3d 728, 735 (7th Cir. 2009). 
2 ln re Terrorist Bombings of the U.S. Embassies in E. Afr., 552 F.3d 177, 197 (2d Cir. 2008). 
3 United States v. Mobley, 2013 CCA LEXIS l 102, *11, 2013 WL 6913318 (A.F.C.C.A. 
December 20, 2013). 
4 United States v. Custis, 65 M.J. 366, 369 (C.A.A.F. 2007). 
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interests. Thus, even when counsel fail to establish good cause (i.e. when their failure to present 

matters is due to their own negligence or incompetence), a court will likely permit 

reconsideration when the moving party can establish that denial will result in manifest injustice. 

This is a higher standard than merely establishing that the new evidence or argument might have 

caused a different outcome when previously litigated. Otherwise, deadlines would be 

meaningless and the parties would have little incentive to engage in thorough and diligent 

pretrial litigation. 

Third, this court will permit reconsideration when the moving party can establish that the 

court's prior ruling was based on an erroneous view of the law. Unlike presentation of evidence, 

which falls squarely on the shoulders of the moving party, courts have a duty to know the law. 

Thus, for example, a court should permit reconsideration if the moving party can establish that 

the prior ruling was based on outdated case law, regardless of whether the party's motion or 

argument contained a correct statement of the law. 

Note that these three bases for reconsideration are not exclusive. The language of the rule 

("may") entrusts the matter of reconsideration to the sound discretion of military judges. Thus, 

this court may, in its discretion, permit reconsideration outside of these three examples on a case­

by-case basis. 

Regarding child remote testimony, all three bases for reconsideration are present here and 

this matter should be reconsidered. Accordingly, the Government joins the VLC motion. Given 

the nature of the crimes, the evidence established by the VLC, and the importance of the victims' 

testimony, it would be a manifest injustice to require the victims to testify in the presence of the 

accused when the rules specifically permit an alternative process for cases directly analogous to 

this one. 
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The Government will prepare an alternate testimony venue in vicinity of the courtroom. 

At a minimum, the military judge should withhold judgement until after meeting with the victims 

in chambers prior to the court martial under M.R.E. 61 l(d)(5). 

Regarding defense's motions for reconsideration to compel mental health records for in 

camera review in accordance with M.R.E. 513, the Government concurs that defense has failed 

to meet its burden (both in regard to  and ) and joins in VLCs' opposition. 

5. Burden of Proof and Evidence 

As the moving party, VLC bear the burden of persuas ion by a preponderance of the 

evidence. R.C.M. 412 & R.C.M. 905(c)(l)-(2). 

6. Relief Requested. 

The Government requests that VLCs' motions be granted. 

7. Oral Argument. 

The Government requests oral argument. 

Isl 
G. W. Adcock 
Captain, U.S. Marine Corps 
Trial Counsel 
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UNITED STATES 

MICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW AIJ JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE RESPONSE TO VLC 
MOTION FOR RECONSIDERATION 

OF REMOTE LIVE TESTIMONY 

14 December 2020 

1. Nature of the Response. The Defense hereby responds to the joint motion for 

reconsideration filed by the Victims Legal Counsel (VLCs) for  and  for remote live 

testimony pursuant to Rules for Courts-Martial (R.C.M.) 905(t) and 914A, as well as Military 

Rules of Evidence (Mil. R. Evid.) 611. The Defense seeks leave of Court to file a substantive 

response to the subject motion, following discovery under Mil. R. Evid. 513 and consultation 

with its expert. The Defense further requests that the Court delay hearing argument on this 

motion until it has the information necessary to substantively respond. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) Michael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 131 b ( obstructing justice), 1 specification of Article 120 ( abusive sexual contact), 1 

specification of Article 128b ( domestic violence), and 1 specification of Article 128 ( assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. Of these 26 specifications, 23 involve allegations by two minor complaining witnesses 

 and 3 involve allegations made by their mother,  See Charge Sheets. 
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c.  has three children: . (female, now ), . (female,  

old), and . (male, now . It appears that at the time  met Cpl True, she was 

married to a U.S. Army soldier, , the biological father of . and ., and was 

living with him onboard Joint Base Pearl Harbor Hickham. Enclosures 1 and 2. 

d.  had been physically and sexually abusive toward  during the course of 

their marriage and . had borne witness to some of these incidents in the 

house. Enclosures 2 and 3. 

e. At some point between April 2018 and 31 December 2018,  and  were 

divorced. 

f. On 31 December 2018 Cpl True married  Enclosure 1. 

g. In early March 2019, Cpl True,  and the three children moved into housing 

onboard Marine Corps Base Hawaii. Enclosure 4. 

h . In May 2019, Corporal , U.S. Marine Corps, moved into a bedroom of 

the True residence. Enclosure 3. Cpl  observed that . was "depressed and had been 

hurting herself by cutting her arms and legs" and that the kids had been given melatonin to help 

them sleep. In July 2019,  moved into the True residence with her husband. 

Enclosure 4. Ms.  observed that . was on a number of prescribed medications (stored 

in a lockbox in the house), had weekly therapy sessions, and had intentionally cut herself in the 

past (there were visible scars on her thighs). Ms.  was aware that the children had 

witnessed abuse by  and told NCIS that they "were likely traumatized as well." 

i. On 11 September 2019,  pied guilty at general court-martial to, among other 

things, two specifications of Article 128 (striking  head and neck against the comer of the 

stairs/tile floor, wrapping his hands around neck and applying pressure), one specification 
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of Article 92 (violating a no contact order by showing up to  place of employment), one 

specification of Article 134 (endangering the mental health and welfare of  by 

slamming  head against the floor in their presence), of the UCMJ. testified as a witness 

for the Government at  guilty plea hearing, noting that all three of her children were 

present in the house, or bore witness to, her frequent abuse at the hands of . As a result, 

she noted that  had attempted suicide and  had reverted to baby talk. Enclosures 3, 5. 

j. During  sexual assault forensic examination on 30 September 2019 it was noted 

that  and was prescribed  Enclosure 6. 

k . On l October 2019,  left Hawaii with  to stay with a friend in 

 Enclosure 1. 

1. On 24 March 2020, Ms.  the maternal aunt to  and , was 

appointed by the Court as the designee for both  under R.C.M . 80l(a)(6). 

Enclosure 7. 

m. On 16 April 2020, the Defense filed a motion for in camera review of  mental 

health records, pursuant to Mil. R. Evid. 513. AE 15. The same day, the VLCs representing  

and . filed their motion for remote live testimony with the Court. AE 3. Following the 

Article 39a hearing on 4 May 2020, the Court sent out its rulings via email on 18 May 2020. AEs 

43-44. The Court denied the Defense's Mil. R. Evid. 513 motion, as well as the VLCs' motion 

for remote testimony. In doing so, the Court found that based on the evidence then before it 

(" lay observations and hearsay accounts of the minor witnesses' preferences from an individual 

who is related to the prospective witnesses") the VLCs had "not met their burden to establish the 

factors under Mil. R. Evid. 61 l(d) such that the accused' s constitutional right to be confronted 

with the witnesses against him in person should yield." 
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n. On 7 December 2020, the VLCs filed the subject motion. 

o. On 8 December 2020, the Defense submitted a discovery request with the Government 

for, among other things: ( 1) counseling records for  from the  for 

 from 22 April 2020 to the present, (2) medical records surrounding  

October 2020 suicide attempt, (3) contact information and the curriculum vitae for  

( 4) contact information for  ( 5) the educational transcripts of Ms. , and ( 6) 

"any medical and counseling records for . that informed the opinions of Ms.  

and Ms.  captured in the 7 December 2020 motion by the VLCs." Enclosure 8. As of the 

date of this filing, the Defense has not received a response on this discovery request. 

p. As of the date of this filing, none of the Complaining Witnesses-

have agreed to be interviewed by, or respond to written interrogatories from, the Defense. 

q. As of the date of this filing, the trial venue has not been established by the 

Government- although the current Trial Management Order lists Marine Corps Base Hawaii or 

Fort Leonard Wood as the trial location, recent discussions with Trial Counsel seem to indicate 

that trial may be moved to the courtroom at Joint Base Pearl Harbor Bickham. Accordingly the 

trial location on Oahu is currently unknown to the Defense. 

The accused's right to confrontation explicitly "guarantees the defendant a face-to-face 

meeting with witnesses appearing before the trier of fact." Maryland v. Craig. 497 U.S. 836, 844 

(1990) (citing Coy v. Iowa, 487 U.S. 1012, 1016 (1988)). While this right is not absolute, it is 

fundamental and cannot "easily be dispensed with." Id. at 850. 

To overcome this right, there must be a showing of "necessity" which "must of course be a 

case-specific one: the trial court must hear evidence and determine whether use of the one-way 

closed circuit television procedure is necessary to protect the welfare of the particular child witness 

4 

Appellate Exhibit _ _ _ 
Page 4 of 54 



who seeks to testify." Id. at 856 (emphasis added). In addition, "[t]he trial court must also find that 

the child witness would be traumatized, not by the courtroom generally, but by the presence of the 

defendant." Id. (emphasis added). Finally, " the trial court must find that the emotional distress 

suffered by the child witness in the presence of the defendant is more than de minimis, i. e., more 

than. "mere nervousness or excitement or some reluctance to testify." Id. In Craig. this final prong 

was met by showing that the emotional distress would prevent the child from "reasonably 

communicat[ing]." Id. at 841, 856. 

Military Rule of Evidence 61 1 (d) applies the holding in Craig to military courts. Mil. R. 

Evid. 61 l(d)(3) requires the Military Judge to allow a child witness to testify remotely if the 

moving party satisfies a tripartite test (which the VLCs lay out in their motion) as follows: 

a. that it is necessary to protect the welfare of the particular child witness; 

b . that the child witness would be traumatized not by the courtroom generally, but by the 
presence of the accused; and 

c. that the emotional distress suffered by the child witness in the presence of the accused 
is more than de minimis . 

R.C.M. 9 14A (Use of remote live testimony of a child) serves to implement this 

evidentiary rule, providing that "A child shall be allowed to testify out of the presence of the 

accused after the military judge has determined that the requirements of Mil. R. Evid. 61 l(d)(3) 

have been satisfied." 

4. Discussion. 

a. The Military Judge did not incorrectly apply the test set forth in Mil. R. Evid. 
61l(d). 

The VLCs now come before the Court again, arguing that the Military Judge incorrectly 

applied the test set forth in Mil R. Evid. 61 1 (d) by signaling in his ruling that expert testimony 

was required to justify such a request. In doing so, the VLCs argue that the Court applied the 

pre-2016 version of Mil. R. Evid. 61 l(d) which required expert testimony. This is simply not 
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correct. In the VLCs' original motion and the Defense's 24 April 2020 response, the parties 

cited to the correct standards under R.C.M. 914A and Mil. R. Evid. 61 l (d) captured in the 2019 

Manual for Courts-Martial. At the 4 May 2020 Article 39a hearing, the Defense addressed all of 

the military appellate case law on this issue1 which spanned the years of 1990 to 2018 in 

argument before the Court. The Defense argued that the VLCs had not produced enough 

evidence justifying, "under the standards laid out in the case law and the rules," that remote live 

testimony was appropriate in this case-a subjective proffer from a biased party, alone, should 

not be enough to overcome a criminal defendant's Sixth Amendment rights. The Court agreed. 

The third bullet point of the Court' s ruling clearly recites the correct and current version of Mil. 

R. Evid. 61 l(d). The VLCs' disagreement ultimately arises from the fifth bullet point of the 

1 United States v. Thompson. 3 1 M.J. 168 (C.A.A.F. 1990) (affirming military judge's finding o f necessity based 
on the testimony of a psychologist who had been qualified as an expert witness in the area of child sexual 
abuse and had been treating the minor complaining witnesses over a long period); United States v. Williams, 37 
M.J. 289 (C.A.A.F. 1993) (affmning the military judge"s finding of necessity based on the testimony of a 
psychologist who bad examined both minor complaining witnesses); United States v. Longstreath. 45 M.J. 366 
(C.A.A.F. 1996) (affirming the military judge's finding of necessity based on the testimony of a clinical 
psychologist who had been treating one of the minor complaining witnesses, and the actual traumatization 
observed by the court during the other minor complaining witness' multiple attempts to testify); United States v. 
Anderson, 51 M.J. 145 (C.A.A.F. 1999) (affirming the military judge's finding of necessity based on the 
testimony of a licensed psychologist. who had been accompanied by a government expert in child sexual abuse 
when evaluating the minor complaining witnesses); United States v. McCollum, S8 M.J. 323 (C.A.A.F. 2003) 
(affirming the military judge"s finding of necessity based on the testimony of a licensed clinical social worker 
who had been q ualified as an expert in the field of diagnosing and treating sexually abused children, and 
had counseled the minor complaining witnesses over the course of 11-12 weekly sessions); United States v. Pack. 
No. NMCCA 200400772, 2006 CCA LEXIS 286 (N-M Ct. Crim. App. Oct. 26, 2006) (affmning the military 
judge's finding of necessity based on the testimony of a psychologist who had been qualified as an expert in 
psychotherapy and clinical psychology and bad treated the minor complaining witness for several months prior 
to trial); United States v. Pauly. No. ACM 36764. 2008 CCA LEXIS 292 (A.F. Ct. Crim. App. Aug. 11. 2008) 
(affirming the military judge's finding of necessity based on the testimony of a forensic psychiatrist who had: 
(1) been qualified as an exper t in for ensic psychiatry and the treatment of sexual abuse victims; (2) 
interviewed the minor complaining witness. her mother and step-mother; (3) reviewed records in the case; and (4) 
observed the complaining witness· attempted testimony from the back of the courtroom); United States v. 
Lobsioger, No. NMCCA 200700010, 2009 CCA LEXIS 357 (N-M Ct. Crim. App. Oct. 27, 2009) (affirming the 
military judge's finding of necessity based on the testimony of an expert witness in the field of clinical and 
child psychology, along with extensive discussions that resulted in agreements amongst the parties); United 
States v. Delmaster. No. ARMY 20150593, 2018 CCA LEXIS 43 (A. Ct Crim. App. Jan. 31 . 2018) (affirming the 
military judge"s finding of necessity based on the testimony of four witnesses-the minor complaining witness· 
foster mother of 18 months, assigned social worker. therapist, and an expert witness who testified in the field of 
clinical a nd forensic psychology). 
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Court's ruling wherein it finds that the VLCs had not met their burden under R.C.M. 905(c). 

The VLCs' motion for reconsideration amounts to a mere disagreement with the Military Judge's 

ruling and should be denied. 

b. The Defense is unable to substantively respond without discovery. 

As it did previously, the Defense seeks leave of the Court to file a substantive response in 

this matter. In filing the subject motion, the VLCs have placed the mental state of both  and 

 at issue-a Mil. R. Evid. 513 analysis requires a prediction of the anticipated emotional 

distress and trauma on each child witness should they testify in-person. In doing so, the VLCs 

have revealed only what they want. They have provided the Court some, but not all, of the 

known evidence addressing the mental state o arguing in tum that the Defense 

has not presented evidence to "contradict" them. See VLC Motion at 4. The VLC cannot use the 

sword in Mil. R. Evid. 61 l(d) and the shield in Mil. R. Evid. 513 in this fashion when the 

constitutional rights of a criminal defendant are at stake. 

In order to adequately respond to this motion, the Defense has to be able to assess each of 

the three prongs laid out above in Mil. R. Evid. 61 l(d)(3). It is unable to do that without access 

to the evidence it has previously requested from the Government under Mil. R. Evid. 513, along 

with any other evidence that exists to support the opinions of Ms.  and Ms.  on this 

matter. Upon receipt of that evidence, the Defense needs time to be able to review that evidence 

with its expert in forensic psychology before substantively responding to the subject motion. 

This is the only way for the Defense to mount an adequate attack on their opinions. 

c. The VLCs have not met the requirements set forth in Mil. R. Evid. 61l(d). 

In their original 16 April 2020 motion the VLCs cited to the nature of the allegations and 

provided the Court with two emails from  designee, Ms.  noting her recent 
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interactions with both on the matter as well as her personal opinion, in support of their request. 

The VLCs offered no sworn testimony from witnesses in support of that motion. In this second 

attempt, the VLCs offer two new pieces of evidence, but again, no sworn testimony from 

witnesses in support of their request for reconsideration. 

The first piece of evidence is an updated email from Ms.  who now presents herself 

to the Court as a quasi-expert who is not a "licensed professional" but who has recently 

graduated with a bachelors of science in psychology and is applying to graduate school to earn 

her masters in clinical psychology. With this educational pedigree she offers that "most of [her] 

classes have been geared in the realm of child psychology and applied behavior analysis so [she] 

understand[s] that recognizing stressors after a traumatic event is crucial in keeping one's mental 

health intact'' and thus, remote testimony is in the best interest of both  and  One can 

presume that Ms. educational background has not changed dramatically in the 7 months 

since the first Article 39a hearing, but it was presented for the first time in the VLCs' motion for 

reconsideration. The only new fact presented in Ms. email is that . had a suicide 

attempt in October 2020 that nearly claimed her life. Ms.  is vague about the nature, 

circumstances, and treatment of perhaps purposefully so, because details 

would enable the Defense to investigate further. There is substantial evidence before the Court 

that prior to her allegations against Cpl True in September 2019,  had: borne witness to the 

sexual and physical abuse of her mother by her previous step-father who was thereafter court­

martialed, attempted suicide following  abuse, engaged in self-harm through cutting to 

the point where knives had to be hidden away in the residence, participated in weekly therapy 

sessions, was awar_e that her mother also cut herself and required in-patient mental treatment, had 

been prescribed  and took melatonin in order to sleep at night. Without knowing more 
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about the October 2020 suicide attempt how can the Defense confront or contradict it? The 

Defense is unable to effectively show the Court how  prior trauma and mental health 

issues, which predate her allegations against Cpl True, are impacting her current mental health 

picture. 

The second piece of evidence is a signed letter from Ms. , a licensed social worker 

and outpatient therapist who has been seeing  since before the first Article 39a hearing in 

this case. Why was this evidence not offered at the 4 May 2020 hearing? Regardless, the 

therapy did not begin until 7 months after the allegations against Cpl True and the letter itself 

lacks specificity. Ms.  noted that  "historically gets very upset when talking about 

past trauma." Although Ms.  references the "upcoming court case" and the "Defendant" 

in her letter, she does not define this past trauma or offer further details. As with  above, 

how can the Defense confront or contradict this without being able to distinguish between 

residual trauma from  and the relevant trauma resulting from the allegations against Cpl 

True? 

In either case, these two pieces of evidence do not reveal a marked change from what was 

known to the Court at the initial Article 39a session. Ms.  is still a lay person who is a 

biased party (being the sister of one of the complaining witnesses, and the aunt to the other two). 

Although Ms.  brief letter reveals that  is undergoing therapy, there is little in her 

proffer that wasn't previously conveyed by Ms. . The VLCs have still failed to meet their 

burden under Mil. R. Evid. 61 l{d) in order to overcome Cpl True's fundamental right to face his 

accusers in person. 
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d. The Government is unable to show the Court how it is able to meet the 
requirements set forth in R.C.M. 914A. 

R.C.M. 914A provides the minimum general procedures that must be in place once a 

Military Judge has determined that the requirements of Mil. R. Evid. 611 ( d) have been satisfied. 

In spite ofthis motion appearing before the Court twice, neither the Government nor the VLCs 

have demonstrated to the Court how these requirements will be met at the designated trial 

location, nor how the parties will be able to utilize media and photographic evidence in real time 

with  and  during the course of their testimony. 

5. Evidence. In addition to the charge sheets, the Defense submits the following enclosures as 

evidence in support of this motion: 

Enclosure (1) - NCIS Interviews of  of29 Sep 19 and 21 Nov 19 

Enclosure (2) - NCIS Interview of Cpl  of 30 Sep 19 

Enclosure (3) - NCIS Interview of  of 30 Sep 19 

Enclosure (4)- Lease Agreement of 1 Mar 19 

Enclosure (5) - Aguilar Record ofTrial 

Enclosure (6) - Excerpt from  SAFE of 30 Sep 19 

Enclosure (7) - Court Appointment of Designee for and  of 19 Mar 20 

Enclosure (8) - Defense Fourth Discovery Request of 8 Dec 20 

6. Burden of Proof. Pursuant to R.C.M. 905(c), the burden of proof and persuasion is on the 

VLCs who filed the subject motion. 

7. Requested Relief. The Court deny the VLCs' motion. Alternatively, the Court grant the 

Defense's request for leave to file a response to the VLC' s motion following discovery under 

Mil. R. Evid. 513 and consultation with the Defense expert in forensic psychology. 
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8. Oral Argument. Oral argument is requested on this motion. 

Dated this 14th day of December 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the Court and opposing counsel. 

Dated this 14th day of December 2020 

Captain, U.S. Marin s 
Detailed Defense Counsel 
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UN !TED ST A TES 

MICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

NAVY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL C IRCUIT 

V. 

GE ERAL COURT-MARTIAL 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTIO FOR 
APPROPRIATE RELI EF: 

COMPEL FUNDING FOR EXPERT 
WIT ESS 

20 December 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 703(d)-(e) and 

906(b)(7), Artic le 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth 

Amendment to the U.S. Constitution, the defense moves the court to order the Government for 

funding for Mr. ,  to act as an expert 

witness in this case. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) Michael A. True, U.S. Marine Corps, has been charged with: 13 

spec ifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 13 1 b (obstructing justice), I specification of Article 120 (abusive sexual contact), I 

specification of Article 128b (domestic violence), and 1 specification of Article 128 (assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. On 27 November 20 19, USACIL produced a DNA report in this case. Enclosure 1. 

That repott contained the following findings: ( I) a DNA mixture was detected on the vaginal and 

external genitalia swabs of  (assuming the remaining DNA profile was consistent with 

Cpl True); (2) Cpl True could not be excluded from the partial Y-STR DNA profile detected 
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from the genital and perianal swabs of  and (3) a DNA mixture was detected on the scrotal 

swabs from Cpl True but cou ld not be further interpreted until the appropriate standard for 

comparison and/or el imination was submitted to USACIL. 

c. On 28 January 2020, USAClL produced a second DNA report in this case following 

collection of buccal swabs from . Enclosure 2. That report contained the fo llowing finding: 

the DNA mixture detected on the scrotal swabs of Cpl True could not be interpreted due to 

"mixture complexity and biological relatedness." 

d. On 17 November 2020, produced a case report at the request of the 

defense. See enclosure 3 to enclosure 3.  

, processed Cpl True' s scrotal swab and the buccal swabs of  

 in independent replicate computer runs to infer possible DNA contributor genotypes from 

the samples. Notably,  were excluded from the DNA mixture found on Cpl 

True's scrotal swab. Further,  is associated w ith the closest exclusionary statistic of the three 

(assuming both two and three contributors). 

e. On 9 December 2020, the defense submitted a request for expert funding for Mr. 

, from Cybergenetics. Enclosure 3. In doing so, the defense discovered onto the 

Government, among other things, the  case report and Mr.  non-availabil ity 

dates (which include the current dates docketed for trial: 5-22 January 2021 ) . 

f. On 18 December 2020, the defense received the convening authority's denial. 

Enclosure 4. In denying the defense's request, the convening authority found that the defense 

had not provided sufficient justification that Mr.  was necessary as an expert witness. 

Specifically, the convening authority found that the defense had fa iled to show what information 
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Mr.  would provide to the finder of fact and how this information would differ from the 

Government's USACIL expert, Ms.  

g. That same day, the defense received d iscovery from the Government which included 

an emai l sent from tria l counsel to Ms.  on 14 December 2020 requesting that USACIL 

' ·conduct any and all testing that may provide clarity on the scrotal swab DNA profiles in US v. 

True (case 19-1856)." Encl~sure 5. 

h. As of the date of this fi ling, the defense has not received the trial counsel's 

endorsement that the convening authority reviewed prior to denying the defense's expert w itness 

request. 

4. Discussion. 

Pursuant to R.C.M. 703(d), when expert funding is denied by the convening authority, the 

request may be renewed before the m ilitary judge who shall determine whether the expert ' s 

testimony is re levant and necessary. The defense is entitled to expert assistance if such expert 

assistance is relevant and necessary for an adequate defense. 1 

Relevant evidence is defined in Military Rules o f Evidence (Mil. R. Evid.) 40 I as 

"evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it wou ld be without the 

evidence." 

There are three aspects to showing necessity: ( I) why the expert assistance is needed, (2) 

what the expert assistance w ill accomplish for the defense, and (3) why defense counsel is unable 

to gather and present the evidence that the expert consu ltant would be able to develop.2 The 

1 See R.C.M. 703(d), United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986). 

2 See United States v. Gonzalez, 39 M.J. 459,461 (C.M.A. 1994). 
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defense must show that there is a reasonable probability that the expert wou ld be of assistance to 

the defense and that denial o f the expert would result in a fundamentally un fair trial.3 

(1) Why the expert is necessary. 

The most critical piece of evidence the Government intends to present to members during 

the course of this court-martial are the results of a DNA test done on the vaginal and external 

genitalia swabs of ., and the genital and perianal swabs of  The Government intends to 

call Ms.  a DNA examiner from USACIL, to testify about the USACIL testing done on the 

swabs and the results o f that testing. Mr.  will testify to the testing conducted by 

 system as well as the results of that testing on the 

scrotal swabs o f Cpl True.  has been widely recognized, 

accepted, and admitted in state and federal courts across the country. See enclosures (4)-(5) of 

enclosure (3 ). 

(2) What the expert will accomplish for the defense. 

The defense intends to offer the testimony of Mr.  at trial as an expert w itness in 

accordance with Mil. R. Evid. 702. The defense anticipates that Mr.  w il l testify to the 

 

, and the results of that testing in this case to the finders of fact. 

(3) Why defense counsel cannot do this on their own. 

Because of the  the matters that Mr. 

 w ill testi fy to at trial cannot be deve loped or presented to the finder of fact without expert 

testimony from a  Moreover, the defense cannot so lic it this 

in formation through its granted DNA expert Ms.  who is not employed by 

, nor through the cross-examination of Ms.  because USACIL does not 

3 See United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 

4. 
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conduct this type of testing (as evident in their 28 January 2020 report). In sum, Mr.  

expert testimony is the only way for the defense to present this exculpatory evidence to the 

finders of fact. 

3. Evidence. In addition to the charge sheets cited above, the defense submits the following 

enclosures as evidence in support of this motion: 

Enclosure (I) - USACIL DNA Report of 27 Nov 19 

Enclosure (2) - USAClL DNA Report of 28 Jan 20 

Enclosure (3) - Defense Expert Witness Request-  of 9 Dec 20 

Enclosure ( 4) - Convening Authority Denial of 18 Dec 20 

Enclosure (5) - BS74 Email from TC to Ms.  of 14 Dec 20 

In addition to the enclosures, the defense intends to call Mr.  as a telephonic witness during 

the hearing. 

4. Burden of Proof. Pursuant to R.C.M. 905(c)(l)-(2), the burden of proof is on the defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

5. Requested Relief. The defense requests the court compel the government to provide the 

defense with the additional expert funding requested above. 

6. Oral Argument. Oral argument is requested on this motion. 

Dated this 20th day of December 2020 

 
Captain, U.S. Marine Corps 
Detai led Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 20th day of December 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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UNITED ST ATES 

MICHAEL A. TRUE 
CORPORAL 

NAVY-MARINE CORPS TRIAL JUDICIARY 
HA WAil JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. DEFENSE MOTION FOR 
APPROPRIATE RELIEF: COMPEL 

WITNESSES 

U.S. MARINE CORPS 

) 
) 
) 
) 
) 
) 
) 
) 
) 29 JANUARY 2021 

l. Nature of the Motion. Pursuant to RCM703(c)(2) and RCM 906(b)(7), the defense moves this 

Court to produce Special Agent  on the merits to testify to that Mrs. . told 

her on 29 September 2019 that she had never been sexually assaulted by Cpl True. 

2. Facts. 

a. Cpl True stands accused of violating Article 120 of the Uniform Code of Military 

Justice, among other charges, to wit: one specification of abusive sexual contact. (Charge 

Sheet). 

b. On 14 December, 2021 the Government provided their initial witness list, pursuant to 

a Defense discovery request, that included Special Agent . (Enclosure l ). 

c. On 14 January, 2021 the defense requested Special Agent  to testify 

on the merits that she spoke with the night her children made allegations of sexual assault 

against Cpl True, and when asked if she had been sexually assaulted,  stated she had only 

suffered physical abuse of a non-sexual nature. (Enclosure 2). 

d. On 14 January 2021, the government refused to produce Special Agent . 

(Enclosure 3). 

e. Despite repeated requests,  refuses to speak with the Defense. (Enclosure 4). 
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3. Discussion. 

The prosecution, defense, and court-martial have an equal opportunity to obtain witnesses 

and evidence. Article 46, UCMJ; RCM 703(a). "Each party is entitled to production of any 

witness whose testimony on a matter in issue on the merits or on an interlocutory question would 

relevant and neces.sary." RCM 703(b)(l). Relevant evidence has a tendency to make a fact of 

consequence more or less probable. Mil. R. Evid. 40 l. Necessary evidence describes non­

cumulative evidence that contributes to a party's presentation of the case in some positive way 

on a matter in issue. RCM 703(b)(l). Here, Special  will testify that  

responded negatively when asked if she had been sexually assaulted, on the same day her 

children accused Cpl True of sexual assault. Special Agent  testimony is relevant and 

necessary because it makes the allegation of a sexual assault less probable, supports the 

defense 's theory Mrs.  fabricated the allegation on a later date, and the defense has no other 

way to present this evidence. 

4. Evidence. The Defense submits the following as evidence on this motion: 

c) Testimony of Special Agent  

The Defense asks that the Government be ordered to produce Special Agent  for the 

purposes of the requested 39(a), pursuant to RCM 703 (b)( l ). 

5. Burden of Proof. In accordance with 905(c), the burden of proof and persuasion on any 

factual issue necessary to decide the motion rests on the Defense. The standard as to any factual 

issue necessary to resolve this motion is to a preponderance of the evidence. RCM 905(c)(l). 

6. Requested Relief. The Court order the Government to produce Special Agent  

 on the merits. 
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7. Oral Argument. The Defense requests an Article 39(a), UCMJ, hearing to present additional 

evidence and argument on this motion 

Captain, U.S. Marine Corps 
Detailed Defense Counsel 

****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 29th day of January 202 1 

. B. Larkin 
aptain, U.S. Marine Corps 

Detailed Defense Counsel 
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G ENERAL COURT-MARTIAL 
U NITED STATES MARINE CORPS 

UNITED STATES 

V. 

M ICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

1. Nature of the Response. 

HAW All JUDICIAL CmCUIT 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION TO COMPEL 

PRODUCT ION OF SPECIAL 
AGENT , 

NCIS 

8 Febrnary 2021 

This is the government response to the defense motion to produce Special Agent (SA) 

, NCIS, for in-person testimony. The government moves this Com1 to deny the 

request because (I) it is untimely and unsuppo11ed by good cause justifying the deviation from 

the com1 ordered milestones, and (2) SA expected testimony is not relevant or 

necessary to the defense of the charged misconduct. 

2. Summary of the Facts. 

a. The Accused is charged in relation to with violations of Articles 120, 128, and 

128b of the Unifotm Code of Military Justice. See Charge Sheet. 

b. On 29 Sept 2019, Special Agent (SA)  accompanied  and her 

children to , and during this time she had a discussion with that was 

annotated in the report of the investigation. See Enclosure (I). 

c. SA  is identified as the "Reporting Agent" and the ROI has been bates 

stamped as BS0 1-0066 through BS0 1-0068. See Enclosure ( I). 

d. SA  report indicates that  inform ed SA  that the Accused had 

physically assaulted  in the past. See Enclosure ( l ). 

1 
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e. On 21 November 2019,  was again interviewed byNCIS and recounted at least 

three instances in which the Accused physically assaulted her. See Enclosure (2). 

f.  recounted an instance sometime around August or September of 2019, after she 

had married the Accused, in which the Accused attempted to be "lovey" and started to touch her 

breast, buttocks, and thighs.  rebuffed his advances as he started to try and pull her pants 

down. . stated the sexual advances were unwanted and the Accused responded by becoming 

violent and physically assaulting  See Enclosure (2). 

g. The government provided discovery that identified Special Agent  as a 

participating agent prior to c,ompleting its disclosure obligations on 25 march 2020. See Trial 

Management Order (TMO). 

h. Defense witness request were due on 2 April 2020. See TMO. 

i. Paragraph 2 of the judicially ordered TMO requires the patties to include an 

explanation for good cause when providing notice after a ordered milestone. See TMO. 

j. SA  is cuITently stationed in  

3. Discussion. 

RCM 703(a) provides that "[t]he prosecution and defense and the court-martial shall have 

equal oppoitunity to obtain witnesses and evidence ... including the benefit of compulso1y 

process." RCM 703. Each party is entitled to production of any witness whose testimony on a 

matter in issue on the merits or on an interlocutory question would be "relevant and necessary." 

RCM 703(b)(J). Evidence is relevant when it has a tendency to make a fact that is of 

consequence in determining the action more or less probable than it would be without the 

evidence. MRE 401. Necessary means the evidence is not cumulative and would contribute to a 

party's presentation of the case in some positive way on a matter in issue. RCM 703(b)(l) . 
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Bias, prejudice, or any motive to misrepresent may be shown to impeach the witness 

either by examination of the witness or by evidence otheiwise adduced. MRE 608(c). 

Furthermore, MRE 613 pe1mits the introduction of a witness' prior inconsistent statement is 

admissible only if the witness is given an opportunity to explain or deny the statement. MRE 

613(b). 

The defense request to produce SA  is untimely and they have not provided this 

Court with any good cause for why a deviation from the court ordered milestones is wan-anted. 

The defense has been in possession of discovery identifying SA for approximately a 

year and is only now requesting SA  production. The defense untimely request 

should be denied as SA  testimony is not relevant or necessary because  prior 

statements of 30 September and 21 November 2019 are not inconsistent. 

 statement made to SA  that she had not been the victim of sexual assault 

is not inconsistent with her 21 November statement, in which she explains that the Accused, her 

husband at the time, attempted to get " lovey" and started touching her body.  resisted him as 

he attempted to pull her pants down, which initiated a physical assault for which the Accused is 

charged. While this description may meet the definition of abusive sexual contact, it may not fit 

the laymen's definition of a sex c1ime.  September statement was in the context of her 

discovering her children had been vaginally raped by the Accused - such conduct is always 

understood to be a sexual offense. In both interviews,  asse11ed that she was the victim of 

domestic violence. SA  testimony would only become relevant or necessary in the 

event that  testified inconsistent with her November 2019 statement. 

4. Evidence and Burden of Proof 

a. In suppo11 of this motion, the Government offers the following evidence: 
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1. The Charge Sheet and TMO 
LL Enclosw-e ( 1). Summary of statement to NCIS of29 September 2019. 

111. Enclosure (2). Summary of statement to NCIS of 21 November 2019. 

b. Defense as the moving party, bears the burden of persuasion. R.C.M. 905(c)(2). The 

burden of proof on any factual issue the resolution of which is necessary to decide this motion is 

by a preponderance of the evidence. Id. at (c)(l). 

5. Relief Requested. 

The Government requests this court deny Defense' s motion to produce SA  for 

in-person testimony and find that alternate fo1ms of testimony are sufficient in the event that  

were to testify inconstantly with prior out of comt statements. 

6. Oral Argument. 

The Government requests oral argument. 

 
Major, U.S. Marine Corps 
Complex Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED ST ATES 

V. 
MICHAEL A. TRUE 
CORPORAL 
USMC 

MOTION 

DEFENSE MOTION IN 
LIMINE 

(Unanimous Verdict 
Instruction) 

27 January 2021 

Pursuant to Rule for Courts-Martial (R.C.M) 905(b), the Defense moves that the 

members panel be instructed that they must reach a unanimous verdict in order to convict 

Corporal (Cpl) Michael A. True. 

SUMMARY 

Currently the law allows service members to be convicted at court-martial by a two­

thirds or three-fourths vote. However, the Supreme Court has ruled that the Sixth Amendment 

mandates that civilian juries cannot convict except by a unanimous verdict. While the Supreme 

Court has long said that the Sixth Amendment right to trial by jury does not apply to courts­

martial, this sweeping declaration- which was dicta when it was pronounced- has never been 

tested against a request for unanimity. In the alternative and in light of the substantial changes to 

the scope, form, and impact of courts-martial since the founding era, due process requires 

unanimity in findings because the factors militating in favor of this right outweigh the balance 

struck by Congress. 
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FACTS 

a. Corporal (Cpl) True has been charged with: 13 specifications of Article 120b 

(rape/sexual abuse/sexual assault of a child), 3 specifications of A1ticle 115 (communicating 

threats), 3 specifications of Article 127 ( extortion), 4 specifications of Article 131 b ( obstructing 

justice), 1 specification of Article 120 (abusive sexual contact), 1 specification of Article 128b 

( domestic violence), and I specification of Article 128 ( assault consummated by battery upon a 

spouse). See Charge Sheets. 

BURDEN 

The burden of proof and persuasion rests on the Defense for this motion. The standard as to 

any factual issue necessary to resolve this motion is to a preponderance of the evidence. 

RCM 905(c)(l). 

LAW 

1. The Sixth Amendment Requires a Unanimous Verdict to Convict 

The Sixth Amendment guarantees that "the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall have been 

committed" in "all criminal prosecutions." The Fifth Amendment provides, "No person shall be 

held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment 

of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in 

actual service in time of War or public danger." 

In Ramos v. Louisiana, 590 U.S. __, No. 18-5924 (2020), the Supreme Court held that 

the Sixth Amendment jury trial right carries with it a requirement that verdicts for "serious" 

offenses be rendered by unanimous vote. Slip. Op. at 3-5. The Court reached this conclusion on 

the basis of the historical practice during the founding era, and found that the Framers would 
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have understood the phrase "impartial jury" as used in the Sixth Amendment to mean one that 

could only render a conviction ·upon reaching a unanimous verdict. Id. at 4-7. The Court also 

pointed out that it has long recognized a distinction between the constitutionally required 

composition of a jury (e.g. allowing women and people of color to sit on juries), and whether or 

not the constitution required that jury render a unanimous verdict, however constituted. Id. at 15, 

fn.47. 

By contrast, the Supreme Court has long held that the Sixth Amendment right to trial by 

jury does not apply to courts-martial based on the exception from grand jury indictment in the 

Fifth Amendment. See, e.g., Exparte Milligan , 71 U.S. 2, 123 (1866);Ex parte Quirin, 317 U.S. 

1, 39-40 (1942); Welchel v. McDonald, 340 U.S. 122, 127 (1950); Reid v. Covert, 354 U.S. I, 21 

(1957); O 'Callahan v. Parker, 395 U.S. 258, 261-62 (1969). However, the Supreme Court has 

not elaborated on why precisely this is, nor has the Court specified whether this declaration 

applies to all facets of the jury trial right, or just some of them. 

The decision in Milligan concerned the rights of a civilian tried by military commission 

during the Civil War. The Court based its conclusion about the Sixth Amendment on the 

Framer's exclusion of "cases arising in the land and naval forces" from the grand jury 

requirement of the Fifth. 71 U.S. at 122-30. All subsequent cases reiterated this dicta without 

criticism, though never in the context of unanimity. Quirin dealt with the jurisdiction of military 

commissions to try violations of the laws of war by enemy combatants. 317 U.S. at 39-45. In 

Welchel, the Court upheld the all-officer composition of the members' panel against a Sixth 

Amendment challenge. 340 U.S. at 126-27. In Covert, the Court rejected military jurisdiction 

over crimes committed by military dependents. 354 U.S. at 20-41. The Court in O 'Callahan 

enunciated the "service connection" requirement of court-martial jurisdiction, holding that a 
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service member was entitled to the full panoply of Sixth Amendment protections for crimes 

wholly unconnected to his military service. 395 U.S. at 272-74 ( overruled on that point by 

Solorio v. United States, 483 U.S. 435, 436.) 

The Court of Appeals for the Armed Forces has adopted this conclusion without 

comment or elaboration. See, e.g., United States v. Witham, 47 M.J. 297, 300-301 (holding that 

the Batson rule applies to peremptory challenges in courts-martial despite the inapplicability of 

the Sixth Amendment jury trial right). Yet the C.A.A.F., like the U .S. Supreme Court, has never 

addressed a unanimity requirement. 

It is worth noting that the Supreme Court has recently confirmed that courts-ma1tial 

"decide criminal ' cases' as that term is generally understood . . . in strict accordance with a body 

of federal law ( of course including the Constitution)" and that the "procedural protections 

afforded to a service member are 'virtually the same' as those given a civilian criminal 

proceeding, whether state or federal." Ortiz v. United States, 138 S.Ct. 2165, 2174 (2018) 

(citation omitted). The Court went on to note that while court-martial "jurisdiction has waxed 

and waned over time, courts-martial today can try service members for a vast swath of offenses, 

including garden-variety crimes unrelated to military service. [Citations]. As a result, the 

jurisdiction of those tribunals overlaps significantly with the criminal jurisdiction of federal and 

state courts." Id. at 2174-75 (citing Solorio, 483 U.S. at 438-41). 

2. Due Process 

The Constitution gives Congress the power to "make rules for the government and 

regulation of the land and naval forces." U.S. CONST, art I, § 8, cl. 14. The Supreme Cou1t has 

held that the composition, organization, and administration of courts-martial are matters 
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"appropriate for congressional action." Welchel, 340 U.S. at 127 (upholding an all-officer 

panel's conviction of an enlisted man). When Congress is acting pursuant to this power, its 

decisions are owed great deference. Solorio, 483 U.S. at 447-48 (doing away with the service 

connection requirement for court-martial jurisdiction). The High Court has further found that 

military tribunals "probably never can be constituted in such a way that they can have the same 

kind of qualifications that the Constitution has deemed essential to fair trials of civilians in 

federal courts." Covert, 354 U.S. at 39. This is owing in large pa1t to the different demands of 

the military, as against the civilian sector. Id. at 35-39 (noting the consolidation of legislative 

and j udicial powers in the executive branch under the military justice system); see also Curry v. 

Secretary of Army, 595 F.2d 873, 880 (1979) (finding that the needs of the military "mandate[] 

an armed force whose discipline and readiness is not unnecessarily undermined by the often 

deliberately cumbersome concepts of civilian jurisprudence"). 

Nevertheless, Congress' power to act in the arena of military justice is not absolute. 

"Congress, of course, is subject to the requirements of the Due Process Clause when legislating 

in the area of military affairs, and that Clause provides some measure of protection to defendants 

in military proceedings." Weiss v. United States, 510 U.S. 163, 176 (1994). In arguing that the 

Due Process Clause mandates a right not provided for by Congress, the standard is "whether the 

factors militating in favor of' that right "are so extraordinarily weighty as to overcome the 

balance struck by Congress." Id. at 177 (citing Middendorf v. Henry, 425 U.S. 25, 44 (1976) 

[rejecting a Due Process right to counsel at summary courts-martial]). This test is one that must 

consider the role that military law plays in "maintaining good order and discipline in the armed 

forces," the promotion of "efficiency and effectiveness in the military establishment," and in 

"strengthen[ing] the national security of the United States." Sanford v. United States, 586 F.3d 
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28, 36 (D.C. Cir. 2009) (internal quotation marks omitted). However, these considerations are 

underpinned by the principle that "a fair trial in a fair tribunal is a basic requirement of due 

process." Weiss, 5 l 0 U.S. at 178 (internal quotation marks omitted). 

In Weiss, the Court rejected the accused's argument that military judges needed to serve 

for fixed terms. 510 U.S. at 181. With respect to the Due Process argument, the Court found 

that " the historical fact that military judges have never had tenure is a factor that must be 

weighed" in assessing Congress' balance of rights. Id. at 179. The Court went on to hold that 

other provisions of the UCMJ- Article 26, Article 37, Article 98, Article 41 , and appellate 

review by the Court of Military Appeals- all worked to preserve judicial independence and 

impa11iality sufficient to satisfy the Due Process Clause. Id. at 179-81. 

In United States v. Mitchell, the C.A.A.F. rejected the accused's assertion that the roles 

played by the Judge Advocate General and Assistant Judge Advocate General of the Navy in 

preparing fitness reports for appellate military judges created a constitutionally impermissible 

appearance of impropriety and lack of independence by tempting those judges to shape their 

opinions in an effort to curry favor. 39 M.J. 131 , 135-42 (C.M.A. 1994). Relying on Weiss, the 

court held that (a) the accused had not carried his burden to show the invalidity of this practice, 

and (b) the legal premises of his argument were inadequate. Id. at 136-142. To the latter point, 

the court found that the arguments (1) misapprehended the role and independence of the JAG 

and AJAG, (2) failed to adduce any evidence that supported a perception that these officials were 

biased in favor of the government, (3) failed to show that the JAG or AJAG disregarded laws 

prohibiting them from attempting to influence findings and sentencing decisions through fitness 

reports, ( 4) failed to show that the judges in question actually believed their fitness repo11s 

\ 
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evaluated their decisions, and (5) failed to show that the proposed "reasonable man" perception 

created a constitutionally impermissible risk of unfairness. Ibid. 

The C.A.A.F. applied this standard again in United States v. Vazquez, 72 M.J. 13 

(C.A.A.F. 2013). There, the accused challenged procedures under UCMJ Article 29 which, after 

a member was excused from his trial following the bulk of the government' s case in chief, 

allowed the new members to be read a verbatim transcript of all witness testimony up to that 

point. Id. at 15-16. The court held that the accused failed to carry his burden under Weiss, 

noting that Article 29 "represents Congress' view of what 'process is due' in the event a panel 

falls below quorum," and that the accused failed to show "how the members in his case were 

either actually unfair or appeared to be unfair." Id. at 19-20. 

In Sanford, the Circuit Court of Appeals rejected a challenge to the panel size of a special 

court-martial which convicted the accused. The accused argued that Ballew v. Georgia, 435 U.S. 

223 (1978)-holding that the Sixth Amendment requires a minimum of six people to sit on a jury 

for trial of non-petty offenses- rendered his four-person special court-martial invalid. Sanford, 

586 F.23d at 29. The court began by acknowledging that court-martial members are selected "on 

the basis of who is best qualified for the position." Id. at 33-34. The court went on to find that 

the accused had failed to apply the Weiss balancing test to his claim, and therefore failed to show 

that the "same concerns underlying the Ballew decision also undermine ' a fair trial in a fair 

tribunal,' which is 'a basic requirement of due process,"' and thereby establish the constitutional 

invalidity of the practice. Id. at 35-37. Specifically, the court contended that the accused had not 

addressed the role military law plays in the maintenance of good order and discipline, military 

effectiveness, or the rules governing member qualifications and de novo appellate review. Id. at 

36. 

I \ 
Appellate Exhibit _'--__ _ 

Page 7 of 2 1 



ARGUMENT 

I. The Sixth Amendment Unanimity Requirement Extends to Courts-Martial 

As an historical matter, the Founders likely never considered that the court-martial 

system would be so extensively applied as it is today for the simple reason that they did not 

intend to provide a standing military. Thus it is far more plausible that they expected most 

crimes to be tried through the civilian criminal justice system with all of its attendant protections, 

while coui1s-martial would be applied only in times of actual national conflict. 

Moreover, the actual scope of court-martial jurisdiction in the Founding Era was limited. 

Indeed, if a military member was accused of committing a crime "punishable by the known laws 

of the land," the service member's commander was charged with delivering "such accused 

person or persons to the civil magistrate" for trial. 1 AMERlCAN ARTICLES OF WAR OF 1776, § X, 

art. l (hereinafter AW 1776). Once again, this trial would presumably be conducted with the full 

spectrum of constitutional rights afforded to an accused. 

Today, by contrast, Congress has established a system that is essentially ''judicial" in 

character, and which exercises comprehensive jurisdiction over service members wherever they 

are and whatever crimes they may have committed. See Ortiz, 138 S.Ct. at 2174. As such, the 

sweeping declaration of Milligan is at odds with Ortiz's implicit recognition that many coU11s­

martial today are "criminal prosecutions," and for that reason should now fall under the purview 

of the Sixth Amendment. Indeed, the Court in Ramos recognized that it is improper to subject 

the guarantee of the Sixth Amendment to a " functionalist assessment." Slip Op. at 15. In sho11, 

1 The Majority in Solorio noted some dispute over the precise reach of courts-martial in practice-citing the 
"general article" of AW 1776, section XVIIl- but ultimately deemed resolution of that question irrelevant to its 
conclusion that fears of Executive overreach were satisfied by placing the authority to define jurisdiction with 
Congress. Solorio, 483 U.S. at 444-46. But see Covert, 354 U.S. at 23-26 & nn.42, 44 (noting that civilian 
jurisdiction over crimes committed by service members was the rule in peacetime at least through the end of the 
19th century). 
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because the dicta in Milligan lacks a foundation for its application to the modem system with 

regard to unanimity, this facet of the Sixth Amendment should be incorporated to the court­

martial, even if those otlier facets ( e.g. venir) are not. While it is true that Ramos based its 

conclusion on the common law practice of jury trials, Ramos, Slip Op. at 6 (citing Thompson v. 

Utah, 170 U.S. 343,348 (1989))- a common law that excluded courts-martial by parallel 

historical practice- the modem court-martial system more closely resembles the civilian system 

in scope and application. For this reason, the court-martial should be reevaluated as worthy of 

coming within this historical protection, rather than simply functioning as a label that allows 

Congress to abrogate whatever rights it thinks expedient. 

As a final matter, there is no merit to a slippery slope argument that such a holding would 

have the effect of requiring grand jury indictments in courts-ma11ial. The Supreme Court long 

ago recognized that a trial-even for a capital offense-can be conducted in accordance with due 

process even if done so without an indictment. See Hurtado v. California, 110 U.S. 516, 537 

( 1884). This same logic can be extended to courts-martial without doing violence to the 

language of the Fifth or Sixth Amendments. See, e.g., Curry v. Secretary of Army, 595 F.2d 873, 

876-77 (upholding the convening authority's role in the referral of charges as consistent with due 

process). 

2. Due Process Requires Unanimous Findings 

a. Historical development of court-martial voting 

For nearly 150 years, courts-martial reached their fmdings by majority vote. See 

Hearings before the Senate Committee on Military Affairs, Appendix I to S.Rep. 130, 64th 

Cong., l st Sess., 64 (statement of Brig. Gen. Enoch Crowder). Indeed, it was not until 1920 that 

the requisite percentage was raised to two-thirds in non-capital cases. AMERICAN ARTICLES OF 
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WAR OF l 920, § 43. This change was met with some dissent, with one general noting that the 

old system "makes for justice most of the time," and arguing that because military law has as its 

"primary object ... the paramount necessity of safeguarding the whole force," the risk that the 

guilty go free poses a much greater danger to the military establishment than it does to civilian 

society, and justifies less emphasis on individual protections and rights. Proceedings and Report 

of Special War Department Board on Courts-Martial and Their Procedure, July l 7, 1919 (OCLC 

No. 276296627). 

In 1946, the War Department directed a study of the military justice system, and an 

advisory committee received and complied answers to forty-five different questions. It received 

responses from 81 general officers, 66 active and former judge advocates, and 46 enlisted men. 

Report of War Department Advisory Committee on Military Justice (hereinafter Vanderbilt 

Report) (OCLC No. 318813448). When asked specifically whether unanimous votes should be 

required to convict, the majority of all three categories of respondent answered in the negative. 

Each group stated that "hung juries" were not desirable in times of war. Id. at pp. 54-55. 

Among the judge advocates, however, "the suggestion was made that unanimity be required 

when the charged offense is the equivalent to a felony in civilian jurisprudence." Id. at p. 55. 

Two-thirds vote was the rule for non-capital cases until 2019, when the Military Justice 

Act of2016 became effective. See 10 U.S.C. § 852. That law raises the required number of 

votes to three-fourths of the members. This change came about after a working group noted the 

wide variance in actual percentages required for a conviction under the previous system­

ranging from 67% to 80% depending on the number of members present. REPORT OF THE 

MILITARY JUSTICE REVIEW GROUP 2015, pp.458-59. Notably, this report cited to the Oregon and 

Louisiana statutes which were ruled unconstitutional by Ramos in its discussion of civilian 
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practice. Id. at p.459, n.6. The House and Senate adopted this change without substantive 

comment. H.Rep. 114-840, 114th Cong., 2d. Sess., p. 1521; S.Rep. 114-255, 114th Cong., 2d 

Sess., p.604. 

b. A unanimous finding is required for proof beyond a reasonable doubt. 

The Supreme Court in Ramos ultimately concluded that, in order to give content to the 

phrase " impartial jury," the verdict needed to be unanimous. 590 U.S. __ , No. 18-5924 Slip. 

Op. at 4-5, 12. The Sixth Circuit held almost 70 years ago that "unanimity of a verdict in a 

criminal case is inextricably interwoven with the required measure of proof. To sustain the 

validity of a verdict by less than all of the jurors is to destroy this test of proof, for there cannot 

be a verdict supported by proof beyond a reasonable doubt if one or more jurors remain 

reasonably in doubt as to guilt. It would be a contradiction in terms." Hibdon v. United States, 

204 F.2d 834, 838 (6th Cir. 1953). That court went on to hold that unanimity "is of the very 

essence of our traditional concept of due process in criminal cases." Id.; accord Ramos, 590 

U.S.__, No. 18-5924, Sotomayor, J., concurring at 2. And, as the Court held in Ortiz , "Each 

level of military court decides criminal 'cases' as that term is generally understood, and does so 

in strict accordance with a body of federal law (of course including the Constitution)." Ortiz, 

138 S.Ct. at 2174. 

The UCMJ currently mandates that members be instructed that an accused "must be 

presumed innocent until his guilt is established beyond a reasonable doubt," and that "if there is 

a reasonable doubt as to the guilt of the accused, the doubt must be resolved in favor of the 

accused and he must be acquitted." 10 U.S.C. § 85 1 (c)(I )-(2). The Supreme Court has stated 

that the reasonable doubt standard "is a prime instrument for reducing the risk of convictions 

resting on factual error," and that it "provides concrete substance for the presumption of 
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innocence." In re Winship, 397 U.S. 358, 363 (1970). The Court went on to find that a lower 

standard would place an accused at "a disadvantage amounting of a lack of fundamental 

fairness" under the Due Process Clause. Id. at 363-64. In support of its conclusion, the CoUI1 

noted that there is always a margin of error in litigation, and where an accused has an interest at 

stake which is protected by the Due Process Clause- namely, his liberty- that risk is mitigated 

by requiring the government to can-y its burden beyond a reasonable doubt. Id. at 364. 

In our system of military justice, members are not selected at random from the service at 

large. Rather, members are specifically nominated by the convening authority as those "best 

qualified for the duty by reason of age, education, training, experience, length of service, and 

judicial temperament." 10 U.S.C. § 825(e)(2); see also Sanford, 586 F.23d at 33-34. As such, it 

is impossible to understand how doubts held by members selected for these qualities could be 

considered "unreasonable." Yet this is precisely what the cun-ent arrangement allows. The 

government is required to prove its case beyond a reasonable doubt, yet the law implies that the 

doubts of 25% of members deciding the case are not reasonable doubts and can be disregarded 

for the purpose of carrying that burden and thereby depriving an accused of a protected interest. 

This is an inhe~ent conflict that cannot be resolved except through the requirement of unanimity. 

To the extent that concerns expressed by the dissenting General on the Special War 

Department Board- the risk of having criminals go free to rejoin the ranks- is a consideration 

relevant to the desirability of this facet of the military justice system, it reflects a pre-judgment 

of an accused that runs directly counter to the presumption of innocence. Moreover, it entirely 

disregards the concomitant risk that an innocent person gets convicted. 

This is not a case like Mitchell, wherein the accused only offered speculation as to how 

he was harmed by a mere perception of potential unfairness in the preparation of fitness reports 
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for judges. 39 M.J. 136-142. Nor is it like Vazquez where the accused failed to show "how the 

members in his case were either actually unfair or appeared to be unfair" when brought up to 

speed by transcripts rather than live testimony. 72 M.J. at 19-20. Rather, the risk of unfairness 

in the present case is tangible and calculable. The government need not carry its burden with 

respect to 25% of the members to secure a conviction, thus truncating the presumption of 

innocence and shifting the risk of factual error or insufficiency onto the accused. Due Process 

requires a "fair trial in a fair tribunal," Weiss, 510 U.S. at 178, and by failing to hold the 

government to its burden, the law allowing for less than unanimous findings creates a 

constitutionally impermissible risk of unfairness, see Winship, 397 U.S. at 363-64. 

c. The attendant effects of a court-martial conviction mandate unanimous findings 

Following conviction at a general or special court-martial, a service member then 

becomes subject to a host of federal laws and regulations. First and foremost, a finding of guilt 

is counted as a "prior sentence" under the Federal Sentencing Guidelines. U.S.S.G. § 4A 1.2(g). 

It becomes unlawful for that person- if convicted of any crime punishable for more than one 

year in confinement- to possess a firearm. 18 U.S.C. § 922(g)(l). That person can then be 

convicted for violating the that law, even if their court-martial conviction was for military­

specific offenses. United States v. MacDonald, 922 F.2d 967 (9th Cir. 1993) (upholding a 

conviction for felon-in-possession where the defendant had been court-martialed forty years 

prior for fraudulent enlistment, failure to obey a lawful order, and sale of a liberty pass). The 

court in MacDonald specifically held that courts-mrutial are "courts" and convictions rendered 

therein are "crimes" for civilian federal law purposes. Id. at 970. Additionally, and particularly 

pertinent here, individuals convicted of sex crimes in violation of the UCMJ are required to 

register as sex offenders under the Sex Offender Registration and Notification Act. 18 U.S.C. § 
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2250; 34 U.S.C. §§ 20911, 20913. And of course those individuals will have a criminal record in 

a federal data base that will then follow them throughout their lives long after their sentence has 

been served and their military service has ended: 

These laws apply equally to civilians, but a key difference is that, following Ramos, 

every civilian will have the benefit of the requirement of a unanimous jury verdict, while Cpl 

True will be made to suffer these effects on the basis of a mere three-fou1ths concurrence of 

court-martial members. In effect, Cpl True is prone to lose a host of rights more easily by virtue 

of his military service. This loss is a substantial factor in evaluating the balance struck by 

Congress in delineating the rights due an accused in military courts, for it increases the risk to his 

liberty without increasing the scope of protections. 

d. The scope of the modern court-martial favors unanimous findings. 

The jurisdiction and scope of the court-martial has expended greatly since the founding 

era. Aside from the enactment of a comprehensive criminal code, modem precedent has 

authorized military jurisdiction over service members regardless of where they commit crimes 

and regardless of whether those crimes are related to military service. See Solorio, 483 U.S. at 

436 ( overruling the "service connection" requirement for court-martial jurisdiction). This 

certainly was not always the case. In the decades following the founding of the United States, 

"the right of the military to try soldiers for any offenses in time of peace had only been 

grudgingly conceded." Covert, 354 U.S. at 23. Certainly by 1916, the jurisdiction of courts­

martial had been extended to give them "concurrent jurisdiction with the civil courts to try 

noncapital crimes of person subject to military law at all times and wherever committed .... " 

Statement of Brig. Gen. Enoch Crowder, p.32. Even so, there was some dispute as to whether 

these enactments granted jurisdiction on the basis of "status," or whether there needed to be 

Appellate Exhibit L x: J . 

Page 14 of 2 1 



some connection to military service to bring offenses within the cognizance of military cou1ts. 

Compare Solorio, 483 U.S. at 439, 444-45 (noting the ostensibly broad reach of the "general 

article") with id. at 458-60, Marshall, J., dissenting (arguing that military law traditionally only 

covered "offenses committed by members of the armed forces that had some connection with 

their military service"). The majority in Solorio declined to resolve this dispute, finding instead 

that fears about Executive overreach in the use of courts-martial to enforce his will were dealt 

with by giving Congress the authority to define that jurisdiction. Id. at 446. 

In any event, it was not at all clear that those practicing military law around the time the 

UCMJ was first adopted considered it to function as an equivalent to a civilian criminal code. As 

recorded by the Vanderbilt Report, at least some experienced judge advocates believed 

unanimity was advisable "when the charged offense is the equivalent to a felony in civilian 

jurisprudence." Vanderbilt Report at p.55. This indicates that at least some practitioners were of 

the understanding that courts-martial were not vehicles to enforce civilian laws. When asked 

whether military and non-military offenses should be treated differently, both generals and 

enlisted men suggested that it might be best to tum over civilian offenses to civilian authorities, 

at least during peacetime. Id. at pp.17-18. A number of enlisted men also suggested that civilian 

offenses should be handled "consistent with Federal laws and procedures." Id. at p.18. Yet 

today courts-martial have become all-encompassing bodies for the plenary enforcement of law. 

Military members may now be prosecuted for any number of crimes which are the equivalent to 

civilian felonies, whether committed on or off base, on duty or on leave, and whether they 

detract from military efficiency and readiness or not. Given the historical concerns about abuses 

of military justice, see Covert, 354 U.S. at 23-29, Congress cannot expand the reach of military 

law without also expanding the protections due to those subject to that law. 
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The present case is illustrative. Here, Cpl Trnewas the subject of a proactive 

investigation that combined the resources of the Federal DOJ, NCIS, the State of Hawaii, and the 

. Undercover agents posed as civilians and actively 

sought out individuals they believed were attempting to commit various sexual offenses, without 

regard to the operations or functions of any military department. This sort of coordinated 

effort-as well as the attenuation from military service- would have been anathema to the 

founding generation's beliefs about the role of comts-ma1tial. Indeed, it was precisely this sort 

of wide-ranging application of military law that led the drafters of the Constitution to d ivest the 

Executive of plenary control over military jurisdiction. If Congress has chosen to cast such a 

wide net, it cannot do so consistent with Due Process without providing an increased measure of 

protection for those that might be caught in it. 

e. No military concerns underpinning the court-martial system justify non­
unanimous findings. 

There are a number of concerns unique to the military environment that have been 

advanced to justify a court-martial system that would not stand up to constitutional muster if 

applied to civilians. None of them, however, favor non-unanimous convictions. 

It is true that "it is the primary business of armies and navies to fight or be ready to fight 

wars should the occasion arise," and that "the rights of men in the armed forces must perforce be 

conditioned to meet certain overriding demands of discipline and duty." Parker v. Levy, 417 

U.S. 733, 743-44 (1974), citing United States ex rel Toth v. Quarles, 350 U.S. 11, 17 (1955) and 

Burns v. Wilson, 346 U.S. 137, 140 (1953) (internal quotation marks omitted). The D.C. Circuit 

in Sanford identified the maintenance of good order and discipline, the promotion of efficiency 

and effectiveness in the military establishment, and the strengthening of national security as 

relevant considerations. 586 F.3d at 36 (citing the Preamble to the Manual for Courts-Martial 
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[MCM]). 2 In Curry, the court noted that military law " must be equally applicable in time of war 

and national emergency," and that the "need for national defense mandates an armed force 

whose discipline and readiness is not unnecessarily undermined by the often deliberately 

cumbersome concepts of civilian jurisprudence." 595 U.S. at 878, 880. The court also suggested 

that "the deterrent effect of immediate punishment may be crucial to the maintenance of 

discipline in crisis situations." Id. at 879. 

Brigadier General Crowder voiced the position that "The object of militaries is to govern 

armies composed of strong men so as to be capable of exercising the largest measure of force at 

the will of the Nation." Statement of Brig. Gen. Crowder, p.34 (internal quotation marks 

omitted). He goes on to say that "An army is a collection of armed men obliged to obey one 

man. Every enactment, every change of rule which impairs this principle weakens the army, 

impairs its value, and defeats the very object of its existence." Id. (internal quotation marks 

omitted.) He cites these principles as support for his position that the military cannot have "the 

vexatious delays and failures of justice incident to the requirement of a unanimous verdict." Id. 

at p.35. 

Levy, however, was a case deciding the scope of substantive rights due to a service 

member. 417 U.S. at 7454-49 (finding that military law may properly regulate "aspects of the 

conduct of members of the military which in the civilian sphere are left unregulated"). Nothing 

in the requirement for unanimous findings impacts the power of the military to curtail those 

rights to the benefit of good order and discipline, or to otherwise govern the conduct of Marines 

to that end. 

2 Conspicuously absent from the court's elucidation is the first stated purpose of military law, which is to "promote 
justice." MCM 2019 ed., I-1 , Preamble. 
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Likewise, concerns about the efficiency of the milita1y justice process and the military 

establishment as a whole are inapposite to a requirement that members render findings 

unanimously. Findings are the last step in a court-ma11ial, aside from sentencing. The 

procedures for obtaining and producing witnesses and evidence, for detailing counsel, and all 

other aspects of the actual preparation for and conduct of the trial are not impacted by this 

requirement. This satisfies the concern in Curry, that the precepts of civilian jurisprudence 

which are "deliberately cumbersome" not undermine the effectiveness of the military­

unanimity is no such burden. See 595 U.S. at 880. And to the extent Curry found " immediate 

punishment" to be a major factor in discipline, this position is undermined by failing to consider 

the parallel role of justice. 

The Vanderbilt Report recorded a number of important thoughts on this topic. Among 

the generals queried, the vast majority indicated the purpose of military justice was a 

combination of justice and discipline. Specifically, one noted that "an unjust application will 

result in loss of morale and of combat strength." Another noted that discipline does not hinge on 

punitive potential, but rather is "maintained by effective, responsible leadership through 

command, and indoctrination of all intelligent individuals with principles of personal 

responsibility for self-discipline and conduct." Vanderbilt Report, at p. l . Likewise, the enlisted 

men argued that "strict discipline results from justice," that discipline " is maintained by 

administration of justice," remarking that discipline "is not always punishment." Similarly, 

discipline " must be tempered with justice, if for no other reason than to maintain high morale 

and esprit de corps." Id. at p.2. The upshot is that the maintenance of discipline does not- and 

indeed should not- tum on the relative certitude of punishment. For if Marines are convinced 
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that they will not face a fair trial, their morale will suffer and the whole combat effort will be 

diminished. To this end, unanimity in fact promotes discipline, rather than impedes it. 

Any lingering concerns that unanimity will result in delay and "hung juries" are rendered 

moot by the current framework. As it now stands, if the members cannot reach a quorum for a 

finding of guilt, the accused is acquitted. 10 U.S.C. § 852; R.C.M. 92l(c)(2). In any event, 

concerns over hung juries and attendant delay in proceedings are not concerns which justify 

lightening the government's burden and shifting it to the accused. 

Lastly, there is the stated need for the military justice system to be equally effective in 

wartime as in peacetime. Yet, as with the concerns over the efficiency of the military 

establishment, it is not at all clear what impact a unanimity requirement would have on the 

overall efficacy in a deployed environment. It would seem there is none. Moreover, it is today 

sufficiently easy to convene courts-martial in a garrison setting, such that the need for full-blown 

trials on the front lines is greatly reduced. Finally, in the event that the procedures attendant to 

traditional cou11s-martial- to which unanimity would be but a minor modification- are still too 

cumbersome, the UCMJ preserves the right to try certain offenses which are deleterious to the 

war effort by military commission rather than court-martial. See, e.g., 10 U.S.C. § 81 

(conspiracy);§ 103 (spies);§ 103b (aiding the enemy). Congress is free to expand this list as the 

needs of the military evolve, but whether it does or not, unanimity has no impact on the conduct 

of courts-martial. 

In short, while all of these identified concerns are legitimate ones for Congress to 

consider, the factors which favor a unanimous panel outweigh their impact in this regard. As 

such, Due Process demands that an accused be convicted only by the unanimous vote of all 

members. 
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RELIEF REQUESTED 

The Defense requests that the members be instructed as follows: 

"The concurrence of all members present when the vote is taken is required for any finding of 
guilty. Since we have (8) members, that means all (8) members must concur in any finding of 
guilty. If one or more members do not agree that the government has proved a charge or 
specification beyond a reasonable doubt, then you must return a finding of not guilty as to that 
charge or specification." 

The Defense does not request oral argument. 

Respectfully submitted, 

aptain, U.S. Marine Corps 
Defense Counsel 
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I certify that I have served a true copy of the above on the Court and opposing counsel on 29 

· January 2021. 

Captain, U.S. Marine Corps 
Defense Counsel 
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N AVY-MARINE CORPS TRIAL J UDICIARY 
HAWAII J UDICIAL CIRCUIT 

UNITED STATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

1. Nature of the Motion, 

G ENERAL COURT-MARTIAL 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR UNANIMOUS 

VERDICT INSTRUCTION 

4 February 2021 

This is the government's response to the defense motion seeking a unanimous verdict 

instruction in the case of United States v Corporal (Cpl) Michael A. True, U.S. Marine Corps. 

This Cowt should DENY the defense's motion because the Sixth Amendment right to a trial by 

jury does not apply to cou1ts-martial and legal precedent has consistently recognized non­

unanimous verdicts as proper within the military. 

2. Statement of Facts. 

a. For the purposes of this motion, the government adopts the defense statement of facts. 

3.~ 

Under longstanding precedent, the court-martial process has been distinguished from the civilian 

I 
jury trial process in both the application of the Fifth and Sixth Amendments to the U.S. Constitution. 

"[T)he framers of the Constitution, doubtless, meant to limit the right of trial by j ury, in the sixth 

amendment, to those persons who were subject to indictment or presentment in the fifth."2 

1. The FifthAmendment 

The Fifth Amendment to the U.S. Constitution provides: 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia . . . nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process oflaw; nor shall private property be taken for 

1 Ex parte Milligan, 71 U.S. 2, 123 (1866) 
2 Id. Aprcl'"te Exhibit L'X.) 1' 

P;ige _______ of 'J 



public use, without just compensation. [Emphasis Added]3 

In United States v. Begani, The Navy and Marine Corps Court of Criminal Appeals 

(N.M.C.C.A.) found that the Fifth Amendment " reveals a design whereby the Constitution 

explicitly allows Congress, as the creator of all Federal tribunals and courts-martial, to 

withhold certain otherwise fundamental constitutional rights from those in the profession of 

arms."4 Moreover, the Begani court found that " While there is no question the right to a grand 

jury and the right to a trial by jury are fundamental constitutional rights, they are only 

fundamental to the extent (and to the persons to whom) the Constitution grants them in the first 

place."5 

The Supreme Court addressed the requirements of the Fifth Amendment Due Process 

Clause in Weiss v. United States, noting that when Congress legislates in military affairs, courts 

"must give particular deference to the determination of Congress."6 The Weiss standard 

established by the Supreme Court is "whether the factors militating in favor of' the claimed 

right "are so extraordinarily weighty as to overcome the balance struck by Congress." 7 

Furthermore, the Supreme Court has expressly found that "military society," is unique due to its 

mission to fight and win wars. 8 

2. The Sixth Amendment Does Not Apply to Courts-Martial 

The Sixth Amendment to the U.S. Constitution provides: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the state and district wherein the crime shall 
have been committed, which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of counsel for his defense.9 

3 U.S. Const. amend. V. 
4 United States v . Begani, 79 M.J. 767, 776 (N-M Ct. Crim. App. 2020) Citing: Ex parte Milligan, 71 U.S. (4 Wall.) 

2, 123, 18 L. Ed. 281 (1866). 
5 Id. 
6 Weiss v. United States, 510 U.S . 163 (1994), 
7 Id. At 177-78; See Also: United States v. Bramel, 32 M.J. 3 (C.M.A. 1990) (CMA summarily affirming a findin g over 
defense argument that denial of fundamentally fair criminal trial as guaranteed by the Fifth and Sixth Amendments where the 
findings of guilty were announced by less than a unanimous verdict of eight members.) 
8 Parker v. Levy, 417 U.S. 733 
9 U.S. Const. amend. VI. 

2 
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The Supreme Court in their decision in Ramos v. Louisiana, held that the Sixth 

Amendment jury trial right carries with it a requirement that verdicts for "serious" offenses be 

rendered by unanimous vote. 10 However, it is well established that "there is no Sixth 

Amendment right to trial by jury in cou11s-martial" in the armed forces. 11 The express 

exception relating to "land or naval forces" found in the Fifth Amendment and discussed 

above, has been " read over into the Sixth Amendment, so that the requirements of jury· trial are 

inapplicable." 12 Moreover, the Supreme Court and the C.A.A.F. have, over time, repeatedly 

held that the Sixth Amendment right to a jury trial does not apply to courts-martial. 13 C.A.A.F. 

has also expressly recognized that military criminal practice " requires ne ither unanimous panel 

members, nor panel agreement on one theory of liability, as long as two-thirds of the panel 

members agree that the government has proven all the elements of the offense." 14 

In United States v. Easton, the military's highest court held that "[b]y enacting Article 29, 

UCMJ, Congress evinced the intent that, in light of the nature of the military, an accused does not 

have the same right to have a trial completed by a pa11icular court panel as a defendant in a civilian 

jury does. 15 

Moreover, United States v. Rollins, The N.M.C.C.A. provided persuasive authority, 

when the court again rejected a challenge to non-unanimous verdicts, finding such verdicts do 

not violate the Sixth Amendment. 16 

10 Ramos v. Louisiana, 590 U.S._, No. 18-5924 (2020), Slip. Op. at3-5. 
11 United States v. Easton, 71 M.J. 168, 175 (C.A.A.F. 2012); Citing: Ex parte Quirin, 317 U.S. 1, 39, 63 S. Ct. 2, 87; United 
States v. Riesbeck, 77 M.J. 154 (C.A.A.F. 2018); United States v. Tulloch, 47 M.J. 283, 285 (C.A.A.F. 1997); United States 
v. Smith, 27 M.J. 242,248 (C.M.A. 1988); United States v. Wiesen, 57 M.J. 48, 50 (C.A.A.F. 2002). 
L. Ed. 3 ( 1942); United States v. Wiesen, 57 M.J. 48, 50 (C.A.A.F. 2002) 
12 Reid v. Covert, 354 U.S. 1, 37 n.68 (1957) 
13 Ex parte Quirin, 317 U.S. 1 (1942); United States v. Easton, 71 M.J. 168, 175 (C.A.A.F. 2012) (surveying different 
application of constitution to service members and noting '·there is no Sixth Amendment right Lo trial by jury in courts­
martial'") 
14 United States v. Brown, 65 M.J. 356, 359 (C.A.A.F. 2007) Citing: United States v. Vidal, 23 M.J. 319, 325 
(C.M.A. 1987). 
15 United States v. Easton, 7 1 M.J. 168, (C.A.A.F. 2012) 
16 United States v. Rollins, No. 201700039, 2018 CCA LEXIS 372, at *25 (N-M Ct. Crim. App. July 30, 2018) 
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The Supreme Court has regularly and consistently distinguished between civilian law, and 

military law. "The mi litary is, by necessity, a specialized society separate from civilian society."17 

Just as military society is distinct from the civilian sector, so too the Supreme Court has recognized, 

military law "is a jurisprudence which exists separate and apart from the law which governs in our 

federal judicial establishment."18The Uniform Code of Military Justice "cannot be equated to a 

civilian criminal code." 19 

3. Stare Decisis and Congressional Authority Control 

In order to provide for the common defense, the Constitution gives Congress the power 

to raise, support and regulate the Armed Forces.2° Clearly, it is Congress who holds the 

primary responsibility for the "de licate task of balancing the rights of servicemen against the 

needs of the military."2 1 The Supreme Court has recognized that "The disc ipline necessary to 

the efficiency of the army and navy, required other and swifter modes of trial than are 

furnished by the common law courts; and, in pursuance of the power conferred by the 

Constitution."22 Under the " Military Deference Doctrine," courts defer to Congress' exerc ise 

of its powers under A1ticle I, to regulate the military justice system. The Supreme Court has 

even gone so far as to describe Congress' authority as " plenary" in this area.23 " [J]udicia l 

deference ... is at its apogee when legislative action under the congressional authority to raise 

and support armies and make rules and regulations for their governance is challenged." 24 

Under the doctrine of stare decisis, a lower court is required to uphold the precedent 

established by its superior courts. 25 In the recent Supreme Court case of June Medical Services 

17 Parker v. Levy, 417 U.S. 733, 743 (1974) 
18 Id. 
19 Id. 
20 U.S. Constitution. Art I,§ 8, cl. 14 
21 Solorio v. United States, 483 U.S. 435, 447 ( 1987). 
22 Ex parte Mill igan, 71 U.S. 2, 123 (1866) ("Everyone connected with these branches of the public service is amenable to 
the jurisdiction which Congress has c reated for their government, and, while thus serving, surrenders his right to be tried by 
the civil courts.) 
23 Chappell v. Wallace, 462 U.S. 296, 30 I ( 1983) (" It is clear that the Constitution contemplated that the Legislative 
Branch have plenary control over rights, duties, and responsibilities in the framework of the Military Establishment, 
including regulations, procedures, and remedies related to military discipline .... ") 
24 Chappell v. Wallace, 462 U.S. 296, 301 (1983) 
25 United States v. Andrews, 77 M.J. 393,399 (C.A.A.F. 2018). 
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L.L. C. Et Al v. Russo, Chief Justice Roberts, in his concurring opinion, opined that adherence to 

the principle of stare decisis and the authority of lega l precedent is necessary to "avoid an 

arbitrary discretion in the courts."26 Respect for precedent is the " means by which we ensure 

that the law will not merely change erratically, but will develop in a principled and intelligible 

fashion.27 Lower cou1ts should not assume that a new higher-court decision implicitly 

overrules precedent.28 Instead, lower courts should follow the precedent that directly controls, 

and leave overruling precedent to the higher court that created the precedent. 29 

4. Discussion, 

The defense Sixth Amendment and Fifth Amendment due process claims fail because 

non-unanimous verdicts in the military have consistently been recognized by higher courts 

and the decision in Ramos does nothing to ove1tum that precedent. In United States v. Brown, 

C.A.A.F. addressed this very issue and expressly recognized that military criminal practice 

does not require a unanimous verdict. In the United States v. Rollins decision, N.M.C.C.A. 

recently returned to the issue and in 2018 again recognized that military courts-martial do not 

require unanimous verdicts. While Rollins did not establish precedent, it provides a clarity and 

confirmation that precedent controls this issue. 

Since the decision in Ex parte Quirin in 1942, the Supreme Court and Court of Appeals 

for the Anned Forces have repeatedly held that the Sixth Amendment right to a jury trial 

does not apply to courts-martial. With respect to the Due Process Claim, even assuming 

arguendo, that the overwhelming precedent supporting non-unanimous verdicts within the 

military was not clear, the defense has failed to satisfy the Weiss standard. They have not 

alleged any factors so "extraordinarily weighty" as to overcome the balance struck by 

Congress, and long recognized by the Supreme Court.30 Due to the ever present threat of 

26 June Medical Services L.L.C. Et Al v. Russo, 591 U. S. __ (2020) 
27 ld. Citing: Vasquez v. Hillery, 474 U.S. 254, 265 ( 1986) 
28 Rodriguez de Quijas v. Shearson/ American Express, Inc., 490 U.S. 477, 484 ( 1989) 
29 Id. 
30 The defense motion argues the a unanimous finding is required for proof beyond a reasonable doubt, the attendant effects 
ofa court-martial conviction mandate unanimous findings, and the scope of the modem court-martial favors unanimous 
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unlawful command influence, the military system has a strong interest in ensuring 

anonymity of members voting, which a unanimous verdict requirement would eliminate. 

Furthennore, the specter of hung juries and re-trials would slow the military justice process 

and detract from the force's ability to fight and win battles. 

The defense moves the Court to provide the members with an instruction that is not 

supported by the law, precedent, or procedure. The defense asks the Court to supplant the near 

plenary role of Congress - tasked with balancing the rights of servicemen against the needs of 

the military. The essence of the defense motion asks this Comt to set aside the law and create 

new law and procedure in light of the Ramos decision. However, the Supreme Court has 

clearly stated lower courts should not assume that a new higher court 's decision implicitly 

overrules precedent. This Court should follow the guidance provided by the Supreme Court in 

the Rodriguez de Quijas decision, and follow the precedent that directly controls, and leave 

overruling precedent to the higher court that created the precedent. 

s. Conclusion. 

The Supreme Court has consistently recognized the military is a unique society in 

which the constitutional rights of service members must be balanced against the needs of good 

order and discipline. The Supreme Court, C.A.A.F., and N.M.C.C.A. have each recognized 

that the Sixth Amendment does not apply to courts-martial and due process protections are less 

than that which may be afforded a civilian. While the Ramos decision may have upset non­

unanimous verdicts for civilians, it does not apply to courts-martial. This Coutt should find that 

the defense failed to catTy its "heavy burden" to demonstrate " the factors m ilitating in favor of 

[the accused's interest] are so extraordinarily weighty to overcome the balance struck by 

Congress" and decline to create a procedural rule where Congress and the President have 

already done so. 

6. Burden of Proof. 

The burden of proof and persuasion rests with the Defense as the moving 

6 
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party.31 

7. Evidence/Enclosures. 

a. See Charge Sheet 

s. ReliefReguested. 

The Government respectfully requests that the Court deny the defense motion for a 

unanimous verdict instruction. 

9. Argument. 

The Government does not request oral argument. 

 
Major, U.S. Marine Corps 
Trial Counsel 

31 R.C.M. 905(c)(l) and (c)(2)(A), Manual for Courts-Martial (2019). 
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UNITED STATES 

MICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

V. 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) DEFENSE MOTION FOR APPROPRIATE RELIEF: 
) (1) RECONSIDERATION OF MOTION TO 
) COMPEL EXPERT FUNDING FOR MR. 
)  AND (2) MOTION TO COMPEL 
) EXPERT FUNDING FOR DR.  
) 
) 29 January 2021 
) 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 703(d)-(e), 905(f), and 

906(b)(7), Article 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth 

Amendment to the U.S. Constitution, the defense moves the court to reconsider its prior ruling 

denying expert funding for Mr. , and to order the Government for expert funding 

for Dr. , both of whom are associated with the  and would act 

as expert witnesses in this case. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) M ichael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 131 b (obstructing justice), l specification of Article 120 (abusive sexual contact), 1 

specification of Article 128b (domestic violence), and 1 specification of Article 128 (assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. On 27 November 20 19, USACIL produced a DNA repo1t in this case. Enclosure 1. 

That report contained the following findings: (1) a DNA mixture was detected on the vaginal and 

external genitalia swabs of  (assuming , the remaining DNA profile was consistent with 
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Cpl True); (2) Cpl True could not be excluded from the partial Y-STR DNA profile detected 

from the genital and perianal swabs of  and (3) a DNA mixture was detected on the scrotal 

swabs from Cpl True but could not be further interpreted until the appropriate standard for 

comparison and/or elimination was submitted to USACIL. 

c. On 28 January 2020, USACIL produced a second DNA report in this case following 

collection of buccal swabs from  Enclosure 2. That report contained the following finding: 

the DNA mixture detected on the scrotal swabs of Cpl True could not be interpreted due to 

"mixture complexity and biological relatedness." 

d. On 17 November 2020,  produced a case report at the request of the 

defense. See enclosure 3 to enclosure 3.  

, processed Cpl True's scrotal swab and the buccal swabs of  and 

. in independent replicate computer runs to infer possible DNA contributor genotypes from 

the samples. Notably,  were excluded from the DNA mixture found on Cpl 

True's scrotal swab. Further,  is associated with the closest exclusionary statistic of the three 

(assuming both two and three contributors). 

e. On 9 December 2020, the defense submitted a request for expert funding for Mr. 

 from  Enclosure 3. In doing so, the defense discovered onto the 

Government, among other things, the  case report and Mr.  non-availability 

dates (which include the prior dates docketed for trial: 5-22 January 2021). 

f. On 18 December 2020, the defense received the convening authority' s denial. 

Enclosure 4. In denying the defense's request, the convening authority found that the defense 

had not provided sufficient justification that Mr.  was necessary as an expert witness. 

Specifically, the convening authority found that the defense had failed to show what information 

2 
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Mr.  would provide to the finder of fact and how this information would differ from the 

Government's USACIL expert, Ms. . 

g. That same day, the defense received discovery from the Government which included 

an email sent from trial counsel to Ms.  on 14 December 2020 requesting that USACIL 

"conduct any and all testing that may provide clarity on the scrotal swab DNA profiles in US v. 

T rue (case 19-1856)." Enclosure 5. 

h. As of the date of this filing, the defense has not received the trial counsel's 

endorsement that the convening authority reviewed prior to denying the defense's expert witness 

request for Mr.  

i. On 20 December 2020, the defense filed a motion for appropriate relief to compel 

funding for Mr.  as an expert witness. Of note, the defense requested oral argument on the 

motion. Enclosure 6. 

j. On 21 December 2020, USACIL produced a third DNA report at the request of the 

trial counsel. Enclosure 7. That report showed that USACIL had run a statistical analysis on the 

DNA mixture found on the scrotal swab " testing alternate inclusionary hypotheses" for  

and  Assuming two contributors,  was assigned a likelihood ratio of at least 3800,  

at least 580, and . at least 200; assuming three contributors, was assigned a likelihood 

ratio of at least 450,  at least 120, and  at least 49. Although these results were reported, 

USACIL thereafter noted that the presence of  in the mixture "could not be 

conclusively determined." 

k. On 30 December 2020, the Government filed a response and likewise requested oral 

argument. 

3 
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1. On 4 January 2021, the Court issued a ruling denying the defense's motion on the basis 

of the filings. Enclosure 8. This ruling was issued less than two weeks prior to the then­

docketed trial dates of 15-22 Janua1y 2021. 

m. On 13 January 2021, the defense submitted a request for expert funding for Dr.  

 the  at , to act as an expert defense witness 

during pretrial hearings in this case. Enclosure 9. 

n. The same day, the trial counsel endorsed the defense's request, citing to the findings 

contained within the Court's 4 January 2021 ruling in recommending that the Convening 

Authority deny the request. Enclosure 10. 

o. On 20 January 2021, the Convening Authority denied the defense's request. 

Enclosure 11 . 

p. Ms. , the defense's expert witness in DNA, drafted a declaration for the 

Court's consideration on this motion. Enclosure 12. 

q. As of the date of this filing, the defense is still awaiting discovery from the 

Government as it pertains to USACIL and its STRrnix system. Enclosure 13. 

4. Discussion. 

a. Reconsideration is warranted on the issue of Mr.  expert funding. 

Pursuant to R.C.M. 905(£), the Military Judge may reconsider any ruling on the request of 

any party. The Court denied the defense's prior motion on Mr.  expert funding on the 

basis of the filings alone, even though both parties requested oral argument. R.C.M. 905(h) 

provides that written motions "may be disposed of ... without a session" (emphasis added) - this 

appears to be a change from the 2016 edition of the Manual for Comts-Ma1tial s ince Appendix 

15 notes that R.C.M. 905(h) was "amended to authorize the Military Judge to exercise discretion 

4 
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on whether an Article 39(a) session is necessary for the resolution of a motion." However, the 

assertion in R.C.M. 905(h) that motions may be disposed of without a session is followed 

immediately thereafter with the assertion that "[e]ither party may request an Article 39(a) session 

to present oral argument or have an evidentiary hearing concerning the disposition of written 

motions." Given the timing of this ruling and the lack of rationale within it for the Court's 

exercise of this discretionary disposition, reconsideration is warranted. 

Additionally, there is new information and evidence that has arisen since the defense filed 

its 20 December 2020 motion that justify reconsideration. First, as of20 December 2020, the 

defense did not have any funding left with its expert witness in DNA, Ms.  1 In its response 

to the defense's motion, the Government stressed the fact that the defense already had a DNA 

expert witness and cited to Ms. curriculum vitae in an effort to conflate her expertise in 

DNA with that of Mr.  in probabilistic genotyping. The Court relied upon this proposition 

in finding that the defense "has its own DNA expert who can testify regarding the Government's 

evidence." See page 4 of enclosure 8. Since 20 December 2020 the Court has granted the 

defense an additional 10 hours of pretrial consultation with Ms. . The defense has used a 

portion of that additional time for Ms.  to produce a declaration that clearly delineates her 

expertise-which notably fails to include probabilistic genotyping, STRmix, and/or True Allele. 

Enclosure 12. 

The day after the defense filed its motion, it received through discovery a third DNA 

report from USACIL which was produced at the request of the trial counsel. Enclosure 7. 

Although the Com1 referenced this evidence briefly in its ruling2
, the defense had no opportunity 

1 See Defense Amended Motion for Appropriate Relief: Compel Additional Funding for Expert Witnesses of 10 
December 2020. 
2 See paragraph eon page 2 of enclosure 8 ("USACIL did not conduct any new biological testing on the scrotal 
swabs."). 
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at an Aiticle 39a to address this evidence with the Court. Finally, since receiving the 

Government's response on 30 December 2020, which attacked the basis of True Allele' s 

findings3, the defense has requested and been denied funding for Dr.  to testify as an expert 

defense witness at pretrial hearings. Because of the inherent interplay between Dr.  

anticipated pretrial testimony and Mr.  anticipated testimony at trial- both as expe1t 

witnesses in probabilistic genotyping from True Allele- the defense offers both issues before the 

Court in this filing. For all of these reasons reconsideration is warranted. 

b. Mr.  and Dr.  are relevant and necessary expert witnesses for the 
defense. 

Pursuant to R.C.M. 703(d), when expert funding is denied by the convening authority, the 

request may be renewed before the military judge who shall determine whether the expert's 

testimony is relevant and necessary. The defense is entitled to expert assistance if such expe1t 

assistance is relevant and necessary for an adequate defense.4 

Relevant evidence is defined in Military Rules of Evidence (Mil. R. Evid.) 401 as 

" evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence." 

There are three aspects to showing necessity: ( l) why the expert assistance is needed, (2) 

what the expert assistance will accomplish for the defense, and (3) why defense counsel is unable 

to gather and present the evidence that the expert consultant would be able to develop.5 The 

3 See pages 6-7 of the Government's Response of30 December 2020. 
4 See R.C.M. 703(d), United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986). 
5 See United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994). 
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defense must show that there is a reasonable probability that the expert would be of assistance to 

the defense and that denial of the expert would result in a fundamentally unfair trial.6 

(1) Why the experts are necessary. 

The most critical piece of evidence the Government intends to present to members during 

the course of this court-martial are the results of a DNA test done on the vaginal and external 

genitalia swabs of  and the genital and perianal swabs of  Because Cpl True is charged 

with acts that involve sexual and physical contact between himself and  DNA 

swabs taken from the bodies of both the Complaining Witnesses and the Accused are relevant. 

The Government's argument that the import of these swabs is lessened by the belief that the 

Accused may have showered at some point between the alleged incidents and his SAFE the 

following day goes to the weight and not the admissibility of that evidence. Even if Cpl True 

showered and cleaned his body following PT the following morning, how can the Government 

show that based on the third round of testing by USACIL that he cleaned off some of  and 

 DNA and left a majority of  DNA is not something that can be seen by the naked 

eye or manipulated to such a degree. 

Of all of the swabs taken of Cpl True during his SAFE, USACIL only performed DNA 

extraction procedures on 4 (penile, scrotal, pubic mound, anal perinea!), and only l (scrotal) 

revealed a DNA mixture. At first, USACIL found that no further interpretations would be made 

until it received the DNA swab from  Once USACIL received s swab it found that the 

mixture is interpreted as originating from two individuals, one of whom was Cpl True and the 

other could not be interpreted due to mixture complexity and biological relatedness. If the 

defense had not pursued additional DNA testing through , this is what the finder of 

fact would have been presented with at trial. After testing by True Allele, and at the behest of 

6 See United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 
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the trial counsel, USACIL performed additional statistical analysis on the DNA mixture from the 

scrotal swabs- test~ng which is had heretofore refused or neglected to perform- and came up 

with a third result. This result showed that, on the basis of 2 contributors,  was over 6 times 

more likely than  and 19 times more likely than  to be the contributor. However, it does 

not appear that USACIL is going to stand by the propositions explored in this additional testing 

because it subsequently reverted to the finding in its second report: assuming Cpl Trne "as a 

contributor to the scrotal swabs, the remaining DNA profile is inconclusive due to mixture 

complexity, which is based on uncertainty with the number of contributors and genotypes, and 

also biological relatedness between the individuals of interest in this case." Page 2 of enclosure 

7. 

As of right now, the Government is going to present evidence at trial that there was a 

DNA mixture found on Cpl Trne's scrotal swabs. It is unclear whether its expert from USACIL, 

Ms.  is going to testify to the additional statistical analysis performed on the scrotal swabs 

using STRmix or whether she will fall back to the finding that the DNA profile is inconclusive 

due to mixture complexity and biological relatedness. This finding does not reflect the reality of 

the testing conducted heretofore on this piece of evidence-the testing performed by both 

USACIL and Trne Allele revealed that  was the most likely contributor. Ms.  will be 

unable to present this opinion because she lacks the expertise to testify to Trne Allele's testing 

and findings, nor STRmix testing. See enclosure (12). Without an expert in probabilistic 

genotyping, the fact finder will be left with the inaccurate impression that the DNA mixture 

found on the scrotal swabs was that of  The defense will be unable to present known 

alternate and exculpatory theories about this evidence without an expert from True Allele. 
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During pretrial hearings, the defense intends to call Dr.  to testify to the testing 

conducted by  using the True Allele Casework system as well as the results of that 

testing on the scrotal swabs of Cpl True in order to respond to the Government' s challenge of 

True Allele' s findings and pre-admit that evidence. The True Allele Casework system has been 

widely recognized, accepted, and admitted in state and federal comts across the country. See 

enclosure 9. At trial, the Government intends to call Ms.  a DNA examiner from 

USACIL, to testify about the testing and findings of USACIL. Mr.  will testify at trial to 

the testing conducted by  using the True Allele Casework system as well as the 

results of that testing on the scrotal swabs of Cpl True. Dr.  and Mr.  will also be 

used by the defense to challenge the findings by USACIL with regard to the scrotal swabs of Cpl 

True. In doing so, the defense anticipates showing how USACIL, at the trial counsel's direction, 

reported out findings using its STRmix system in its 21 December 2020 report that were not in 

accord with its own protocol. This will reveal a Government bias at USACIL that the defense 

intends to explore through the direct examination of Dr. - namely, USACIL's failure to: 

(1) pursue testing of swabs taken from Cpl True, and (2) USACIL's willingness to subvert 

protocol at the Government's direction following exculpatory DNA testing pursued by the 

defense. See pages 8-9 of enclosure 6 to enclosure 9. The defense anticipates that this line of 

examination will call into question not only USACIL's handling of the scrotal swabs, but the 

handling of the rest of the DNA evidence in this case. 

(2) What the experts will accomplish for the defense. 

The defense intends to offer the testimony of Dr.  and Mr.  as an expert 

witness in accordance with Mil. R. Evid. 702. The defense anticipates that Dr.  will testify 

at pretrial hearings, and Mr.  will testify at trial, to: the True Allele Casework system, the 
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testing conducted by  using the True Allele Casework system, the results of that 

testing, as well as the testing conducted by USACIL using STRmix. 

(3) Why defense counsel cannot do this on their own. 

Because of the proprieta1y nature of the True Allele Case system, the matters that Dr. 

 and Mr.  will testify to at trial cannot be developed or presented to the finder of fact 

without expert testimony from a  representative. Moreover, the defense cannot 

solicit this info,m ation through its granted DNA expert Ms.  who is neither employed by 

 nor an expert in probabilistic genotyping. See enclosure 11. The defense is also 

unable to present this information through the cross-examination of Ms.  because USACIL 

utilizes STRMix and produced different results than that of True Allele with regard to Cpl True's 

scrotal swabs. In sum, Dr.  expert testimony at pretrial hearings, and Mr. expert 

testimony a trial, is the only way for the defense to effectively attack USACIL's STRMix 

findings and to present the exculpatory True Allele evidence to the finders of fact at trial. 

3. Evidence. In addition to the charge sheets cited above, the defense submits the following 

enclosures as evidence in support of this motion: 

Enclosure (1) - USACIL DNA Report of 27 Nov 19 

Enclosure (2) - USACIL DNA Report of 28 Jan 20 

Enclosure (3) - Defense Expert Witness Request -  of 9 Dec 20 

Enclosure (4) - BS74 Email from TC to Ms.  of 14 Dec 20 

Enclosure ( 5) - Convening Authority Denial of 18 Dec 20 

Enclosure (6)- Defense Motion for Appropriate Relief (Mr.  of 20 Dec 20 

Enclosure (7) - USACIL DNA Report of21 Dec 20 

Enclosure (8) - Court's Ruling of 4 Jan 21 
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Enclosure (9) - Defense Expert Witness Request - Dr.  of 13 Jan 21 

Enclosure ( l 0) - TC Endorsement of 13 Jan 21 

Enclosure (11) - Convening Authority Denial of20 Jan 21 

Enclosure (12) - Declaration by  of 11 Jan 21 

Enclosure (13) - Government Response to Fourth/Fifth Discovery Request of 4 Jan 21 

4. Burden of Proof. Pursuant to R.C.M. 905( c )( l )-(2), the burden of proof is on the defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

5. Requested Relief. The defense requests the Court compel the Government to provide the 

defense with the expert funding requested above. 

6. Oral Argument. Oral argument is requested on this motion. 

Dated this 29th day of January 2021 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 29th day of January 2021 

S. B. Hillery 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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UNlTED ST A TES 

M ICHAEL A. TRUE 
Corporal 
U.S. Marine Corps 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 

COMPEL FUNDING FOR EXPERT 
WITNESS 

20 December 2020 

1. Nature of the Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 703(d)-(e) and 

906(b)(7), Article 46 of the Uniform Code of Military Justice (UCMJ), and the Sixth 

Amendment to the U.S. Constitution, the defense moves the court to order the Government for 

funding for Mr. , a casework supervisor at  to act as an expert 

witness in this case. 

2. Summary of Relevant Facts. 

a. Corporal (Cpl) M ichael A. True, U.S. Marine Corps, has been charged with: 13 

specifications of Article 120b (rape/sexual abuse/sexual assault of a child), 3 specifications of 

Article 115 (communicating threats), 3 specifications of Article 127 (extortion), 4 specifications 

of Article 131b (obstructingjustice), I specification of Article 120 (abusive sexual contact), 1 

specification of Artic le 128b (domestic violence), and I specification of Article 128 (assault 

consummated by battery upon a spouse). See Charge Sheets. 

b. On 27 November 2019, USAClL produced a DNA report in this case. Enclosure I. 

That report contained the following findings: (I) a DNA mixture was detected on the vaginal and 

external genitalia swabs of  (assuming , the remaining DNA profile was consistent with 

Cpl True); (2) Cpl True could not be excluded from the partial Y-STR DNA profile detected 
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from the genital and perianal swabs of ; and (3) a DNA mixture was detected on the scrotal 

swabs from Cpl True but could not be further interpreted until the appropriate standard for 

comparison and/or elimination was submitted to USACIL. 

c. On 28 January 2020, USACIL produced a second DNA report in this case following 

collection of buccal swabs from  Enclosure 2. That report contained the following finding: 

the DNA mixture detected on the scrotal swabs of Cpl True could not be interpreted due to 

" mixture complexity and biological relatedness." 

d. On 17 November 2020,  produced a case report at the request of the 

defense. See enclosure 3 to enclosure 3. , using the proprietary True Allele 

Casework system, processed Cpl True's scrotal swab and the buccal swabs of  and 

. in independent replicate computer runs to infer possible DNA contributor genotypes from 

the samples. Notably.  were excluded from the DNA mixture found on Cpl 

True's scrotal swab. Further.  is associated with the closest exclusionary statistic of the three 

(assuming both two and three contributors). 

e. On 9 December 2020, the defense submitted a request for expert funding for Mr. 

 from  Enclosure 3. In doing so, the defense discovered onto the 

Government, among other things, the  case report and Mr.  non-availability 

dates (which include the current dates docketed for trial: 5-22 January 2021 ). 

f. On 18 December 2020, the defense received the convening authority' s denial. 

Enclosure 4. In denying the defense's request, the convening authority found that the defense 

had not provided sufficient justification that Mr.  was necessary as an expert witness. 

Specifica lly, the convening authority found that the defense had failed to show what information 
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Mr.  would provide to the finder of fact and how this information would differ from the 

Government' s USACIL expert, Ms. . 

g. That same day, the defense received discovery from the Government which included 

an emai l sent from trial counsel to Ms.  on I 4 December 2020 requesting that USACIL 

"conduct any and all testing that may provide clarity on the scrotal swab DNA profiles in US v. 

True (case I 9- 1856)." Enclosure 5. 

h. As of the date of this filing, the defense has not received the trial counsel' s 

endorsement that the convening authority reviewed prior to denying the defense's expert witness 

request. 

4. Discussion. 

Pursuant to R.C.M. 703(d), when expert funding is denied by the convening authority, the 

request may be renewed before the military judge who shall determine whether the expert' s 

testimony is relevant and necessary. The defense is entitled to expert assistance if such expert 

assistance is relevant and necessary for an adequate defense.1 

Relevant evidence is defined in Military Rules of Evidence (Mil. R. Evid.) 40 I as 

"evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence." 

There are three aspects to showing necessity: ( l ) why the expert assistance is needed, (2) 

what the expert assistance will accomplish for the defense, and (3) why defense counsel is unable 

to gather and present the evidence that the expert consultant would be able to develop.2 The 

1 See R.C.M. 703(d), United States v. Garries. 22 M.J. 288. 290 (C.M.A. 1986). 

2 See United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994). 
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defense must show that there is a reasonable probability that the expert wou ld be of assistance to 

the defense and that denial of the expert would result in a fundamentally unfair trial.3 

(1) Why the expert is necessary. 

The most critical piece of evidence the Government intends to present to members during 

the course of this court-martial are the results of a DNA test done on the vaginal and external 

genitalia swabs of  and the genital and perianal swabs of  The Government intends to 

call Ms. , a DNA examiner from USACIL, to testify about the USACIL testing done on the 

swabs and the results of that testing. Mr.  will testify to the testing conducted by 

using the True Allele Casework system as well as the results of that testing on the 

scrotal swabs of Cpl True. The True Allele Casework system has been widely recognized, 

accepted, and admitted in state and federal courts across the country. See enclosures (4)-(5) of 

enclosure (3). 

(2) What the expert w ill accomplish for the defense. 

The defense intends to offer the testimony of Mr.  at tria l as an expert w itness in 

accordance with Mil. R. Evid. 702. The defense anticipates that Mr.  will testify to the 

True Allele Casework system, the testing conducted by  using the True Allele 

Casework system, and the results of that testing in this case to the finders of fact. 

(3) Why defense counsel cannot do this on their own. 

Because of the proprietary nature of the True Allele Case system, 'the matters that Mr. 

 will testify to at trial cannot be developed or presented to the finder of fact without expert 

testimony from a  representative. Moreover, the defense cannot solicit this 

information through its granted DNA expert Ms.  who is not employed by 

 nor through the cross-examination of Ms.  because USACIL does not 

3 See United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 
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conduct this type of testing (as evident in their 28 January 2020 report). In sum, Mr.  

expert testimony is the only way for the defense to present this exculpatory evidence to the 

finders of fact. 

3. Evidence. In addition to the charge sheets c ited above, the defense submits the fo llowing 

enclosures as ev idence in support of this motion: 

Enclosure (I)- USACIL DNA Report of27 Nov 19 

Enclosure (2) - USAC[L DNA Report of 28 Jan 20 

Enclosure (3) - Defense Expert Witness Request -  of 9 Dec 20 

Enclosure (4) - Convening Authority Denial of 18 Dec 20 

Enclosure (5)- 8S74 Email from TC to Ms.  of 14 Dec 20 

In addition to the enclosures, the defense intends to call Mr.  as a telephonic witness during 

the hearing. 

4. Burden of Proof. Pursuant to R.C.M. 905( c )(l )-(2), the burden of proof is on the defense as 

the moving party to establish the factual issues necessary to decide this motion by a 

preponderance of the evidence. 

5. Requested Relief. The defense requests the court compel the government to provide the 

defense with the additional expert funding requested above. 

6. Oral Argument. Oral argument is requested on this motion. 

Dated this 20th day of December 2020 

 
Captain, U.S. Marine Corps 
Detailed Defense Counsel 

5 

APPELLATE EXHIBIT 
Page 5 of 46 

APPEL LA TE EXHIBIT ~ 
Page 55 of 131 



****************************************************************************** 

I certify that I caused a copy of this document to be served on the court and opposing counsel. 

Dated this 20th day of December 2020 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAIi JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UN IT E D S T ATES 
) 
) 
) 
) 
) 
) 
) 

v. 

MICHAEL A. TRUE 
CPL/E-4 USMC 

RULING - DEFENSE MOTION FOR 
APPROPRIATE RELIEF: COMPEL 
FUNDING FOR EXPERT WITNESS 

4 JANUARY 2021 

I. Nature of Motion. The Defense moves to compel funding for Mr. , a casework 

supervisor at  to act as an expert witness on behalf of the Defense. The Court 

determined that it could resolve this issue on the basis of the filings and an Article 39(a) hearing on this 

motion was not held. 

2. Findings of Fact. 

a. The accused is charged with 10 specifications of child rape, one specification of sexual assault 

of a child, two specifications of sexual abuse of a child, three specifications of communicating a threat, 

three specifications of extortion, four specifications of obstruction of justice, one specification of abusive 

sexual contact, one specification of assault consummated by a battery upon a spouse and one specification 

of domestic violence in violation of Articles 120, 120b, 115, 127, 131b, 128b and 128, Uniform Code of 

Military Justice. All the charges were referred to General Court-Martial on 4 March 2020. 

b. On 27 November 2019 and 28 January 2020, USACIL provided DNA reports in this case. 

The reports show that a DNA profile consistent with the accused was found on both the vaginal swab and 

external genital swab samples taken from , one of the alleged child victims. The USACIL reports 

also show that the accused could not be excluded from the partial Y-STR DNA profile found on the 

external genital swabs and perianal swabs taken from , the other alleged child victim in this case. 

Lastly, the USACIL reports show that a DNA mixture was detected from the scrotal swabs of the accused 

and it was interpreted as originating from two individuals. However, USACIL could not interpret the 

contributing profile not assumed to be the accused. 

c. On 5 March 2020, the convening authority approved Ms.  to serve as a Defense 

expert consultant in the field of forensics and DNA and approved 10 hours of pre-trial consultation. On 4 

May 2020, the Court granted an additional 10 hours of consultation with Ms.  bringing the total 

hours of approved defense consultation with Ms.  to 20 hours. 
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d. On 19 November 2020,  produced a case report at the request of the Defense. 

 analyzed the accused's scrotal swabs and provided statistical analysis as to the likelihood 

ratio DNA match statistics of  and the children's mother, . Mr.  is expected to assert 

that Cybergenetics' analysis excludes . as contributors to the DNA mixture found on the 

accused's scrotal swabs. 

e. On 14 December 2020, the Government requested USACIL assistance in testing the accused' s 

scrotal swabs. USACIL re-examined the information regarding the accused's scrotal swabs and their 

report (3rd USACIL report) was discovered to the Defense on approximately 21 December 2020. 

USACIL did not conduct any new biological testing on the scrotal swabs. 

f. In a separate ruling on 4 January 2021, the Court granted the Defense an additional 10 hours of 

consultation with their DNA expert, Ms.  bringing the total number of consultation hours with her to 

30 hours. This was done to allow the Defense to understand the information they received from 

 and the additional information received in the 3rd USACIL report. 

g. The children allege that the accused raped, sexually assaulted and sexually abused them over 

the course of a few months. The final incident was alleged to have occurred around 1830 on 29 

September 2019 in their shared residence. The children's mother,  returned home from work at 

approximately 2120. The children were crying and upset in their bedroom and  asked what had 

happened. After the disclosure,  immediately took the children to for 

evaluation. Sexual Assault Forensic Exams were conducted on the children between 0345 and 0830, 30 

September 2019. During these exams, swabs were taken for DNA analysis. 

h. The accused was removed from his residence at approximately 0250, 30 September 2019 by a 

command representative. The accused was provided a barracks room. 

i. At approximately 0615, 30 September 2019, Cpl , the accused's former 

roommate, saw the accused at morning PT. Cpl let the accused use the shower in his barracks 

room after PT. After the accused showered, they both changed and left the barracks room 

j. At approximately 1133, 30 September 2019, the accused was taken to  

 for a command authorized search and seizure Sexual Assault Forensic Exam. The accused's 

scrotal swabs were taken at approximately 1345, 30 September 2019. 

k. The trial dates for this case are 15 - 27 January 2021. The Defense has indicated that their 

requested expert, Mr.  is not available for these trial dates. 

I. The accused has been in pre-trial confinement since 15 October 2019. 

m. The charges in this case have been referred since 4 March 2020. 
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3. Analysis and Conclusions of Law 

A military judge has discretion to determine whether an Article 39(a) session is necessary for the 

resolution of a motion. R.C.M. 905(h) and M.C.M. Appendix 15, Analysis of the Rules for Courts 

Martial. If the convening authority denies a request for expert witness, a military judge shall detennine 

whether the testimony of the requested expert witness is relevant and necessary. R.C.M. 703(d). An 

expert witness may testify if his testimony will help the trier of fact to understand the evidence or to 

determine a fact in issue. M.R.E. 702. 

It is undeniable that a defendant has a constitutional right to present a defense. In Washington v. 

Texas, 388 U.S. 14, 18 L. Ed. 2d 1019, 87 S. Ct. 1920 (l 967), the Court held that compulsory due process 

includes both the right to compel the attendance of defense witnesses and the right to introduce their 

testimony into evidence. However, the Constitution does not confer upon an accused the right to present 

any and all types of evidence at trial, but only that evidence which is legally and logically relevant. See 

Chambers v. Mississippi, 410 U.S. 284, 35 L. Ed. 2d 297, 93 S. Ct. 1038 (1973). U.S. v. Dimberio, 56 

M.J. 20 (C.A.A.F. 2001.) 

Mil.R.Evid. 401-404 set forth what is legally and logically relevant. Rule 40 l defines logically 

relevant evidence as "evidence ... having any tendency and reason to prove or disprove any disputed fact 

that is of consequence to the determination of the action." However, even though the evidence is logically 

relevant, it may be excluded as not legally relevant if "its probative value is substantially outweighed by 

the danger of unfair prejudice, confusion of the issues, or misleading the members, or by considerations 

of undue delay .... " Rule 403. 

The Court agrees with the Government that the Defense has not established the necessity of the 

requested expert. A consequential fact in issue in this case is whether the accused committed sexual acts 

with the two children,  Besides the children's expected testimony, the Government has 

evidence that DNA consistent with the accused was found on  vaginal swab and external genital 

swab. The accused could not be excluded from the DNA profile found on  genital and perianal 

swabs. The Government recognizes that the DNA evidence collected from the two children is arguably 

their "linchpin" evidence. But, the Defense does not establish that their requested expert will challenge 

the DNA evidence found on the children. 

What the Defense asserts is that the requested expert will testify about the DNA evidence found 

on the accused. ' analysis of the DNA mixture found on the accused's scrotal swabs 

statistically excluded the two children as contributors. The Defense describes this evidence as 

exculpatory, but the Court disagrees. However, even if the results are fully accepted, the 

Court still finds that Mr.  testimony regarding such results will not be helpful to the trier of fact to 
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understand the evidence or to determine a fact in issue. The absence of the children's DNA on the 

accused does not change the Government's evidence of the accused's DNA on the children. 

The evidentiary posture of the case will not be altered by Mr. testimony. The 

Government had previously analyzed the accused's scrotal swabs and although a DNA mixture was 

found, the contributors to the DNA mixture could not be interpreted. The Government's results were 

inconclusive as to who contributed to the DNA mixture found on the accused. The Defense evidence is 

more definitive that the children's DNA were not on the accused. But the probative weight of the 

Defense evidence is lowered with the proffered evidence that the accused had exercised, showered and 

changed clothes between the time of the alleged assaults and the scrotal swabs being taken. The DNA 

evidence collected from the accused's scrotal swabs is not " linchpin" evidence for either side. 

The Court further finds that denial of the additional expert witness will not result in an unfair 

trial. The Defense has its own DNA expert who can testify regarding the Government's evidence. Ms. 

 has the ability to educate the fact-finder on how the DNA evidence should be applied or weighed in 

this case. An additional expert witness ultimately would not be necessary to help the trier of fact 

understand the evidence. While it could prove helpful for an additional expert to review the evidence in 

this case, the Defense has only demonstrated a mere possibility of assistance, not necessity. 

Because of the low probative weight of the testimony of the requested Defense expert, any 

probative value of such testimony is outweighed by considerations of undue delay and confusion of the 

issues. The Defense has had the Government's DNA evidence for over 8 months prior to seeking the 

assistance of  With Mr.  not being available for the current trial dates, the time 

necessary to present this evidence will delay the trial for another two to five months. T he accused has 

been in pre-trial confinement since 15 October 2019. The intervening circumstances of the accused 

exercising, showering and changing clothes lowers the probative weight and value of the Defense 

evidence. For these reasons the Court finds that the probative value of the additional expert testimony is 

substantially outweighed by considerations of undue delay and danger of confusion of the issues. 

4. Ruling. The Defense motion is DENIED. 

So ordered this 4tl, day of January, 2021. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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G ENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAWAII JUDICIAL CmCUIT 

UNITED ST A TES 

V. 

MICHAEL A. TRUE 
CORPORAL 
UNITED STATES MARINE CORPS 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR 

APPROPRIATE RELIEF (MR. 
 AND DR. ) 

8 February 2021 

1. Nature of the Motion: Pursuant to Rules for Courts-Martial (RCM) 703 and 905, the 

government moves the court to ( l) decline to reconsider the defense motion to compel 

production and funding of Mr.  as an expert witness and (2) deny production of Dr. 

 as an expert witness. 

2. Summary of the Facts: 

In addition to the facts presented by the government' s motion in response to the defense motion 

to compel Mr.  of 20 December 2020, the government provides the following 

facts: 

a. On 20 December 2020, the defense moved this Court to order the production of 

funding for Mr.  as a defense expert in the field of DNA. See Defense MTC Mr. 

 

b. On 4 January 2021, this Court issued a written ruling denying the production of 

funding for Mr.  See Court Ruling. 

c. On 6 January 2021, the Court granted the defense request to continue the trial dates 

from 15 - 27 January 2021 to 12 - 24 March 2021. The government did not oppose that request. 

See Court Ruling. 
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d. On 13 January 2021 , the defense submitted a request to the convening authority 

requesting approval of $56,000 in expert funding for Dr. , in addition to the 

previously requested funds for Mr.  

e. On 20 January 2021 , the convening authority denied the defense request for expert 

funding of Dr.  Reference Defense MF AR of 29 January 2021. 

3. Discussion. 

[T]he accused has the burden of establishing that a reasonable probability exists that (1) 

an expert would be of assistance to the defense and (2) that denial of expert assistance would 

result in a fundamentally unfair trial." United States v. Lloyd, 69 M.J. 95 (C.A.A.F. 20 l 0) 

quoting United States v. Freeman, 65 M.J. at 458 (C.A.A.F. 2008). The Court of Appeals for the 

Armed Forces has established a three-part test that the defense must satisfy in order to 

demonstrate a necessity for a government-funded expert assistant. United States v. Gonzalez, 39 

M.J. 459 (C.M.A. 1994). First, the defense must show why the expert is needed. The issue must 

be central to the defense theory of the case, as opposed to the mere possibility of assistance. 

United States v. Lloyd, 69 M.J. 95 (C.A.A.F. 2010) but see United States v. McAllister, 55 M.J. 

270,276 (C.A.A.F. 2001) (Finding specialized DNA expert necessary due (1) the DNA being the 

lynchpin of the government's case; (2) the first defense DNA expert's recommendation to 

substitute; and (3) the timeliness of the defense motion). Second, the defense must state what the 

expert assistance will accomplish. Third, the defense must show that they are unable to gather 

and present the evidence that the expert assistance would be able to develop. Id. Only after 

demonstrating the expert would be of assistance to the defense under the above three factors, 

does the Court even need to consider if, " the denial of the expert would result in a fundamentally 

unfair trial." United States v. Freeman, 65 M.J. 451, 458 (C.A.A.F. 2008). 
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The government largely rests on its previous motion regarding the relevance of the True 

Allele evidence. The USAC[L and True Allele have similar findings with regard which of the 

named victims is more probable a contributor, or stated in the opposite, the degree to which they 

are excluded. The controversy remains reduced to the statistical weight of these findings - a 

statistical distinction that will not aid the fact finder in any way. In reality the distinction between 

the statistics is academic. The defense has provided no additional evidence that would warrant 

this Court to reconsider its previous ruling. 

The defense seeks an order by this Court to produce an approximately $80,000 of expert 

funding for Mr.  and Dr.  which is in addition to the funding already approved for 

Ms.  their current expe11. R. C.M. 102, states that the Rules for Courts-Martial should be 

construed to "secure simplicity in procedure, fairness in administration, and the elimination of 

uajustifiable expense and delay." However, in the instant case, the defense moves the Court to 

order production of substantial expert funds that, if granted, would cause unnecessary delay and 

cost. The defense does so without providing any clear or compelling rationale as to how 

USACIL's findings relating to the scrotal swab cannot be used for the defense's asserted 

exculpatory purpose. Simply put, they have failed to establish why they cannot advance their 

theory regarding the exculpatory nature of this evidence through the government's DNA expert. 

The defense has more than adequate evidence and expe1tise to raise a robust and fair defense of 

the Accused. 

The defense assertion that Dr.  and Mr.  are necessary to present evidence of 

bias on the part of USACIL is not supported by the facts. In response to the defense raising the 

issue, the government requested USACIL conduct additional analysis in order to better 

understand the defense request for Mr.  USACIL maintains industry accepted safeguards 

3 
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and protocols to ensure accurate findings. Here, USACIL deviated from those protocols to assist 

the parties in attempting to understand the True Allele results. The assertion that this is evidence 

of bias is without merit. 

4. Evidence & Burden of Proof. 

a. In support of its motion, the Government offers the following: 

1. Reference Government Response MTC Mr. . 
2. Reference Defense MF AR of 29 January 2021 
3. Enclosure l: Defense Request for Expert Funding Dr.  

b. The defense bears the burden of persuasion. RCM 905(c)(2). They bear the burden by 

a preponderance of the evidence. RCM 905(c)(l). 

5. Relief Requested. The government respectfully requests the defense motion to fund expe1t 

consultation be denied. 

6. Oral Argument. Oral argument is respectfully requested. 

 
A. T. WALSH 
Major, U.S. Marine Corps 
Trial Counsel 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UN IT E D S T A T E S 

v. 

MICHAEL A. TRUE 
CORPORAL 
USM C 

AMENDED DEFE SE 
MOTION FOR 

APPROPRIATE RELIE F 
(Continuance Request) 

5 January 2021 

I. Nature of Motion. Pursuant to Rules for Courts-Martial (R.C.M.) 906(b)(l), the Defense 
moves the Court for a continuance of the subject case. 

2. Summary of Facts and Discussion. 

a. The case is currently docketed for trial from 15-27 January 2021. The Defense 
requests that trial be re-docketed by the Court for 12-24 March 2021 with fina l pretrial 
matters due on 5 March 2021. 

b. The Defense is requesting a continuance for the trial dates because its three 
granted expert witnesses (Ms.  Ms. , and Dr.  

) are not available for 23-27 January 2021. The requested Defense expert in 
probabilistic genotyping from True Allele, who was denied by the court on 4 January 
202 1, is a lso not available for the currently docketed trial dates. Additionally, the 
Government continues to avoid the Court's queries about the estimated length of its case­
in-chief, offering instead "long days of trial" during the R.C.M. 802 conference yesterday 
as a solution. Cpl True has a right to a panel of service members who are alert and 
attentive, and the Defense wil I object to " long days of trial" and/or court sessions on the 
weekend. Moreover, the Defense is confident of the impossibility of getting through the 
Government's 14 witnesses on its witness list, some of whom are experts, and a ll 3 of the 
Defense 's expert witnesses in a 5 day window. 

c. On 4 January 2021, the Court granted the Defense an additional 10 hours of 
pretrial consultation with Ms.  and Dr. . The Defense's request fo r 
additional pretrial consultation funding for Dr.  has been an ongoing point of 
litigation since summer 2020; the Defense's request for additional pretrial consultation 
with Dr.  was submitted with the Court on 8 December 2020, and before that was 
with the Government and Convening Authority for review and consideration from 9 
November 2020 onward. Neither Ms.  nor Dr.  are available to work with 
the Defense between now and the start of trial on 15 January 202 1. Enclosures (I) and (2). 

d. The Court heard the sworn testimony of Dr.  on how the 40 hours of 
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consultation time had been used prior to the 21 December 2020 39(a) hearing, and the 
difficulties faced by the Defense in working with Dr.  due to her other commitments. 
As the Court found when granting l 0 ad9itional hours o f consultation time, the Defense had 
been forced to triage the insufficient time granted by the Government. Significant preparation 
for trial with Dr.  remains outstanding because of the Government-imposed 
constraints: the Defense received the contact information for Dr.  on 4 January 
2020, and have yet to interview  or , the child forensic 
interviewers. Dr.  was granted by the Government in part to assist the Defense in 
interviewing and preparing cross examination of these witnesses, as these witnesses will likely 
form the linchpin of the Government's case. The additional consultation time already granted 
by the Court is necessary to provide Cpl True with an adequate defense. 

e. Additionally, part of the need for the additional time was additional USACIL 
DNA evidence, which the Government discovered on the Defense on 2 1 December 2020. 
The Defense will not be able to use the granted hours with the experts due to the short time 
between the additio nal time being granted and the scheduled dates of trial. Because the 
Defense's experts are unable to effectively consult with the defense before the scheduled 
trial dates, the Defense requires additional time for expert consultation to provide 
competent and effective defense for Cpl True. 

f. The Defense opposes the Court' s determination during an R.C.M. 802 on 4 
January 202 l to rule on the filings with regard to the Defense motion to compel Mr. 

 from True Allele as an expert witness in probabi listic genotyping. The 
Government contested Mr.  necessity because the Defense already has Ms.  as 
a DNA expert. However, contrary to the Government's response and the court' s findings, 
Ms.  is not able to testify as an expert in probabilistic genotyping nor can she conduct 
testing similar to True Allele. Enclosures (3) and (4). Accordingly, the Defense 
anticipates filing a motion for reconsideration to the Court's ruling. 

g. As a result of the Defense' s proffered True Allele evidence, the Government 
asked USACIL to conduct testing which it had not done in its first and second iterations with 
the DNA evidence; testing which by the Government's own account during the R.C.M. 802 
conference fell below USACIL's standard threshold for STRmix. The Defense will raise a 
Daubert challenge to the USAC[L STRmix results; however, Ms.  is unable to assist 
the Defense in that effort due to the limits of her knowledge with probabilistic genotyping. 

h. Per the discussion of R.C.M. 906 in the Manual for Courts Martial, ·'the 
military judge should, upon a reasonable cause, grant a continuance to any party." 
Reasonable cause " may include: insufficient opportunity to prepare for trial; unavailability 
of an essential witness." The Defense has had insufficient opportunity to prepare, 
particularly in light of the Court' s grant of 20 additional hours of pretrial consultation with 
Ms.  and Dr. , and the Government's recent discovery of new DNA evidence 
from USAClL and the contact information for Dr. . The Defense has requested, 
but has not yet received, the litigation package for this new DNA evidence. Additiona lly, 
given the short time between the production of new DNA evidence by the Government, 
the court' s approval of additional time for Defense experts, and the scheduled start of trial 
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in just over one week, none of the Defense expert witnesses are available to prepare the 
Defense before trial begins. Moreover, all three of the defense' s approved expert 
witnesses are unavailable for the current trial dates. For these reasons, the Defense request 
is reasonable and should be approved. 

i. This is the.first continuance requested by the Defense in this case. This case 
was originally docketed for trial 13- 17 July 2020. On 12 May 2020, the Military Judge 
sua sponte redocketed the trial to 21-25 September 2020. On 28 August 2020, the 
Government moved to continue the trial to 18-22 January 2020, which was unopposed by 
the Defense and granted by the Court on 30 August 2020. While Cpl True has been in 
pretrial confinement s ince 15 October 2019, he is facing 26 specifications 13 of which 
carry life confinement-this requested continuance is required for him to present an 
adequate defense at trial. 

j. The Defense requests oral argument if the Government opposes this motion. 

k. The Defense certifies that Victim ' s Legal Counsel (VLC) was provided a copy 
of this request. 
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UNITED ST A TES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

GOVERNMENT MOTION ON 
THE ADMlSSIBILITY OF 

RECORDED CHILD FORENSIC 
EVIDENCE 

8 January 2021 

1. Nature of the Response. Pursuant to R. C.M. 906(13) and M.R. £. 807, the government moves 

this Court, upon the occurrence of the predicate conditions at trial, to (I) rule on the admissibility 

of the recorded forensic interviews of . and  the named child victims in the subject case; 

and (2) to include findings of fact and conclusions of law for inclusion with the record. 

2. Summary of the Facts. 

a. The accused is charged with IO specifications of child rape, one specification of sexual 

assault of a child, two specifications of sexual abuse of a child, three specifications of 

communicating a threat, three specifications of extortion, four specifications of obstruction of 

justice, one specification o f abusive sexual contact, one specification of assault consummated by 

a battery upon a spouse, and one specification of domestic violence in violation of Articles 120, 

120b, 115, 127, 131 b, 128 and 128b, Uniform Code of Military Justice. All the charges were 

referred to General Court-Martia l on 4 March 2020. 

b. The child victims in this case,  and  made their disclosures on 29 September 

2019. Both children underwent a child forensic interview with Ms.  on 30 

September 2019.  underwent a second forensic interview with Ms.  on 21 

November 2019. 
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c. During each child forensic interview, the forensic interview specialist questioned the 

child victims as to the distinction between truth and lies and informed them on the importance of 

telling the truth. 

d. The child forensic interview specialist made use of open ended questions during the 

recorded interviews. Both  and  discussed topics of a sexual nature not normally 

associated with what a  would be familiar. 

f. During the interviews, both  and  were alone in the interview room with the 

forensic interview specialist. 

g. The trial is currently scheduled to begin on 12 March 2021, which will be 

approximately 19 months after the date of the charged offenses. 

3. Law 

R.C.M 906 states generally that a motion for appropriate relief is a "request for a ruling 

to cure a defect which deprives a party of a right or hinders a party from preparing for trial or 

presenting its case." R. C.M. 906(a). A request for a preliminary ruling on the admissibility of 

evidence is an appropriate basis to seek a motion for appropriate relief. R. C.M. 906(13). 1 

a. Residual Hearsay 

A military judge's decision to admit evidence under M.R.E. 807 is reviewed for an abuse 

of discretion. United States v. Czachorowski, 66 M.J. 432, 434 (C.A.A.F. 2008). "Findings of 

fact are affirmed unless they are clearly erroneous; conclusions of law are reviewed de novo." Id. 

A military judge has "considerable discretion" in admitting residual hearsay. United States v. 

McAninch, 20 19 CCA LEXIS 142, at *7 (A. Ct. Crim. App., 2019) (Citing: United States v. 

Kelley, 45 M.J. 275, 280-81 (C.A.A.F. 1996)). 

1 ··Whether to rule on an evidentiary question before it arises during trial is a matter wi1hin the discretion of the 
military judge." R.C.M. 906(13) Discussion (MCM 2019 ed.) 

2 
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A hearsay statement may be admitted, even when the hearsay statement is not specifically 

excluded by a hearsay exception, when the proponent of the statement provides reasonable notice 

under M.R.E. 807(b) of their intent to offer a residual hearsay statement, and when: 

"(I) the statement has equivalent circumstantial guarantees of 
trustworthiness; 
(2) it is offered as evidence of a material fact; 
(3) it is more probative on the point for which it is offered than any 

other evidence that the proponent can obtain through reasonable 
efforts; and 
(4) admitting it will best serve the purposes of these rules and the 
interests of justice." 

M.R.E. 807(a)(J) - (4). 

"The residual hearsay rule sets out three general requirements for admissibility: ()) 

materiality, (2) necessity, and (3) reliability." Kelley, 45 M.J. at 280 (discussing a prior version 

of the rule). The materiality prong "is merely a restatement of the general requirement that 

evidence must be relevant." McAninch, 2019 CCA LEXIS 142 (Citing: United States v. Peneaux, 

432 F.3d 882, 892 (8th. Cir. 2005). 

The necessity prong does not require that the proffered evidence be "necessary" to prove 

the proponent's case. Rather, the necessity prong "essentially creates a 'best evidence' 

requirement." Kelley, 45 M.J. at 28 1. Further, the necessity prong may be satisfied where a 

witness cannot remember material facts and there is no other more probative evidence of those 

facts. United States v. Wellington, 58 M.J. 420, 425 (C.A.A.F. 2003) 

b. Admissibility of Recorded Child Forensic Interviews 

The C.A.A.F. has found admissible the out of court recorded hearsay statements of child 

victims. In the case of United States v. Casteel, the C.A.A.F. ruled that recordings of a police 

interview of a six year old child victim was admissible, after the victim testified at trial in an 

"abbreviated fashion." United States v. Casteel, 45 M.J. 379 (C.A.A.F. 199). 
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The Army Court of Criminal Appeals recently provided a persuasive explanation as to 

the test developed by the Supreme Court for the trustworthiness of the hearsay statement, 

explaining that there are ·'several non-exclusive factors that courts may consider: spontaneity of 

the statements; consistent repetition of the statements; the mental state of the declarant; the use 

of terminology unexpected of a child of similar age; and lack of motive to fabricate." United 

States v. McAninch, 2019 CCA LEXIS 142, at *JO (A. Ct. Crim. App., 2019) (Discussing Idaho 

v. Wright, 497 U.S. 805, 821-822, 110 S. Ct. 3139, 1 I l L. Ed. 2d 638 (1990)). The ACA went 

on to explain: "These factors are, of course, not exclusive, and courts have considerable leeway 

in their consideration of appropriate factors. We therefore decline to endorse a mechanical test .. 

. . " Id." (See Also: United States v. Jackson, No. 201600299, 2017 CCA LEXIS 758, at *1 (N-M 

Ct. Crim. App. Dec. 19, 2017) A military judge did not err when he allowed the Government to 

use a video of an interview of the stepdaughter that was conducted shortly after the incident, 

after the stepdaughter could not remember critical details about the incident when she testified at 

trial). 

4. Application 

The government moves this Court to provide a ruling as to the admissibility of the 

recorded child forensic interviews of  and , upon the predicate facts being established at 

trial. The predicate facts will have occurred after the court hears the testimony of  and , 

, and . Raising this issue to the Court at this juncture facilitates the 

military judge's ability to review the child forensic interviews in advance - thereby avoiding 

excessive delay at trial. The government has provided the required notice pursuant to M.R.E. 807 

on 1 December 2020. The recorded hearsay statements satisfy the remaining prongs of M.R.E. 

807 in the following manner: 

4 
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Equivalent circumstantial guarantees o_f trustworthiness: The recorded statements of  

and  possess circumstantial guarantees of trustworthiness because they were conducted 

close in time to the allegations, were conducted by trained child forensic interview specialists, 

were not the product of suggestive or improper examination techniques, and were done in a 

controlled environment. Hearsay statements of this type have been repeatedly found trustworthy. 

See generally: United States v. Casteel, 45 M.J. 379; United States v. Jackson, No. 201600299, 

2017 CCA LEXIS; United States v. McAninch, 2019 CCA LEXIS 142. 

Offered as evidence of a material fact: The three recorded child forensic interviews 

contain  and  recitation of the underlining facts relating to the charged sex offenses. 

They include the statements as to the location of the accused, the position of the accused, 

weapons used by the accused, acts committed by the accused, and which body parts the accused 

used to assault them. These statements all go to material facts of the case. 

More probative on the point for which it is offered than any other evidence: The recorded 

child forensic interviews were all taken closer in time to the charged offenses and completed in a 

controlled interview room. The child victim 's in-court testimony will occur approximately 

nineteen months after the events and occur in open court - in the presence of the Accused. It is 

likely that recorded interviews will be more probative than stifled child testimony at trial, and 

therefore offer the best evidence. 

Serve the purposes of these rules and the interests ofjustice: To satisfy the Accused 's 

right to confrontation, both  and  will be required to testify in his presence - the person 

accused of raping them. Moreover, they will be required to testify as to intimate and traumatic 

events in front of a room filled with complete strangers. It's reasonable to expect the child 

victims to have significant difficulty testifying under such circumstances. Both the purpose of 

5 
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residual hearsay and the interests of justice are served by presenting the members with the 

recorded child forensic interviews because they will provide a more clear and probative account 

of the events. The inability of child victims to remember or testify as to traumatic events should 

not be allowed to hinder the search for the truth at trial. 

5. Burden of Proof and Evidence 

a. As the moving party, the government bears the burden of persuasion by a 

preponderance of the evidence. 

b. The government offers the fo llowing evidence in support of the motion: 

(I) Government M.R.E. 807 Notice of l December 2020. 
(2) NCIS report of investigation extracts. 
(3) Video recording of  child forensic interview of 30 September 2019. 
(4) Video recording of  ch ild forensic interview of30 September 20 19. 
(5) Video recording of  child forensic interview of21 November 2019. 
(6) Transcript of  child forensic interview o f 30 September 2019. 
(7) Transcript of  child forens ic interv iew of 30 September 2019. 
(8) Transcript of  child forensic interview of2l November 2019. 
(9) Curriculum Vitae of  
( l 0) Resume of . 

6. Relief Requested. The government requests the court review recorded child forensic 

interviews and included enclosures, in advance of the trial, to facilitate a ruling on the 

admissibility of offered evidence upon the predicate facts and conditions occurring following the 

testimony of and  at trial. 

7. Oral Argument. The government does not request oral argument. 

 
Major, U.S. Marine Corps 
Trial Counsel 
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REQUESTS



UNITED ST A TES 

V. 

Michael True 
Corporal 
U.S. Marine Corps 

GENERAL COURT-MARTIAL 
U NITED STATES MARINE CORPS 

HAW All JUDICIAL CmCUIT 

GOVERNMENT REQUEST 
FOR ALTERNATE FORMS OF 
TESTIMONY AND WARRANT 

OF ATTACHMENT 

21 January 2021 

1. Nature of the Request. The Government has probable cause to believe that  

cannot and/or will not honor his subpoena for the subject case. The Government seeks 1) a 

judicial ruling that this witness is not essential to a fair trial, 2) a warrant of attachment, 3) 

authorized use of alternate forms of testimony, and/or 4) an adequate substitute for  

 testimony. 

2. Summary of the Facts. 

a. The accused is charged with 10 specifications of child rape, one specification of sexual 

assault of a child, two specifications of sexual abuse of a child, three specifications of 

communicating a threat, three specifications of extortion, four specifications of obstruction of 

justice, one specification of abusive sexual contact, one specification of assault consummated by 

a battery upon a spouse and one specification of domestic violence in violation of Articles 120, 

120b, 115, 127, 131 b, 128b and 128, Uniform Code of Military Justice. All the charges were 

referred to General Court-Martial on 4 March 2020. 

b. During the time of the charged offenses,  and  were living 

(squatting) in the True residence and occupied one of the three bedrooms. 

c.  has been discharged from the Marine Corps. Prior to  EAS, the 
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Government served him with a subpoena (AEl-PEl). Due to COVID-19 and other factors, this 

case has been continued multiple times. It has become increasingly difficult to serve  

 with updated subpoenas. 

d. The Government granted  as a witness on 9 April 2020 (AE1-PE2). 

e. The Government provided  a signed subpoena on or about 9 April 2020 

(AEl-PEl). 

f.  informed SSgt  in December that he was a and in no 

condition to travel, and implied he likely would not honor a subpoena (AE1-PE3). 

g.  and  are now estranged.  provided that  

 

 (AEI-PE3). 

h. On 29 December and after attempting to speak with  with regard to the most 

recent trial dates (15-27 Jan), the Government provided a new subpoena, travel funds, travel 

instructions and a DTS witness information form to the email addresses  and  

 provided the Government. We have not received the signed subpoena or a response to 

that email (AEl-PE I and 3). 

i. The Government notified Defense that it was having difficulty serving  on 31 

December 2020. Defense indicated in an 802 that they would file a motion compelling his 

production. The Government informed the Defense that the Government granted  

as a witness and a motion by the Defense would not be required-the onus is now on the 

Government to produce the witness under compulsory process or establish facts to support that 

his production is not required (AE l-PE4). 

j. The Government can no longer guarantee that  will honor his subpoena (AEI-
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PE3). 

k.  testimony is cumulative with  testimony. 

I. The Government believes  testimony is necessary and relevant to the 

Defense's case (AE1 -PE2). 

m. The Government is willing to stipulate that  testimony would be substantially 

similar to  testimony. 

n. The Government is willing to arrange---to the extent practicable-alternate forms of 

testimony. 

o. The Defense has not sought to introduce a witnessed affidavit.1 

p.  is a Defense witness-the Confrontation Clause does not apply. 

3. Law & Application: 

R.C.M. 703( c)( l ) states: "Witnesses for the prosecution. Trial counsel shall obtain the 

presence of witnesses whose testimony trial counsel considers relevant and necessary for the 

prosecution." The Government acknowledges that  testimony is necessary and 

relevant. 

Under M.R.E. 804(a) and R.C.M. 703(b)(3), a trial may proceed in the absence of a 

relevant and necessary witness if that witness is not amenable to process. 2 The lengths to which 

the prosecution must go to produce a witness is a question of reasonableness. 3 If the testimony o f 

1 See US v. Davis, 29 M.J. 357, 359 (CMA l 990) at FN 3, " When a defense counsel becomes aware of a relevant 
and material witness who may be unamenable to service of process, it would serve counsel well to first obtain from 
the potential witness an affidavit which is, in tum, witnessed by a third party. If the witness remains true to form and 
refuses to testify. defense counsel can at least offer the affidavit as an exception to the hearsay rule under M.R.E. 
(807)'" 
2 Manual for Courts-Martial, Uni ted States, 2019 (hereinafter, MCM); United States v. Bennett, 12 M.J. 463 (CMA 
1982); cf United States v. Santiago-Davila, 26 M.J. 380 (CMA 1 988); United States v. Cordero, 22 M.J. 216 (CMA 
1986). 
J Ohio v. Roberts, 448 U.S. 56, 74 (1980) quoted in U.S. v. Bums, 27 M.J. 92, 96-97 (CMA 1988); U.S. v. Hinton, 
21 M.J. 267 (CMA 1986). 
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a witness who is unavailable is of such central importance to an issue that it is essential to a fair 

trial, and if there is no adequate substitute for such testimony, the military judge shall grant a 

continuance or other relief in order to attempt to secure the witness's presence or shall abate the 

proceedings.4 The party requesting a witness that has been deemed unavailable is required to 

show that [the witness's] testimony is more than relevant and necessary.5 The rule requires a 

showing that the witness was essential to a fair trial and that there was no adequate substitute for 

such testimony. 6 The party is then required to elect and justify a remedy short of dismissal, either 

a continuance or abatement.7 

First, The Government has taken the requisite steps to obtain the presence of the witness. 

The Government has exhausted their compulsory process options. The only remaining step is a 

warrant of attachment. While it is the Government's position that a warrant of attachment can be 

issued proactively-that is before a witness is compelled to appear if there is probable cause to 

believe be/she will not appear-that is contrary to a plain reading of the rule which suggests that 

the witness must fail to appear before a warrant is ripe. At this juncture, the Government has 

exhausted all reasonable efforts for the production of this witness and cannot guarantee his 

presence. 

Second, this witness, while necessary and relevant, is not essential.  

testimony is cumulative with  and is not affirmative testimony (e.g. I witnessed X) 

but rather testimony of a void ( e.g. I did not hear or see X) . The Defense may demonstrate that 

an adequate substitute for  testimony does not exist in its response to this filing. 

The Government can arrange for telephonic or VTC testimony if the Defense can ascertain the 

4 R.C.M. 703(b)(3). 
5 United States v. Davis, 29 M.J. 357, 359 (CMA 1990). 
6 Id. 
7 Id at 360. 
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location of  and we can procure a telephone or VTC capability from a public or 

private facility that he has access to. The Defense has time to procure a witnessed affidavit in 

accordance with U.S. v. Davis.8 Last, the Government is willing to stipulate that  

testimony is substantially the same as ' testimony. 

FinaUy, a continuance or abatement is not appropriate here. The current situation with 

 is unlikely to change in the near future and a continuance or abatement will not 

change that. This case has been continued multiple times and the accused is in pretrial 

confinement. 

Warrant of Attachment 

Subsection (ii) of R.C.M. 703(h) reads: 

A warrant of attachment may be issued only upon probable cause to believe that 
[ 1] the witness or evidence custodian was duly served with a subpoena, [2] that 
the subpoena was issued in accordance with these rules, [3] that a means of 
reimbursement of fees and mileage, if applicable, was provided to the witness or 
advanced to the witness in cases of hardship, [ 4] that the witness or evidence is 
material, [ 5] that the witness or evidence custodian refused or willfully neglected 
to appear or produce the subpoenaed evidence at the time and place specified on 
the subpoena, and [6] that no valid excuse is reasonably apparent for the witness' 
failure to appear or produce the subpoenaed evidence. 

[ l] The Government bas properly served  with multiple subpoenas. 

[2] The subpoenas were issued in accordance with R.C.M. 703. 

[3] Cost is not an issue in this case. The Government has provided the information and funding 

to the witness (AEI-PE5). 

[ 4] The witness is material but not essential. 

8 29 M.J. 357, 359 (CMA 1990). 
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[5] The witness has indicated that he will not get on the aircraft and that he is unable/unwilling to 

honor the subpoena. If the Government waits until trial to address this issue, the Government 

will have failed to produce a witness despite indicating to the Defense that we would. 

[6] A valid and reasonably apparent excuse does exist-namely that  mental health 

precludes him from travel (we are also in the midst of an unprecedented pandemic). 

There is no question that the Military Judge has the authority to issue the warrant of 

attachment. In the interests of judicial economy, the warrant of attachment is appropriate at this 

juncture given the unique circumstances of this case. The MCM (Presidential Rule) specifically 

provides the authority for the military judge to issue a warrant of attachment in these 

circumstances that compels the Marshals (Executive Branch) to produce the witness. The 

convening authority is responsible for paying the U.S. Marshals' costs associated with the 

production of this witness. If this issue is litigated after members' selection, the Government 

would be unable to authorize and cross-org funding to a sister executive agency, locate a 

homeless mentally ill veteran, compensate him, get him on a plane, and produce him while the 

Government and the Defense are still on the merits. 

Last, there is no requirement that the Government must wait until the date the witness is 

required to appear and fails to appear prior to obtaining the warrant of attachment-particularly 

in a case in which the Government can establish that the witness will not appear absent the 

warrant. The interests of judicial economy support issuing the warrant of attachment now. 

4. Evidence and Burden of Proof 

There is no burden of proof required fo r the production of witnesses the Government has 

deemed relevant and necessary under R.C.M. 703. Defense bears the burden of demonstrating 

that ' testimony is essential to a fair ttial and that the trial cannot continue without 
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h.is presence.9 The Government bears the burden of probable cause with regard to the warrant of 

attachment. 

In support of this motion, the Government will offer testimony of Agent  and 

SSgt  (if needed). 

Encls: (1) Subpoenas and associated email traffic, (2) Government response to Defense witness 

request, (3) affidavit of SSgt  (4) December notification to Defense of the Government's 

difficulty in locating and serving , (5) DTS instructions, ETF form, email, and 

witness information form. 

5. Relief Requested. The Government requests this court deem  as ·'not 

essential," and rule that he is "unavailable." Defense may posit a reasonable alternative and if the 

witness is located and bas access to that reasonable alternative, the Government will comply. 1n 

the alternative, the Government asks the court to rule that ' testimony is 

cumulative with . Last, the Government requests the attached warrant of 

attachment be executed so that the Government can attempt to produce the witness or exhaust all 

reasonable efforts prior to the assembly of members. 

6. Oral Argument. The Government does not request oral argument. 

9 29 M.J. 357,359 (CMA 1990). 

I/SIi 

G. F. CURLEY 
Major, U.S. Marine Corps 
Trial Counsel 
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UNITED STA TES 

v. 

MICHAEL A. TRUE 
CORPORAL 
U.S. MARINE CORPS 

G ENERAL COURT-MARTIAL 
UNITED ST ATES MARINE CORPS 

HAW All JUDICIAL CIRCUIT 

M.R.E 807(B) NOTICE 

1 December 2020 

Pursuant to M.R.E. 807(b) the government hereby provides notice of its intent to admit 
the following evidence subject to the residual hearsay exception: 

l. The audio-video recording of the forensic interview of . conducted by  
 on 30 September 2019 . 1  may be reached at  or 

at  
may be reached through her detailed Victims' Legal Counsel. 

2. The audio-video recording of the forensic interview of  conducted by  
 on 21 November 2019.2 may be reached at  or at  

 may be reached through 
her detailed Victims' Legal Counsel. 

3. The audio-video recording of the forensic interview of  conducted by  
 on 30 September 2019.3  may be reached at  

or at . 
 may be reached through her detailed Victims' Legal Counsel. 

Major, USMC 
Trial Couns 

1 Bates Stamp 04 Previously disclosed and provided to the defense prior to the government's initial discovery 

response of24 March 2020. 
2 Bates Stamp 12 Previously disclosed and provided to the defense prior to the government's initial discovery 
response of24 March 2020 .. 
3 Bates Stamp 05 Previously disclosed and provided to the defense prior to the government's initial discovery 

response of24 March 2020. 
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****************************************************************************** 
Certificate of Service 

I hereby attest that a copy of the foregoing notice was served on opposing counsel via email on I 
December 2020. 

Major, USMC 
Trial Counsel 

2 
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DEPARTMENT OF THE NAVY 
UNITED STATES MARINE CORPS 

NAVY-MARINE CORPS TRIAL JUDICIARY 
HAWAII JUDICIAL CIRCUIT 

U N I T E D S T A T E S 

v. 

CORPORAL MICHAEL A. TRUE, 
USMC 

VICTIMS ' LEGAL COUNSEL 
COURT-MARTIAL NOTICE OF 
APPEARANCE ON BEHALF OF 
VICTIM , MRS .  

1. I, Major Charles C . Olson, USMC, Victims ' Legal Counsel 
Organization , Okinawa, Japan, admitted to practice law and 
currently in good standing with California State Bar, although 
not appearing as a defense counsel or trial counsel , certified 
in accordance with Article 27(b), and sworn under Article 42(a), 
hereby enter my appearance in the above captioned court-martial 
on behalf of Mrs. , the named victim in the charge . 

2 . On 16 January 2020 , I , Major Charles C. Olson, Regional 
Victims ' Legal Counsel , detailed myself to represent Mrs.  
I entered into an attorney- client relationship with Mrs .  
I have not acted in any manner which might disqualify me in the 
above capti oned court - martial . 

3 . I have reviewed the Navy-Marine Corps Trial Judiciary 
Uniform Rules of Practice and the Western Pacific Judicial 
Circuit Rules of Court . 

4 . Mrs.  reserves the right to be present throughout the 
court-martial i n accordance with Military Rule of Evidence 615 , 
with the exception of closed proceedings that do not involve 
Mrs .  

5 . To permit a meaningful exercise of my client ' s rights and 
privileges , I respectfully request that this Court direct the 
defense and government to provide me with informational copies 
of motions and accompanying papers filed pertaining to issues 
that fall under Military Rules of Evidence 412 , 513, 514 , and 
615 and in whi ch Mrs.  statutory rights and privileges 
as a victim are addressed . 

6 . Mrs .  has l i mited standing in this court-martial , and 
reserves the right to make factual statements and legal 
arguments themselves or through counsel . 

Appellate Exhibit'NV \ 
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7 . My current cont act information is as follows : 

Legal Services Support Section 
Victims ' Legal Counsel Organi zation 

8 . Respectfully submitted this 4th day of May 2020 . 
Otgit.alty signed by 
01..SON.CHARlES. 
CASPER
41 
O.t•: 2020.05.0ol 
13:47'.2'4~ 

C . C . OLSON 

- -------- ----- ---------- -------- ----- --- ----- -------- --- ------- -

CERTIFICATE OF SERVICE 

I certify that a copy of this Notice of Appearance was 
served on the 4th day of May 2020 v i a email . 

Digitally signed by 
Ot.SON.CHAALES. 

 ~._
te: 2020.05.04 

13;•1:•o+-09'00' 

C . C . OLSON 
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UNITED STATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
USMC 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAIi JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

) 
) 
) 
) 
) 
) 
) 
) 

VICTIMS' LEGAL COUNSEL 
NOTICE OF APPEARANCE 
ON BEHALF OF 
MS.  

I. I am Captain Lauren E. Neal, U.S. Marine Corps, Victims' Legal Counsel, Marine Corps Air Station 
Yuma. I am admitted to practice law and currently in good standing in the commonwealth of 
Massachusetts, and am certified in accordance with Article 27(b) and sworn in accordance with Article 
42(a) of the Uniform Code of Military Justice. I hereby enter my appearance in the above captioned 
court-martial on behalf of Ms.  a named victim in this case. 

2. The MCI-W Regional Victims' Legal Counsel detailed me to represent Ms.  and l have entered 
into an attorney-client relationship with her. I have not acted in any manner which might disqualify me in 
the above-captioned court-martial. 

3. Ms.  reserves the right to be present throughout the court-martial in accordance with Military 
Rule of Evidence 615, with the exception of closed proceedings that do not involve her. 

4. To permit a meaningful exercise of Ms.  rights and privileges, I respectfully request that this 
Court direct the defense and government to provide me with informational copies of motions and 
accompanying papers filed pertaining to issues that fall under Military Rules of Evidence 412, 513, 514, 
and 615 and any other matter in which Ms.  rights and privileges are addressed. 

5. Ms. . has limited standing in this court-martial and reserves the right to make factual statements 
and legal arguments herself or through counsel. 

6. My current contact information is as follows: 

Respectfully submitted this 1st day of May 2020, 
Digitally signed by 

NEAL.LAU REN.ELIZ NEAL.LAUREN.ELIZABETH.

ABETH  \020_05_0 , 21:57,34-0roo· 

L. E. NEAL 
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CERTIFICATE OF SERVICE 

I certify that a copy of this Notice of Appearance was served upon the Court, Trial Counsel, and 
Defense Counsel via email on 1 May 2020. 

NEAL.LAUREN.ELIZ 
ABETH

L. E. NEAL 

Digitally signed by 
NEALLAUREN.ELIZABETH.

Date: 2020.os.01 21:57:59-07'00' 
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DEPARTMENT OF THE NA VY 
UNITED ST ATES MARINE CORPS 

NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAIi JUDICIAL CIRCUIT 

UNITED ST A TES 

V. 

CORPORAL MICHAEL A. TRUE, 
USMC 

) 
) 
) 
) 
) 
) 

VICTIMS' LEGAL COUNSEL 
COURT-MARTIAL NOTICE OF 
APPEARANCE ON BEHALF OF 
VICTIM, MINOR CHILD  

I. I, Captain Thomas C. Shealy, USMC, Victims' Legal Counsel Organization, Parris 
Island, South Carolina, admitted to practice law and currently in good standing with the 
South Carolina State Bar, although not appearing as a defense counsel or trial counsel, 
certified in accordance with Article 27(b), and sworn under Article 42(a), hereby enter 
my appearance in the above-captioned court-martial on behalf of minor child , the 
named victim in the charge. 

2. On 30 January 2020, I was detailed to represent minor child . by Major  
, USMC, the Regional Victims' Legal Counsel-East, Camp Lejeune, NC. I 

entered into an attorney-client relationship with minor child . I have not acted in 
any manner that might disqualify me in the above-captioned court-martial. 

3. I have reviewed the Navy-Marine Corps Trial Judiciary Uniform Rules of Practice and 
the Western Pacific Judicial Circuit Rules of Court. 

4. Minor child  reserves the right to be present throughout the court-martial in 
accordance with Military Rule of Evidence 615, with the exception of closed proceedings 
that do not involve minor child  

5. To permit a meaningful exercise of my client's rights and privileges, 1 respectfully 
request that this Court direct the defense and government to provide me with 
informational copies of motions and accompanying papers filed pertaining to issues that 
fall under Military Rules of Evidence 412, 513,514, and 615 and in which minor child 

 statutory rights and privileges as a victim are addressed. 

6. Minor child  has limited standing in this court-martial, and reserves the right to 
make factual statements and legal arguments themselves or through counsel, 

7. My current contact information is as follows: 

Legal Services Support Team 
Victims' Legal Counsel Organization 
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Respectfully submitted this 4th day of May 2020. 

ls/Thomas Camden Shealy 
T. C. SHEALY 

CERTIFICATE OF SERVICE 

l certify that a copy of this Notice of Appearance was served on the 4th day of May 2020 
via email. 

ls/Thomas Camden Shealy 
T. C. SHEALY 
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UNITED ST ATES 

V. 

MICHAEL A. TRUE 
CORPORAL 
U.S. Marine Corps 

1. Nature of the Response. 

GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 

HAW AIi JUDICIAL CIRCUIT 

GOVERNMENT NOTICE OF 
INTENT TO ADMIT EVIDENCE 

UNDER M.R.E. 304(f)(2) 

17 December 2020 

The government provides notice to this Court, as required by MRE 304(£)(2), of its intent to offer 

statements made by the accused that were not disclosed prior to arraignment. 

2. Summary of the Facts. 

a. Corporal (Cpl) True has been charged with: 13 specifications of Article 120b (rape/sexual 

abuse/sexual assault of a child), 3 specifications of Article 115 (communicating threats), 3 specifications 

of Article 127 (extortion), 4 specifications of Article 131b (obstructingjustice), I specification of Article 

120 (abusive sexual contact), 1 specification of Article 128b (domestic violence), and 1 specification of 

Article 128 (assault consummated by battery upon a spouse). See Charge Sheets. 

b. On 9 April 2020, the government granted the defense request to produce Mrs.  

as a witness for trial. See Enclosure ( l) 

c. On 16 December 2020, the government contacted Mrs. to coordinate travel for the trial 

dates currently scheduled to commence on l 5 January 2020. During this conversation, Mrs.  

disclosed the existence of an audio recording of the accused. See Enclosure (2) 

d. On 16 December 2020, Agent , the government's Regional Trial Investigator 

(RTI) conducted a telephonic interview with Mrs.  and acquired a copy of the audio recording. 

Later that day, the government disclosed the existence of the recording and provided a copy to the 

defense. See Enclosure (2) 

A e Exh Lv\ 
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e. Mrs.  asserts that the recording is from on or about 3 1 August 2019. See Enclosure (2) 

f. At playtime 03:58, the recording includes the following exchange between  and the 

Accused: 

 "Leave her alone. I will fucking fight you, leave her alone 
{inaudible] punch me ... " 
Accused: "Yeah [inaudible] ... " 

 "That 's your excuse to punch me. Leave her alone. You've never 
needed an excuse before. Come on. Leave my kid alone . . , 

See Enclosure (3) 

3. Discussion. 

"Before arraignment, the prosecution must disclose to the defense the contents of all statements, 

oral or written, made by the accused that are relevant to the case, known to trial counsel, and within the 

control of the Armed Forces, and all evidence derived from such statements, that the prosecution intends 

to offer against the accused." MRE 304(d). "If the prosecution seeks to offer a statement made by the 

accused or derivative evidence that was not disclosed before arraignment, the prosecution must provide 

timely notice to the military judge and defense counsel. The defense may object at that time, and the 

military judge may make such orders as are required in the interests of justice." MRE 304(1)(2). 

In the instant case, the government learned of the existence of Enclosure (3) on 16 December 

2020. Immediately thereafter, the government provided a copy to the defense. The statements made by the 

accused occurred after the charged offense against , and contain admissions by the Accused as to 

committing past abuse. The government now provides notice, pursuant to MRE 304(/)(2), of its intent to 

admit statements made by the accused which were disclosed to the defense subsequent to arraignment. 

 
Major, U.S. Marine Corps 
Complex Trial Counsel 
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COURT RULINGS & ORDERS



NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAIi JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UN IT ED STATES 

) 
) 
) 
) 

) 
) 

) 

v. 

MICHAEL A. TRUE 
CPL/E-4 USMC 

RULING - VICTIM LEGAL COUNSEL 
MOTION TO RECONSIDER DENIAL OF 
MINOR CHILDREN VICTIMS' MOTION 

FOR REMOTE LIVE TESTIMONY 

23 DECEMBER 2020 

1. Nature of Motion. Victim's Legal Counsel for . and  moved the Court to reconsider its 

prior ruling that denied their remote live testimony at trial. The Government joined the motion and the 
Defense opposed. An Article 39(a) hearing was held on this motion on 21 December 2020. 

2. Findings of Fact. 

a. Victims Legal Counsel submitted their original motion on 16 April 2020. An Article 39(a) session 

was held on the motion on 4 May 2020 and the Court issued its ruling on 18 May 2020. 

b. The Uniform Rules of Practice Before Navy and Marine Corps Courts-Martial, Rule 10.8 states 
that motions to reconsider must be filed within fourteen days after the ruling is filed unless an extension is 

granted for good cause shown. 

c. In support of its original motion, Victims Legal Counsel presented e-mail statements from  
and  RCM 80l(a)(6) designee, Ms.  Ms.  is the maternal aunt of the two 

children. 

d. On 7 December 2020, Victims Legal Counsel submitted this motion to reconsider with an updated 

e-mail statement from Ms.  and an unsigned letter from Ms.  LCSW, identified 
as an Outpatient Therapist at Capital Region Center for Mental Wellness who has been working with 

 

e. Ms.  stated in her letter that she had been seeing  for therapy since 22 April 2020 
and that she believes it would not be in  best interest to testify in front of the accused. Ms. 

 states that . has expressed fear of the accused and has stated that if she ever saw him again, 

she would "freak out," run and try to hide. Ms.  further states that after . talks about her 

past trauma, she tends to isolate, shut down and has outbursts of anger. 

3. Statement of the Law 

Under Rule for Courts-Martial (R.C.M.) 914A and Military Rule of Evidence (Mil. R. Evid.) 61 l(d) 
a military judge must allow a child victim of sexual abuse to testify outside the presence of the accused 

Appellate Exhibit ____ _ 
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when the military judge makes the following findings: A) that it is necessary to protect the welfare of the 
particular child witness; B) that the child witness would be traumatized, not by the courtroom generally, 

but by the presence of the accused; and C) that the emotional distress suffered by the child witness in the 

presence of the accused is more than de minimis. The trauma to the child must be attributable to the 
presence of the defendant and not be from the court-martial process generally. US. v. De/master, 2018 

CCA LEXIS 43 (A.Ct.Crim.App. Jan 3 1, 2018.) 

4. Analysis and Conclusions of Law 

The Court denies Victim Legal Counsel and the Government's request for reconsideration. The 
request is untimely, does not assert any intervening change in controlling law or the availability of new 
evidence. The motion claims that the Court incorrectly applied the test set forth in M.R.E. 611 ( d), but the 

18 May 2020 ruling appropriately cited the M.R.E. 6 I l(d) standard and stated the reasons the Court found 
that the moving parties had not met their burden. The Court does not find that there was clear error or 

manifest injustice in its prior ruling. 

Even if reconsidered, the Court still denies the request for remote live testimony. The Court is 
sensitive to the fact that . and . are children who must bear in-person witness against an adult 
accused of their victimization. The determination the Court must make is not about how difficult or 
uncomfortable it will be for the children to testify in front of the accused. If it were just that, then all 

cases involving children would likely result in remote live testimony. What the Military Rules of 
Evidence requi re is that the Court find necessity and trauma. Victim Legal Counsel and the Government 
have not provided evidence sufficient for the Court to make these required findings under M.R.E. 61 l(d). 

Regarding  the moving parties have submitted summaries of statements from the investigation 

and two e-mail statements from the R.C.M. 80I(a)(6) representa tive, Ms.  Ms.  
mentions suicide attempts and ideations, stressors in  life, and the fact that  has been in Ms. 

 care since November 2020. But there is no independent link that ties all these events to trauma of 

her testifying in the presence of the accused. Ms.  describes . as expressing some desire to 
testify for potential therapeutic value yet previously described . as embarrassed and ashamed of 
what was done to her and saying she wishes that she not be put to testify in front of the accused or in front 

of many strangers. Mixed-emotions would seem to be reasonable in this circumstance, but it is not 
sufficient for this Court to find trauma. What Ms.  describes is that testifying in front of the 
accused, or at the court-martial in general, will be an additional stressor to many that  is currently 
experiencing for various reasons. There was no mention that . has been diagnosed with any trauma­
related mental health conditions or that she is currently being evaluated or treated for such.  is 
lucky to have Ms.  but Ms.  opinions are that of a concerned, loving family member with a 

bias towards protecting . The infonnation presented is insufficient for this Court to make its 
required M.R.E. 61 l (d) findings. 

Regarding  the moving parties have submitted summaries of statements from the 

investigation, two e-mail statements from the R.C.M. 80 I (a)(6) representative, Ms. and an 
unsigned letter from Ms. , LCSW, a therapist who has been seeing . since April 2020. 
Ms.  indicates she has been working with . "towards emotional and behavioral goals" and 
mentions that . has discussed her fear of the accused. Ms. r describes . as historically 

2 
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getting very upset when talking about her past trauma and how she tends to isolate, shut down and have 

outbursts of anger afterwards. Ms.  indicated that  cries at the thought of having to see the 
accused. Ms.  also indicated that . has always had high anxiety and that when confronted with 

any topic that makes her uncomfortable,  completely shuts down. The Court is unable to 
determine from these written statements whether  trauma is solely from actions attributed to the 

accused, whether her anxiety is any different from the high anxiety . has always displayed or 
whether the observed "shutting down" is solely from thoughts of the accused or other things that make 

 uncomfortable. There was no mention whether  bas been diagnosed with any trauma­
related mental health conditions or that she is currently being evaluated or treated for such. The 
information presented is insufficient for this Court to make its required M.R.E. 611 ( d) findings. 

The children in this case have undoubtedly experienced disruptions and stressors in their family life 
that included a move from Hawaii a new environment made even more difficult during the 
ongoing pandemic and their pending return to Hawaii for the court-martial. But without receiving sworn 

testimony or actual evidence, the Court cannot make findings as to what is necessary to protect the 
welfare of these particular child witnesses. The Court is being asked to make generalizations about how a 
child can be traumatized by having to testify. The Court has not been provided evidence that makes the 
correlation between stressors these children are experiencing and testifying in the presence of the accused. 

5. Ruling. The joint Victim Legal Counsel and Government motion for reconsideration of remote live 

testimony is DENIED. 

So ordered this 23rd day of December, 2020. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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NA VY-MARJNE CORPS TRIAL JUDICIARY 
HA WAil JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UN I TE D STATES 

v. 

CORPORAL MICHAEL A. TRUE, 

USMC 

APPOINTMENT OF DESIGNEE 

IA W R.C.M. 80I(a)(6) 

19 MAR2020 

1. Nature of Order. Pursuant to Rule for Court-Martial 80l(a)(6) and the Navy and Marine 
Corps Trial Judiciary Uniform Rules of Practice rule 38, the Court is required to appoint a 
designee to represent a victim of an offense under the UCMJ who is under 18 years of age and 
not a member of the armed forces. In this case, the minor children . and  are the 
named victims of the offenses alleged. Minor children . and . qualify for a designee 
under the Rule. Via joint motion, the parties nominate Ms.  as the R.C.M. 
801 (a)(6) designee and herein address the factors provided in R.C.M. 80 I (a)(6). 

2. Findings of Fact: The Court made the following findings of fact: 

a. The ages,  and maturity of the victims necessitate a designee; 
b. Minor children  and  are alleged victims and witnesses in the case; 
c. The designee is the minor children's (  maternal aunt and has 

agreed to serve in this role; 
d. No other designee has been appointed by another court; 
e. Minor children  approve of Ms.  serving as 

designee; 
f. No delay is anticipated as a result of this appointment; 
g. Trial Counsel and Victims' Legal Counsel request this appointment; and 
h. Defense Counsel does not oppose this appointment. 

3. Rights of the Designee: In addition to the rights conferred upon a victim under Article 6(b) 
of the UCMJ, the rights that a designee may exercise on behalf of a victim include: 

a. The right to receive notice of public hearings in the case; 
b. The right to be reasonably heard at such hearings, if permitted by law; and 
c. The right to confer with counsel representing the government at such hearings. 

4. For purposes of this order, a public hearing or proceeding under this instruction shall include 
any hearing or procedure which is open to the public generally or which has not been closed by 
competent authority. Personal appearance by the victim is not necessary to satisfy the right to be 
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reasonably heard. The right to be reasonably·heard may ordinarily be accomplished by 
telephonic, written or other means. 

5. While all reasonable efforts shall be made to ensure these rights are afforded to the 
victim/designee, in no case shall the rights of the accused be infringed or the administration of 
justice be unduly prejudiced. 

6. Order. The Court ORDERS that Ms.  be appointed as  and 
 designee within the meaning of R.C.M. 80I(a)(6). Trial counsel shall provide a copy of 

this order to the designee and inform the military judge when delivery is accomplished. 

So ORDERED this 24th day of March 2020

LtCol, USMC 
Military Judge 

2 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAll JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

U ITED STAT ES 
) 
) 

v. 

MICHAEL A. TRUE 
CPL/E-4 USMC 

) RULING - GOVERNMENT MOTIO FOR 
) VENUE RULING 
) 
) 25 SEPTEMBER 2020 
) 

I. Nature of Motion. The Government moves for a preliminary ruling regarding venue so they may 

have certainty in coordinating the logistics for trial. 

2. Findings of Fact. 

a. The accused is charged with IO specifications of child rape, one specification of sexual assault 

of a child, two specifications of sexual abuse of a child, three specifications of communicating a threat, 

three specifications of extortion, four specifications of obstruction of justice, one specification of abusive 

sexual contact, one specification of assault consummated by a battery upon a spouse and one specification 

of domestic violence in violation of Articles 120, 120b, l I 5, 127, I 31 b, 128b and 128, Uniform Code of 

Military Justice. 

b. The charges were referred to General Court-Martial on 4 March 2020. 

c. On 4 May 2020, the accused was arraigned, seven motions were litigated, and a trial 

management order was signed that set trial dates of 13-17 July 2020. The trial location was set as Joint 

Base Pearl Harbor - Hickam. 

d. From March 2020, the Covid-19 pandemic began affecting DoD personnel travel and court­

martial dockets. Travel to the state of Hawaii was also affected. This case has been continued twice from 

its original July 2020 date. Trial is currently set for 18-22 January 202 1. 

e. The Government began exploring the possibility of conducting this case on mainland United 

States, and in August 2020, informed the Court that a location at Fort Leonard Wood, Missouri was 

contemplated. Fort Leonard Wood is an Army installation  

 

f. The Court held R.C.M. 802 conferences regarding trial location on 14 August 2020 and on 10 

September 2020. The Court asked the Government about the possibility of moving this case to another 

Marine Corps base on mainland United States, such as Camp Pendleton. Counsel were directed to submit 

filings and an Art. 39(a) hearing was held on this issue on 23 September 2020. 
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g. At the Art. 39(a) hearing, Victims Legal Counsel for both children participated telephonically. 

h. The Government and both Victims Legal Counsel stated that there are no restrictions, specific 

to the children, on their ability to travel for trial. 

i. The Government indicated that they would be able to conduct this trial whether it occurred at 

Joint Base Pearl Harbor - Hickam, Marine Corps Base Hawaii, Camp Pendleton or at Fort Leonard 

Wood. 

j. The Government, in its filing, identified one civilian witness that has been uncooperative with 

both the Government and the Defense. This witness, Dr. , was the child SAFE examiner 

who took several significant steps in the collection of evidence in this case. Dr.  is located on the 

island of Oahu. 

k. The Defense desires that the trial location remain on the island of Oahu. 

I. The accused has been in pre-trial confinement on the island of Oahu since 15 October 2019. 

3. Analysis and Conclusions of Law 

R.C.M. 906(b)( 11) states that the place of trial may be changed when necessary to prevent 

prejudice to the rights of the accused or for the convenience of the Government if the rights of the 

accused are not prejudiced thereby. The discussion to the rule states that when it is necessary to change 

the place of trial, the choice of places to which the court-martial will be transferred will be left to the 

convening authority, as long as the choice is not inconsistent with the ruling of the military judge. 

The Court does not find necessity to change the location of this trial from the island of Oahu. The 

Court agrees with the Government that the pandemic environment creates a great amount of uncertainty 

surrounding witness travel and other trial logistics. But, Covid-19 travel restrictions, military restriction 

of movement policies and risk of contracting the virus exist at all the locations contemplated for this trial. 

There are uncertainties whether local exceptions to policy or Covid-19 testing will be required and 

available to the trial participants at the different locations. [t is unknown whether state travel restrictions 

or installation HPCON levels will lessen or tighten in the corning months. The Court finds that it is 

unreasonable to insert the additional uncertainties of moving a complicated general court-martial to an 

Anny location unfamiliar to any of the trial participants during the winter. This is especially so when the 

Government has indicated they can conduct this trial at its current location on Oahu, that it is the desire of 

the Defense to conduct the trial on Oahu, and the child witnesses do not have any travel restrictions that 

would prevent them from traveling to Oahu for trial. 

In addition, the one witness the Government identified as "uncooperative" and who is very 

important to the case, is located on Oahu. The Court understands that the case investigators are on Oahu 

and the evidence is maintained on Oahu. The accused is in pre-trial confinement on Oahu. 
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The Court finds that despite the logistical challenges of conducting a trial during a pandemic, that 

in this case, necessity does not exist to require a change in trial location. Holding trial either at Joint Base 

Pearl Harbor-Hickam or Marine Corps Base Hawaii, on Oahu, will allow counsel to tackle the challenges 

in a familiar environment. Because of the gravity of the charges in this case, holding trial on Oahu will 

best maintain the integrity of the defense counsel/accused relationship by not interrupting it with trans­

Pacific travel. 

4. Rulin2. The Government request to rule that Fort Leonard Wood is a permissible venue is DENIED. 

The Government request that the Western Judicial Circuit be a secondary option is GRANTED IN PART. 

The Court authorizes Camp Pendleton as a back-up option for trial if significant changes on Oahu later 

render it necessary to move the trial location. 

So ordered this 25th day of September, 2020. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

UNITED STATES 

v. 

MICHAEL A. TRUE 
CPL/E-4 USMC 

) 
) 
) 
) 
) 
) 
) 

RULING - DEFENSE MOTION IN 
LIMINE (M.R.E. 404(b)) 

22 DECEMBER 2020 

I. Nature of Motion. The Defense moves to preclude the Government from introducing, 

pursuant to M.R.E. 404(b ), Cpl True's  evidence that he took ten 

minutes to collect his uniform and evidence he used kitchen knives when exploiting his family. 

In its response, the Government indicated they would no longer seek to introduce evidence about 

the kitchen knives. An Article 39(a) hearing on this motion was held on 21 December 2020. 

2. Findings of Fact. 

a. The accused is charged with 10 specifications of child rape, one specification o f 

sexual assault of a child, two specifications of sexual abuse of a child, three specifications of 

communicating a threat, three specifications of extortion, four specifications of obstruction of 

justice, one specification of abusive sexual contact, one specification of assault consummated by 

a battery upon a spouse and one specification of domestic violence in violation of Articles 120, 

120b, 115, 127, 131b, 128b and 128, Uniform Code of Military Justice. 

b. On 9 April 2020, the Government provided notice to the Defense of its intent to offer 

evidence pursuant to M.R.E. 404(b), 413 and 414. On 4 May 2020, the parties litigated a 

Defense motion claiming the Government's notice was inadequate. The Court denied the 

Defense motion on 18 May 2020 and noted that at the 4 May 2020 Article 39( a) hearing, the 

Government had specified the evidence that it intended to use in relation to its notice. A second 

Article 39(a) hearing was held in this case on 24 July 2020 and the Defense did not raise this 

motion then. 

c. The Defense has not shown good cause as to why this motion should be considered 

when it was not filed in accordance with the Trial Management Order. 
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d. Sometime after 0200, 30 September 2019, the Officer of the Day, lstLT  

went to pick the accused up at his residence. When they returned to allow the accused to retrieve 

his uniform, the accused entered the house unaccompanied and took approximately 10 minutes to 

retrieve his items. 

e. Later on 30 September 2019, the accused was taken to 

to undergo a Sexual Assault Forensic Exam. During his intake, the accused told the nurse that he 

had thoughts of suicide for the preceding three months. 

3. Analysis and Conclusions of Law 

The admissibility of evidence under M.R.E. 404(b) is subject to a three pronged test: ( I) 

the evidence must reasonably tend to show the accused committed the uncharged act; (2) the 

evidence must make some fact of consequence more or less probable, and (3) the probative value 

of the evidence must not be substantially outweighed by the danger of unfair prejudice. United 

States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989). The evidence must be logically relevant 

under the second prong for some purpose other than propensity. United States v. Diaz, 59 M.J. 

79 (C.A.A.F 2003); United States v. Humpherys, 57 M.J. 83, 90-91 (C.A.A.F. 2002). 

Uncharged misconduct or other acts of an accused may be properly offered under M.R.E. 

404(b) to prove bis consciousness of guilt. See United States v. Staton, 69 M.J. 228, 230 

(C.A.A.F. 20 10); United States v. Cook, 48 M.J. 64, 66 (C.A.A.F. 1998). 

Despite not showing good cause, the Court will consider this Defense motion. The Court 

understands the challenges during this timeframe of litigating cases through the 2020 global 

pandemic. 

Evidence of the Accused's . 

The Court grants the defense motion with regard to the accused's statement of  

 made on 30 September 2019. Although there is a preponderance o f evidence that 

supports a finding that the accused made the statement and that such thoughts may be probative 

as to his consciousness of guilt, the Court finds that the evidence fails the third Reynolds prong. 

The statement was made to an intake nurse prior to the accused undergoing a Sexual 

Assault Forensic Examination. The Government points to the fact that the accused then spent 

approximately two week in-patient for evaluation, implying the significance of the prior 

ideations. However, it is just as plausible that the accused remained in-patient for two weeks for 
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mental health evaluation because he had just been accused of serious crimes by his family and 

was under investigation by NCIS. It is reasonable for an accused to experience stress when 

facing serious crimes where reputation, career, family relationships and extended confinement 

are at stake. It is not unusual for an accused to become overwhelmed by the stress such that his 

mental state needs to be evaluated. Even if such stress could raise the inference of consciousness 

of guilt, the Court finds that the probative value of this evidence is substantially outweighed by 

the danger of unfair prejudice. 

Evidence That the Accused Had 10 Minutes, Unaccompanied, in his Residence to Retrieve 

his Uniform 

The Court denies the defense motion with regard to this evidence. The Government 

clarified in its response that this evidence would merely be offered in rebuttal if the Defense 

argues that investigators failed to seize camera memory cards even though the cameras were 

clearly visible throughout the residence. This evidence would be admissible rebuttal evidence if 

the Defense were to make such arguments or implications during its case in chief. 

In addition to appropriate rebuttal evidence, the Court finds the evidence admissible 

pursuant to M.R.E. 404(b). The evidence in the case reasonably shows that the accused took 

approximately 10 minutes, unaccompanied, in his residence to retrieve his uniform. I stLt  

 the Officer of the Day, relayed this incident to NCIS. The temporal proximity of the 

accused's actions after learning that he was being taken away in the middle of the night by the 

Officer of the Day makes the evidence probative as to the accused's consciousness of guilt and 

probative as to opportunity. Because the Government only intends to offer this evidence if the 

Defense challenges the investigators' actions with respect to the camera memory cards, the Court 

finds that the probative value of the evidence is not substantially outweighed by any danger of 

unfair prejudice or confusing the members. This evidence will be admissible if otherwise 

allowed under the Military Rules of Evidence. 

Intrinsic Evidence 

The Government, in their response to the Defense motion, requested a preliminary ruling 

that items #2a, 2c, and 2d in their 9 April 2020 notice be considered intrinsic evidence that will 

be admissible at trial. The Court believes that items #2a (accused's attempts to separate from 

the children) and 2c (accused making  eat 7 sleep inducing gummies) would be res gestae and 
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intrinsic to the alleged offenses. They will be admissible if otherwise allowed under the Military 

Rules of Evidence. 

Regarding item #2d (accused requiring  to take showers after raping her), the Court 

makes no ruling at this time on this item of evidence. The Court is unclear what evidence the 

Government is referring to in item #2d of its notice. There is one doctor's notation on  

SAFE exam that the accused told  to shower but she didn't. There is other reference to the 

accused telling  to go shower after she came down to the laundry room to check on  

4. Ruling. The Defense motion is GRANTED IN PART and DENIED IN PART. Evidence of 

the accused's  will not be admissible. Evidence of the accused taking 10 

minutes, unaccompanied in the residence, to retrieve his uniform will be admissible if otherwise 

allowed under the Military Rules of Evidence. Evidence of the accused's attempts to separate  

from the children and to make  eat sleep inducing gummies will be admissible if otherwise 

allowed under the Military Rules of Evidence. 

So ordered this 22nd day of December, 2020. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL ClRCUIT 
GENERAL COURT-MARTIAL 

U IT E D STATES 
) 
) 

v. 

MICHAEL A. TRUE 
CPUE-4 USMC 

) RULING - DEFE SE MOTIO FOR 
) APPROPRIATE RELIEF: PRELIMINARY 
) RULING ON THE ADMISSIBILITY OF 
) EVIDENCE 
) 

22 DECEMBER 2020 

I. ature of Motion. The Defense moves for a preliminary ruling regarding the admissibility of two 

videos it intends to offer at trial. One video depicts the accused's residence where the alleged incidents 

occurred and the other video depicts one named victim,  movements through the residence. The 

Government does not oppose the Defense intent to offer the video depicting the accused's residence but 

opposes the video regarding  movements. An Article 39(a) hearing on this motion was held on 21 

December 2020. 

2. Findings of Fact. 

a. The accused is charged with IO specifications of child rape, one specification of sexual assault 

of a child, two specifications of sexual abuse of a child, three specifications of communicating a threat, 

three specifications of extortion, four specifications of obstruction of justice, one specification of abusive 

sexual contact, one specification of assault consummated by a battery upon a spouse and one specification 

of domestic violence in violation of Articles 120, 120b, I 15, 127, 131 b, 128b and 128, Unifonn Code of 

Military Justice. 

b. One of the named child victims in the specifications is  who was  at the time. 

 alleges three different occasions where she was sexually assaulted by the accused: one taking place 

in her bedroom on the third level of her residence, one taking place in the accused's bedroom on the third 

level of the residence and the last taking place in the laundry room/kitchen on the second level of the 

residence. The last incident is alleged to have occurred on 29 September 2019. 

c. At the time of the alleged offenses, Cpl . and his wife,  lived in a third floor bedroom 

of the accused's residence. Both indicated they were in the residence on 29 September 2019. 

d. The Defense seeks admission of two video clips, one titled " Video Walk-Through 

(Residence)" and the second titled "Video Walk-Through  Movements)." The video clips were 

recorded on 18 September 2020. 



3. Analvsis and Conclusions of Law 

The witnesses in this case are expected to testify as to where they were located in the home 

during the alleged incidents. This testimony is not complex and use of static demonstrative evidence is 

sufficient to explain these locations to the members. That said, the Defense may offer the video clip titled 

"Video Walk-Through (Residence)" and it will be admitted if proper foundation is laid. The Court finds 

that this video clip will help the members contextualize the locations within the residence. The 

Government does not object to the offer of this video walk-through of the residence. The audio will not 

be played as the Court agrees with the Government that the acoustics of an empty residence are different 

from what the acoustics may have been during the timeframe of the alleged incidents. The acoustics 

depicted in the video, in an empty residence one year after the alleged incidents, are not probative as to a 

matter in issue and thus are outweighed by danger of misleading the members. 

The video clip titled "Video Walk-Through (  Movements) will not be admissible. This 

video clip has low probative value as it purports to show the movements of a child as described from 

proffers of the child's expected testimony. The video clip was taken by an adult in an empty house, 

making it dissimilar to what the expected evidence at trial may show. The acoustics in this video captures 

the sounds of an adult male, wearing shoes, climbing the stairwell. Additionally, the video is suggestive 

in the number of adult steps it takes to move about the residence, the maneuver room in the empty spaces, 

the pause showing the sliding glass door in the dining room that leads to the outside, the pause showing 

the stairwell that leads to the exit of the residence, and the pause in front of the door leading to the 

bedroom then occupied by Cpl  and his wife. The dissimilar perspective, lack of temporal proximity, 

intervening circumstances and suggestibility make any possible probative value outweighed by the 

dangers of confusion and misleading the members. 

4. Ruling. The Defense motion is GRANTED IN PART and DENIED rN PART. The Defense may 

offer the video clip titled: "Video Walk-Through (Residence)" and it will be admitted if otherwise 

admissible. The audio of the video clip "Video Walk-Through (Residence)" will not be played. 

The video clip titled: "Video Walk-Through Movements)" will not be admissible. 

So ordered this 22nd day of December, 2020. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HAW All JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 

U N I T E D S TAT E S 

v. 

MICHAEL A. TRUE 
CPL/E-4 USMC 

) 
) 
) RULING - DEFENSE AMENDED 
) MOTION FOR APPROPRIATE 
) RELIEF: COMPEL ADDITIONAL 
) FUNDING FOR EXPERT WITNESSES 
) 

4 JANUARY 2021 

1. Nature of Motion. The Defense moved for additional expert funding, specifically: (1) two 

hours of pre-trial telephonic consu ltation with Ms.  (2) two additional days of 

trial observation/testimony of Ms.  (3) one additional day of trial observation/testimony of 

Dr. ; and (4) an additional 40 hours of pre-trial consultation with Dr.  

An Article 39(a) bearing was held on this motion on 21 December 2020. 

2. Findings of Fact. 

a. The accused is charged with IO specifications of child rape, one specification of 

sexual assault of a child, two specifications of sexual abuse of a child, three specifications of 

communicating a threat, three specifications of extortion, four speci fications of obstruction of 

justice, one specification of abusive sexual contact, one specification of assault consummated by 

a battery upon a spouse and one specification of domestic violence in violation of Articles 120, 

120b, 11 5, 127, 131b, 128b and 128, Uniform Code of Military Justice. 

b. The current dates for trial are 15 - 27 January 2021. The Defense has had the 

Government's DNA evidence since at least March 2020 when the charges against the accused 

were refen-ed. Ms.  the Defense granted DNA expert, was made available to the Defense 

on 5 March 2020 with 10 hours of approved consultation. The Court granted an additional 10 

hours of consultation on 4 May 2020, bringing the total hours of approved defense consultation 

with Ms.  to 20 hours. 

c. On 20 December 2020, the Defense filed a separate motion to compel funding fo r an 

expert witness from ., Mr. , to testify as to probabilistic 

genotyping done by  the scrotal swabs taken from the accused. Mr.  was 
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expected to testify that analysis excluded  and  as contributors to 

the DNA mixture found on the accused 's scrotal swabs. 

d. The report provided to the Defense is dated 19 November 2020. 

e. Based upon the  report, on 9 December 2020, the Defense asked the 

Convening Authority to fund Mr.  to act as an expert witness for the Defense. The 

Convening Authority denied this request on 18 December 2020. 

f. In a separate ruling, on 4 January 202 l , the Court denied the Defense request to 

compel funding for Mr.  as an expert witness. 

g. On 14 December 2020, and after being provided the  report, the 

Government requested USACIL assistance in testing the accused's scrotal swabs. USACIL 

produced an additional report that was discovered to the Defense on or about 2 1 December 2020. 

h. In its response to this motion, the Government contends that the granted Defense 

DNA expert, Ms. , is capable of assisting the Defense with similar data obtained 

from  

i. At the 21 December 2020 Article 39(a) hearing, the Defense argued that they needed 

additional consultation hours with Dr.  because they had not yet interviewed the two 

child forensic interviewers in this case. 

3. Analysis and Conclusions of Law 

Regarding Ms.  the Court finds that DNA evidence is a significant part of the 

Government's evidence. That said, the Defense has had the Government's DNA evidence for 

over 8 months before it sought the opinions of another DNA laboratory. In a separate ruling, the 

Court found that expert testimony is not necessary for the Defense. The Court 

will grant the Defense 10 (ten) additional pre-trial consultation hours with Ms.  however, so 

they may understand the information they have received from  and the additional 

information received from USACIL. The Court will also grant one additional day of trial 

observation/testimony for Ms.  to ensure she is adequately available to the Defense during 

trial. 

Regarding Dr.  the Court grants the Defense 10 (ten) additional pre-trial 

consultation hours with Dr.  so they may prepare for trial. The Court will also grant one 

additional day of trial observation/testimony for Dr.  to ensure she is adequately 

available to the Defense during trial. The Court does not condone the Defense tactic of not 
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interviewing the child fo rensic interviewers in this case and waiting until the eve of trial and 

when all expert funding has been used up to claim that additional hours are needed from the 

expert consultant in order to interview these important witnesses. The Court grants these 

additional hours with Dr.  to protect the accused. 

4. Rulin2. The Defense motion is GRANTED IN PART and D ENIED IN PART. 

So ordered this 4th day of January, 2021. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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NA VY-MARINE CORPS TRIAL JUDICIARY 
HA WAD JUDICIAL CffiCUIT 
GE ERAL COURT-MARTIAL 

Ur IT E D STATES 
) 
) 
) 
) 
) 
) 
) 

v. 

MICHAEL A. TRUE 
CPUE-4 USMC 

RULING- DEFE SE MOTIO FOR 
APPROPRIATE RELIEF: COMPEL 
FUNDI G FOR EXPERT WITNESS 

4 JANUARY 2021 

1. ature of Motion. The Defense moves to compel funding for Mr. , a casework 

supervisor at  to act as an expert witness on behalf of the Defense. The Court 

detennined that it could resolve this issue on the basis of the filings and an Article 39(a) hearing on this 

motion was not held. 

2. Findings of Fact. 

a. The accused is charged with IO specifications of child rape, one specification of sexual assault 

of a child, two specifications of sexual abuse of a child, three specifications of communicating a threat, 

three specifications of extortion, four specifications of obstruction of justice, one specification of abusive 

sexual contact, one specification of assault consummated by a battery upon a spouse and one specification 

of domestic violence in violation of Articles 120, 120b, 115, 127, 13 lb, 128b and 128, Uniform Code of 

Military Justice. All the charges were referred to General Court-Martial on 4 March 2020. 

b. On 27 November 2019 and 28 January 2020, USACIL provided DNA reports in this case. 

The reports show that a DNA profile consistent with the accused was found on both the vaginal swab and 

external genital swab samples taken from , one of the alleged child victims. The USACIL reports 

also show that the accused could not be excluded from the partial Y-STR DNA profile found on the 

external genital swabs and perianal swabs taken from , the other alleged child victim in this case. 

Lastly, the USACIL reports show that a DNA mixture was detected from the scrotal swabs of the accused 

and it was interpreted as originating from two individuals. However, USACIL could not interpret the 

contributing profile not assumed to be the accused. 

c. On 5 March 2020, the convening authority approved Ms.  to serve as a Defense 

expert consultant in the field of forensics and DNA and approved l O hours of pre-trial consulta tion. On 4 

May 2020, the Court granted an additional 10 hours of consultation with Ms. , bringing the total 

hours of approved defense consultation with Ms.  to 20 hours. 



d. On 19 November 2020,  produced a case report at the request of the Defense. 

 analyzed the accused's scrotal swabs and provided statistical analysis as to the likelihood 

ratio DNA match statistics of  and the children's mother,  Mr.  is expected to assert 

that Cybergenetics' analysis excludes  as contributors to the DNA mixture found on the 

accused's scrotal swabs. 

e. On 14 December 2020, the Government requested USACIL assistance in testing the accused' s 

scrotal swabs. USACIL re-examined the information regarding the accused's scrotal swabs and their 

report (3rd USACIL report) was discovered to the Defense on approximately 21 December 2020. 

USACIL did not conduct any new biological testing on the scrotal swabs. 

f. In a separate ruling on 4 January 2021, the Court granted the Defense an additional IO hours of 

consultation with their DNA expert, Ms. , bringing the total number of consultation hours with her to 

30 hours. This was done to allow the Defense to understand the information they received from 

 and the additional information received in the 3rd USACIL report. 

g. The children allege that the accused raped, sexually assaulted and sexually abused them over 

the course of a few months. The final incident was alleged to have occurred around 1830 on 29 

September 2019 in their shared residence. The children's mother,  returned home from work at 

approximately 2120. The children were crying and upset in their bedroom and  asked what had 

happened. After the disclosure,  immediately took the children to for 

evaluation. Sexual Assault Forensic Exams were conducted on the children between 0345 and 0830, 30 

September 2019. During these exams, swabs were taken for DNA analysis. 

h. The accused was removed from his residence at approximately 0250, 30 September 2019 by a 

command representative. The accused was provided a barracks room. 

i. At approximately 0615, 30 September 2019, Cpl , the accused's former 

roommate, saw the accused at morning PT. Cpl  let the accused use the shower in his barracks 

room after PT. After the accused showered, they both changed and left the barracks room 

j. At approximately I 133, 30 September 2019, the accused was taken to

for a command authorized search and seizure Sexual Assault Forensic Exam. The accused's 

scrotal swabs were taken at approximately 1345, 30 September 2019. 

k. The trial dates for this case are 15 - 27 January 2021. The Defense has indicated that their 

requested expert, Mr.  is not available for these trial dates. 

I. The accused has been in pre-trial confinement since 15 October 2019. 

m. The charges in this case have been referred since 4 March 2020. 
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3. Analysis and Conclusions of Law 

A military judge has discretion to detennine whether an Article 39(a) session is necessary for the 

resolution of a motion. R.C.M. 905(h) and M.C.M. Appendix 15, Analysis of the Rules for Courts 

Martial. If the convening authority denies a request for expert witness, a military judge shall detennine 

whether the testimony of the requested expert witness is relevant and necessary. R.C.M. 703(d). An 

expert witness may testify if his testimony will help the trier of fact to understand the evidence or to 

determine a fact in issue. M.R.E. 702. 

It is undeniable that a defendant has a constitutional right to present a defense. In Washington v. 

Texas, 388 U.S. 14, 18 L. Ed. 2d IO 19, 87 S. Ct. 1920 (1967), the Court held that compulsory due process 

includes both the right to compel the attendance of defense witnesses and the right to introduce their 

testimony into evidence. However, the Constitution does not confer upon an accused the right to present 

any and all types of evidence at trial, but only that evidence which is legally and logically relevant. See 

Chambers v. Mississippi, 410 U.S. 284, 35 L. Ed. 2d 297, 93 S. Ct. 1038 (1973). U.S. v. Dimberio, 56 

M.J. 20 (C.A.A.F. 2001.) 

Mil. R.Evid. 401-404 set forth what is legally and logically relevant. Rule 401 defines logically 

relevant evidence as "evidence ... having any tendency and reason to prove or disprove any disputed fact 

that is of consequence to the detennination of the action." However, even though the evidence is logically 

relevant, it may be excluded as not legally relevant if "its probative value is substantially outweighed by 

the danger of unfair prejudice, confusion of the issues, or misleading the members, or by considerations 

of undue delay .... " Rule 403. 

The Court agrees with the Government that the Defense has not established the necessity of the 

requested expert. A consequential fact in issue in this case is whether the accused committed sexual acts 

with the two children,  Besides the children's expected testimony, the Government has 

evidence that DNA consistent with the accused was found on  vaginal swab and external genital 

swab. The accused could not be excluded from the DNA profile found on  genital and perianal 

swabs. The Government recognizes that the DNA evidence collected from the two children is arguably 

their "linchpin" evidence. But, the Defense does not establish that their requested expert will challenge 

the DNA evidence found on the children. 

What the Defense asserts is that the requested expert will testify about the DNA evidence found 

on the accused. ' analysis of the DNA mixture found on the accused's scrotal swabs 

statistically excluded the two children as contributors. The Defense describes this evidence as 

exculpatory, but the Court disagrees. However, even if the  results are fully accepted, the 

Court still finds that Mr.  testimony regarding such results wilJ not be helpful to the trier of fact to 
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understand the evidence or to determine a fact in issue. The absence of the children's DNA on the 

accused does not change the Government's evidence of the accused's DNA on the children. 

The evidentiary posture of the case will not be altered by Mr.  testimony. The 

Government had previously analyzed the accused' s scrotal swabs and although a DNA mixture was 

found, the contributors to the DNA mixture could not be interpreted. The Government's results were 

inconclusive as to who contributed to the DNA mixture found on the accused. The Defense evidence is 

more definitive that the children' s DNA were not on the accused. But the probative weight of the 

Defense evidence is lowered with the proffered evidence that the accused had exercised, showered and 

changed clothes between the time of the alleged assaults and the scrotal swabs being taken. The DNA 

evidence collected from the accused's scrotal swabs is not "linchpin" evidence for either side. 

The Court further finds that denial of the additional expert witness will not result in an unfair 

trial. The Defense has its own DNA expert who can testify regarding the Government' s evidence. Ms. 

 has the ability to educate the fact-finder on how the DNA evidence should be applied or weighed in 

this case. An additional expert witness ultimately would not be necessary to help the trier of fact 

understand the evidence. While it could prove helpful for an additional expert to review the evidence in 

this case, the Defense has only demonstrated a mere possibility of assistance, not necessity. 

Because of the low probative weight of the testimony of the requested Defense expert, any 

probative value of such testimony is outweighed by considerations of undue delay and confusion of the 

issues. The Defense has had the Government's DNA evidence for over 8 months prior to seeking the 

assistance of  With Mr.  not being available for the current trial dates, the time 

necessary to present this evidence will delay the trial for another two to five months. The accused has 

been in pre-trial confinement since 15 October 2019. The intervening circumstances of the accused 

exercising, showering and changing clothes lowers the probative weight and value of the Defense 

evidence. For these reasons the Court finds that the probative value of the additional expert testimony is 

substantially outweighed by considerations of undue delay and danger of confusion of the issues. 

4. Ruling. The Defense motion is DENIED. 

So ordered this 4 th day of January, 2021. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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NA VY-MARINE CORPS TRJAL JUDICIARY 
HAWAII JUDIOAL CIRCUIT 
GENERAL COURT-MARTIAL 

U IT E D ST A T E S 
) 
) 
) RULING - AMENDED DEFENSE MOTION 

v. 

MICHAEL A. TRUE 
CPUE-4 USMC 

) FOR APPROPRJATE RELIEF 
) (CO TINUA CE REQUEST) 
) 
) 6 JANUARY 2021 

I. Nature of Motion. On 5 January 2021, the Defense moved the Court for a continuance in this case. 

The Government did not oppose the motion. 

2. Findings of Fact. 

a. The accused is charged with IO specifications of child rape, one specification of sexual assault of a 

child, two specifications of sexual abuse of a child, three specifications of communicating a threat, three 

specifications of extortion, four specifications of obstruction of justice, one specification of abusive 

sexual contact, one specification of assault consummated by a battery upon a spouse and one specification 

of domestic violence in violation of Articles 120, 120b, 115, 127, 13 I b, 128b and 128, Uniform Code of 

Military Justice. All the charges were referred to General Court-Martial on 4 March 2020. 

b. The case was originally docketed for trial 13-17 July 2020. Due to the Covid-19 pandemic, the 

Court redocketed the trial for 21-25 September 2020. On 30 August 2020, the Court granted a 

Government request to continue the trial to 18-22 January 2021. The current trial dates are 15 - 27 

January 2021. 

c. The Defense has not previously submitted a continuance request. 

d. On 27 November 2019 and 28 January 2020, USACIL provided DNA reports in this case. The 

reports show that a DNA profile consistent with the accused was found on both the vaginal swab and 

external genital swab samples taken from  one of the alleged child victims. The USACIL reports 

also show that the accused could not be excluded from the partial Y-STR DNA profile found on the 

external genital swabs and perianal swabs taken from the other alleged child victim in this case. 

Lastly, the USACIL reports show that a DNA mixture was detected from the scrotal swabs of the accused 

and it was interpreted as originating from two individuals. However, USACIL could not interpret the 

contributing profile not assumed to be the accused. 
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e. The alleged child victims in this case,  made their disclosures on 29 September 2019. 

Both children underwent a child forensic interview with Ms.  on 30 September 2019. 

 underwent a second forensic interview with Ms.  on 21 November 2019. 

f. On 5 March 2020, the day after referral of charges, the convening authority approved Ms.  

 to serve as a Defense expert consultant in the field of forensics and DNA. Ms.  was initially 

approved for 10 hours of pre-trial consultation. On 4 May 2020, the Court granted an additional 10 hours 

of consultation with Ms.  bringing the total hours of approved defense consultation with Ms.  

to 20 hours. 

g. The Defense had not sought any additional pre-trial consultation hours with Ms.  until 

November 2020 when they requested the Convening Authority fund Ms.  as an expert witness for 

trial. The Defense request for expert witness included a request for two additional hours of pre-trial 

telephonic consultation with Ms.  as well as her trial presence. 

h. In April 2020, Dr.  began consulting with the Defense as a granted expert in 

forensic psychology. Dr.  was initially approved for 20 hours of pre-trial consultation and it 

appears that on 13 July 2020 she was approved for an additional 20 hours, bringing the total hours of 

approved defense consultation with Dr.  to 40 hours. On 24 July 2020, Dr.  testified at 

an Article 39(a) hearing regarding a Defense motion to compel additional consultation hours over the 40 

approved hours. At the time of the 24 July hearing, Dr.  had used approximately 18 hours of the 

40 approved hours. During those 18 hours, she bad reviewed the videos of the child forensic interviews. 

In response to the Court's questions, Dr.  stated that she was willing to work with the Court to do 

a "20 hour slot" to report what she had done and what more needed to be done, so "the Court is knowing 

that it's not wasting its money in any type of fashion." 

i. In denying the Defense motion to compel additional consultation hours, the Court noted that Or. 

 still had 22 unused hours. The Court stated that the Defense was granted leave to seek more 

time once Dr.  utilized those remaining 22 hours. 

j. As of October 2020, it appears that Dr.  had used approximately 36 consultation hours. 

k. On 9 November 2020, the Defense requested the Convening Authority fund Dr.  as an 

expert witness at trial. The Defense requested funding for Dr.  travel, per diem and fees for 

five days of trial observation/testimony. The Defense did not request that the Convening Authority fund 

additional pre-trial consultation hours with Dr. in this request. 

I. After the Convening Authority only approved four of the five requested trial observation/testimony 

days for Dr. , the Defense moved to compel the additional trial day in its IO December 2020 

Motion for Additional Funding for Expert Witnesses. At the same time, and for the first time since July, 

the Defense moved to compel an additional 40 hours of pre-trial consultation with Dr.  

m. The December filings were established in advance of a 21 December 2020 Article 39(a) hearing. 
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n. Ms.  was identified in initial discovery as the individual who completed the intake 

portion of the Hawaii State Medical Record and Sexual Assault Infonnation Fonns for both  and  

upon their arrival at  on 30 September 2019. Ms.  signed both BS0l-

00 IO and BS0 1-0031. NCIS reported in both BS0 l-008 and BS0 1-0030 that they obtained the State of 

Hawaii Sexual Assault Forensic Examination Kit and all associated paperwork from Ms. , who 

they identified as a Case Worker, Sexual Assault Response Team. 

o. On 4 January 2021, the Court ruled that an expert witness from was not necessary. 

p. The accused has been in pre-trial confinement since 15 October 2019. 

3. Statement of the Law 

Article 40, Uniform Code of Military Justice provides that "[t]he military judge ... may, for reasonable 

cause, grant a continuance to any party for such time, and as often, as may appear to be just." In 

detennining whether a continuance is appropriate under the circumstances of a particular case, the factors 

articulated in U.S. v. Miller, 4 7 M.J. 352, 358 (C.A.A.F. 1997) are particularly helpful. The factors are 

"surprise, nature of any evidence involved, timeliness of the request, substitute testimony or evidence, 

availability of witness or evidence requested, length of continuance, prejudice to opponent, moving party 

received prior continuances, good faith of moving party, use of reasonable diligence by moving party, 

possible impact on verdict, and prior notice." Id. 

4. Analysis and Conclusions of Law 

The Defense has not established reasonable cause to j ustify a continuance. 

First, the Defense claims it has had insufficient opportunity to prepare for trial. The Defense argues 

that consultation funding for Dr.  has been an ongoing point of litigation since summer 2020 and 

that the granted hours have been insufficient. However, the Government bad approved 40 consultation 

hours with Dr.  and as of mid-December 2020, the Defense had used 38 hours of the granted 

time. The Defense says that they have had to " triage" the insufficient time given, but s ince July 2020, the 

Court had granted leave to the Defense to request additional time once Dr.  utilized the last "20 

hour slot." There has been no ongoing litigation regarding consultation funding for Dr.  The 

Defense used its 40 consultation hours, then asked the Convening Authority to fund Dr.  as an 

expert witness. The only Defense request for additional consultation hours since July was made directly 

to the Court on 10 December. This 10 December motion requested 40 additional hours with Dr. 

. The Court granted IO additional hours of consultation with Dr.  because the Defense 

admitted at the 2 1 December Article 39(a) hearing that during the last 10 months since this case was 

referred, and during the last five months since Dr.  bad reviewed the videos of the child forensic 
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interviews, they had not yet spoken to the two child forensic interviewers,  and  

. Despite asking for 40 consultation hours, the Defense now states that Dr.  is unavailable 

for even 10 hours of consultation prior to the current trial dates. 

Second, the Defense claims that there are still outstanding issues they need to resolve regarding the 

DNA evidence in this case. The Defense makes no claim that they had insufficient time to consult with 

Ms.  their DNA expert. Regardless, the Court granted 10 additional hours with Ms.  because it 

believes the DNA evidence in this case is significant. However, it is the DNA evidence found on the 

children that is significant. What the Defense seeks a continuance for is to pursue additional information 

regarding DNA evidence found on the accused. The Defense has had the Government's DNA evidence 

for over 10 months. It took nine months before the Defense decided to investigate the DNA evidence 

further. What the Defense discovered to the Government the month prior to trial, information regarding 

the accused's scrotal swabs, the Court found to have low probative value. 

Lastly, the state of the Government's evidence in this case has remained fairly constant. The 

Government's evidence has been through an Article 32 preliminary hearing. The parties conducted four 

Article 39(a) hearings to litigate 17 motions. The Court does not find any issue of surprise or issues 

regarding the nature of the evidence in this case that would necessitate a continuance. Despite the 

Defense arguments to the contrary, there is no new evidence or new witness that is of such significance 

that it would alter the evidentiary landscape in the case. The articulated bases for this request are 

inadequate to establish reasonable cause for a continuance. 

This is the first continuance requested by the Defense. The Government does not oppose the request 

and indicates that its witnesses are all available on the requested trial date-s of 12-24 March 2021. The 

Court will grant the Defense continuance and set new trial dates for 12-24 March 2021. Final pre-trial 

matters will be due 26 February 2021. Members questionnaires will be due by 5 March 2021. The 

Defense is directed to provide the Court with an acknowledgement signed by the Accused that he has 

been consulted regarding this continuance and that he consents to the delay. 

5. Rulinu;. The Defense motion for a continuance is GRANTED. 

So ordered this 6th day of January 202 1. 

 
ANN K. MINAMI 
CAPT, JAGC, USN 
Military Judge 
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STATEMENT OF TRIAL RESULTS 

SECTION A - ADMINISTRATIVE 

1. NAME OF ACCUSED (last, first. Ml) 2. BRANCH 3. PAYGRADE 4. DoD ID NUMBER 

ITRUE, MICHAEL, A . I !Marine Corps I IE-4 11 I 
5. CONVENING COMMAND 6. TYPE OF COURT-MARTIAL 7. COMPOSITION 8. DATE SENTENCE ADJUDGED 

I loeneral I !Judge Alone - MJAl6 I IMar 15, 2021 I 
SECTION B - FINDINGS 

SEE FINDINGS PAGE 

SECTION C - TOTAL ADJ UDGED SENTENCE 

9. DISCHARGE OR DISMISSAL 10. CONFINEMENT 11. FORFEITURES 12. FINES 13. FINE PENAL 1Y 

IDishonorable d ischarge 11 16 Y ears I IN/A I IN /A I IN/A I 
14. REDUCTION 15. DEATH 16. REPRIMAND 17. HARD LABOR 18. RESTRICTION 19. HARD LABOR PERIOD 

IE-I I Yes I No (i' Yes 1 No (i' Yes I No (i' Yes I No (i' IN/A I 
20. PERIOD AND LIMITS OF RESTRICTION 

NIA I 

SECTION D - CONFINEMENT CREDIT 

21. DAYS OF PRETRIAL CONFINEMENT CREDIT 22. DAYS OF JUDICIALLY ORDERED CREDIT 23. TOTAL DAYS OF CREDIT 

I 
516 

11 
0 

11 
516 days I 

SECTION E • PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

24. LIMITATIONS ON PUNISHMENT CONTAINED IN THE PLEA AGREEMENT OR PRE-TRIAL AGREEMENT 

ITh,re = oo plu ,gre=oot. 
I 

SECTION F - SUSPENSION OR CLEMENCY RECOMMENDATION 

25. DID THE MILITARY JUDGE 26. PORTION TO WHICH IT APPLIES 27. RECOMMENDED DURATION 
RECOMMEND SUSPENSION OF THE Yes I No r. I I I I SENTENCE OR CLEMENCY? 

28. FACTS SUPPORTING THE SUSPENSION OR CLEMENCY RECOMMENDATION 

I 
SECTION G • NOTIFICATIONS 

29. Is sex offender registration required in accordance with appendix 4 to enclosure 2 of DoDI 1325.07? Yes (i' No r 
30. Is DNA conection and submission required in accordance with 10 U.S.C. § 1565 and DoDI 5505.14? Yes (i' No r 
31. Did this case involve a crime of domestic violence as defined In enclosure 2 of DoDI 6400.06? Yes r No (i' 

32. Does this case trigger a firearm possession prohibition in accordance with 18 U.S.C. § 922? Yes (i' No r 
SECTION H - NOTES AND SIGNATURE 

33. NAME OF JUDGE (last. first, Ml) 34. BRANCH 35. PAYGRADE 36. DATE SIGNED 38. JUDGE'S SIGNATURE 

IMANN, MELANIE, J. I !Marine Corps I lo-5 I IMar 15, 2021 

I I 
I 37

_ NOTES I The accused is prohibited to receive, posses, ship, or transport firearms or amm unition 

pursuant to 18 USC 922g( I). Forum was Judge A lone pursuant to the plea agreement. 
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STATEMENT OF TRIAL RESULTS - FINDINGS 

SECTION I - UST OF FINDINGS 

ORDER OR 
LIO OR INCHOATE 

CHARGE ARTICLE SPECIFICATION PLEA FINDING REGULATION 
OFFENSE ARTICLE 

DIBRS 
VIOLATED 

Charge I 120b Speer ficat ,on I INot Guilty j I Not Guilty I I U OBBJ 

plea GUILTY Offense description I Rape of a child I 
findings GUILTY Specification 2 INol Guilty I I Not Guilty I II ]2l>BB1 

Offense description I Rape of a child I 
Spec1ficat1on 3 INot Guilty I !Not Guilty I ,1 12nBB1J 

Offense description I Rape ofa child I 
Specification 4 !Guilty I !Guilty I If IE~t}' 

Offense description Sexual abuse of a child involving sexual contact 

Spec1fica11on S !Not Guil ty I INot Guilty I m 120B8 2 
-

Offense description Rape of a child by using force against any person 

Specification 6 !Guilty by E&S I !Guilty by E&S I II 120BB3 

Offense desmptron Sexual assault of a child 

Exceptions and Except for the words "between on or about I August 2019 and on or about 7 September 2019"; 
Substitutions substituting the words "on or about 29 September 2019" 

Specification 7 INot Guilty I !Not Guilty I 12019132 

Offense description Rape of a child by using force against any person 

Specification 8. INot Guilty I I Not Guilty I ll_t 20BB2 

Offense description Rape of a child by using force against any person 

Spec1ficat1on 9· !Not Guilty I I Not Guilty I U l20BB2 

Offense description Rape of a child by using force against any person 

Specification 10· I Not Guilty I I Not Guilty I H 120BB2j 

Offense description Rape of a child by using force against any person 

Specification 11 INol Guilty I I Not Guilty I 120BB2 

Offense description Rape of a child by threatening or placing that child in fear 

Specification 12 I Not Guilty I INotGuihy I (I 120BB2 

Offense description Rape ofa child by threatening or placing that child in fear 

Specification 13 I Not Guilty I !Not Guilty I n f.,tlpty 

Offense description Se,cual abuse of a child involving sexual contact 

Charge II 11 5 Specification l Not Guilty I jNot Guilty I __!34--'.X2 

plea Not Guilty Offense descnplton I Communtcatmg a threat I 
findings Not Guilty Specification 2 I Not Guilty I !Not Guilty I IL 134-:x2 1 

Offense dcscnpt1on leommunicatmg a threat I 
Spec1fica1ton 3 INot Guilty I I Not Guilty I II 134--'.X2 

Offense descnpuon lcommunicaung a threat I 
Charge III 
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STATEMENT OF TRIAL RESULTS- FINDINGS 

SECTION I - LIST OF FINDINGS 

ORDER OR LIO OR INCHOATE 
CHARGE ARTICLE SPECIACATION PLEA FINDING REGULATION OFFENSE ARTICLE 

DIBRS 
VIOLATED 

plea W&D 119b Spcctficalion 1 INot Guilty I lwro l34-F2 I 
findings W &D 

Offense descnpllon !child endangcnncnt by design I 
Withdrawn and !Without Prejudice I DismLSSed 

Spcc1fica11on 2 INot Guilty I lwro I II •l34-F2 I 

Offense description !child endangenncnt by design I 
Withdrawn and !Without Prejudice l DismLSSed 

C h a rge IV 127 Specification I Not Guilty I jNot Guilty 121- I 

p lea Not Guilty Offense description I Extortion I 
findings Not Guilty Specification 2. !Not Guilty \ !Not Guilty I 127- II 

Offense description I Extortion I 
Specification 3: INot Guilty I I Not Guilty I l 127-

Offense description Extortion 

Charge V 131b Specification I Not Guilty I !Not Guilty I 13'1-U2 

p-lea Not Guilty Offense description !obstructing justice I 
findings Not Guilty Specification 2: INot Guilty I INotGuilty I 1J.4,..ud 

Offense description !obstructing justice I 
Specification 3 I Not Guilty I I Not Guilty I II' JWU2 ll 

Offense description I obstructing justice I 
Spec1ficat1on 4 INotGuilly I I Nol Guilty I 134'U2 ll 
Offense description I Obstructing justice I 

Additional Charge 128 Specification Not Guilty l [Not Guilty I[ EmEty J 

plea Not Guilty Offense description Simple assault upon a child under the age of 16 or spouse or intimate partner or immediate family meml 

findi n gs Not Guilty 

Additional Charge I 120 Specificatton Not Guilty ] jNot Guilty II l20AA4 

plea Not Guilty Offense descriphon Abusive sexual contact without the consent of the other person 

findings Not Guilty 

A dditional Charge II 128b Specification Guilty by E&S I jGuilty by E&S ,r. 12881A 

plea Guilty Offense descripuon Domestic Violence - commission of violent offense 

findings Guilty Exceptions and Expect for the word "strangle", substituting the words "touched the shoulders or· Of the expected 

Substitutions words, NOT GUILTY. of the spccificatmn as excepted and substituted, GUILTY 
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MILITARY JUDGE ALONE SEGMENTED SENTENCE 

SECTION J • SENTENCING 

CHARGE I SPECIFICATION lc oNFINEMENTI CONCURRENT WITH I CONSECUTIVE WITH I FINE 

Charge I 
plea GUlLTY Specification 1 NIA NIA NIA NIA 

findings GUILTY 

Specification 2 NIA NIA NIA NIA 

Specification 3 NIA NIA NIA NIA 

Specification 4 16 Years All other charges NIA NIA 

Specification 5· NIA NIA NIA NIA 

Specification 6: 16 Years All other charges NIA NIA 

Specification 7. NIA NIA NIA NIA 

Specification 8 NIA NIA NIA NIA 

Specification 9 NIA NIA NIA NIA 

Spec1ficat1on 10 NIA NIA NIA NIA 

Specification 11 NIA NIA NIA NIA 

Specificanon 12 NIA NIA NIA NIA 

Specification l 3 NIA NIA NIA NIA 

Charge II 
plea Not Guilty Spec1ficat1on l NIA NIA NIA NIA 

findings Not Guilty 
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Specinca!K)n 3 Example: all others SECTION~~'§~frleJc\,Jl,I 

,..,, ... 
-• ·- .. t,v ,.. .... 

plea W&D Specification 1 Example: all others Example: 1.2, 1.4, II I 

findings W &D 

Specification 2 Example: all others Example: 1.2, 1.4, II. I 

Charge IV 
plea Not Guilty Specification I. Example: all others Example: 1.2, 1.4, ll. l 

findings Not Guilty 

Specification 2: Example: all others Example: 1.2, 1.4. ll. l 

Spec, ficat,on 3 Example all others Example: 1.2, 1.4, ll I 

Charge V 
plea Not Guilty Spcc1ficat1on I Example all others Example: 1.2. 1.4, II. I 

findings Not Guilty 

Specification 2 Example all others Example: 1.2, 1.4, ll. l 

Specification 3 Example all others Example: 1.2, 1.4, II.I 

Specification 4· Example· all others Example: 1.2, 1.4, ll. l 

Additional Charge 
plea Not Guilty Specification Example all others Example: 1.2, 1.4, 11. l 

fi ndings Not Guilty 

Additional Charge I 
plea Not Guilty Specification Example all others Example: 1.2, 1.4, ll. l 

findings Not Guilty 

Additional Charge II 
plea Guilty Specification. Example all others Example: 1.2, 1.4, II. I 

findings Guilty 
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CONVENING AUTHORITY'S ACTIONS



I. NAME OF ACCUSED (LAST, FIRST, MI) 2. PA YGRADE/RANK 3. DoD ID NUMBER 

!TRUE, MICHAEL A. 

4. UNIT OR ORGANIZA TJON 

i

I IE4 I 

5. CURRENT ENLISTMENT 

I l201sos10 

6. TERM 

I is YRS 

7. CONVENING AUTHORITY 
(UNIT/ORGANIZATION) 

8. COURT­
MARTIAL TYPE 

9_ COMPOSITION 10. DATE SENTENCE 
ADJUDGED 

 Judge Alone - MJA 16 

11. Has the accused made a request for deferment of reduction in grade? 

12. Has the accused made a request for deferment of confinement? 

13. Has the accused made a request for deferment of adjudged forfeitures? 

14. Has the accused made a request for deferment of automatic forfeitures? 

15. Has the accused made a request for waiver of automatic forfeitures? 

16. Has the accused submitted necessary information for transferring forfeitures for 
enefit of dependents? 

17. Has the accused submitted matters for convening authority's review? 

18. Has the victim(s) submitted matters for convening authority's review? 

19. Has the accused submitted any rebuttal matters? 

20. Has the military judge made a suspension or clemency recommendation? 

,Yes 

,Yes 

,Yes 

,Yes 

,Yes 

,Yes 

r. Yes 

,Yes 

,Yes 

,Yes 

22. Did the court-martial sentence the accused to a reprimand issued by the convening (' Yes 
uthori ? 
23. Summary of Clemency/Deferment Requested by Accused and/or Crime Victim, if applicable. 

r-No 
r-No 
(e No 

r-No 
r. No 

r-No 

(' No 

r-No 

r-No 

r-No 

r-No 

SNM requested, through counsel, suspension of the 3 month sentence he received as a result of his plea to violating Article 128b. The 
crime victim did not submit any request or matters for the convening authority. 

24. Convening Authority Name/Title 25. SJA Name 

B.N. WOLFORD 
Commanding General 
3d Marine Logistics Group 

26. SJA signature 

Lieutenant Colonel 
Staff Judge Advocate, 3d Marine Logistics Group 

27. Date I 
Apr 22, 2021 

. 

Convening Authority's Action - TRUE, MICHAEL A. 
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28. Having reviewed all matters submitted by the accused and the victim(s) pursuant to R.C.M.I106/1106A, and 
after being advised by the staff judge advocate or legal officer, I take the following action in this case: [If deferring 
or waiving any punishment, indicate the date the deferment/waiver will end. Attach signed reprimand if applicable. 
Indicate what action, if any, taken on suspension recommendation(s) or clemency recommendations from the judge.] 

In the approved pretrial agreement, the convening authority agreed to a minimum sentence of dishonorable discharge, confinement for 
16 years, adjudged reduction to E-1, and no adjudged forfeitures or fines. I reviewed the clemency request, statement of trial results, 
and the pretrial agreement. The 3 months of confinement Detailed Defense Counsel requested to be suspended runs concurrent with 
the 16 year total confinement sentence, as negotiated in the pretrial agreement. The clemency request was denied via separate 
correspondence because it was not in the best interest of justice, the crime victims, and good order and discipline. 

In the case of U.S. v. Cpl True, I have decided to take no action on the findings and sentence of the accused. 

29. Convening authority's written explanation of the reasons for taking action on offenses with mandatory minimum 
punishments or offenses for which the maximum sentence to confinement that may be adjudged exceeds two years, 
or offenses where the adjudged sentence includes a punitive discharge (Dismissal, DD, BCD) or confinement for 
more than six months, or a violation of Art. 120(a) or 120(b) or 120b: 

Not Applicable. 

30. Convening Authority's signature 31. Date 

Wolford.Brian.N.  Digitally signed by 
· · Wolford.Brian.  

 Date: 2021.04.22 14:13:24 +09•00· 

32. Date convening authority action was forwarded to PTPD or Review Shop. 

Convening Authority's Action - TRUE, MICHAEL A. 
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ENTRY OF JUDGMENT



ENTRY OF JUDGMENT 
SECTION A - ADMINISTRATIVE 

I. NAME OF ACCUSED (LAST, FIRST, Ml) 2. PAYGRADE/RANK 3. DoD ID NUMBER 
!TRUE, MICHAEL A. I IE4 1 ! I 
4. UN1T OR ORGANLZATION 5. CURRENT ENLISTMENT 6. TERM 
j I !201soa10 I is YRS I 
7. CONVENING AUTHORITY 8. COURT-

9. COMPOSITION I 0. DATE COURT-MARTIAL 
(UNIT/ORGANlZA TlON) MARTIAL TYPE ADJOURNED 

 I !General I !Judge Alone - MJA 16 I ,,s-Mar-2021 
I 

SECTION B - ENTRY Of' JUDGMENT 
**MUST be signed by the Military Judge (or Circuit Military Ju~ge) within 20 days of receipt** 

11. Findings of each charge and specification referred to trial. [Summary of each charge and specification 
( include at a minimum the gravamen of the offense), t he plea of the accused, the findings or other disposit ion 

accounting for any exceptions and substitutions, any modifications made by the convening authority or any post-

trial ruling, order, or other determination by the military judge. R.C.M. 111 l(b)(l)] 

Charge I: Violation of Article 120b, UCMJ 
Plea: Guilty Finding: Guilty 
Specification 1: Rape of a child 
Plea: Not Guilty Finding: W/D 
Specification 2: Rape of a child 
Plea: Not Guilty Finding: W/D 
Specification 3: Rape of a child 
Plea: Not Guilty Finding: W/D 
Specification 4: Sexual abuse of a child involving sexual contact 
Plea: Guilty by exception Finding: Guilty by exception* 
Specification 5: Rape of a child by using force against any person 
Plea: Not Guilty Finding: W/D 
Specification 6: Sexual assault of a child 
Plea: Guilty by E&S Finding: Guilty by E&S**' 
Specification 7: Rape of a child by using force against any person 
Plea: Not Guilty Finding: W/D 
Specification 8: Rape of a child by using force against any person 
Plea: Not Guilty Finding: W/D 
Specification 9: Rape of a child by using force against any person 
Plea: Not Guilty Finding: W/D 
Specification 10: Rape of a child by using force against any person 
Plea: Not Guilty Finding: W/D 
Specification 11: Rape of a child by threatening or placing that child in fear 
Plea: Not Guilty Finding: W/D 
Specification 12: Rape of a child by threatening or placing that child in fear 
Plea: Not Guilty Finding: W/D 
Specification 13: Sexual abuse of a child involving sexual contact 
Plea: Not Guilty Finding: W/D 

* Continued on page 4 

Entry of Judgment - TRUE. MICHAEL A. 
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12. Sentence to be Entered. Account for any modifications made by reason of any post-trial action by the 
convening authority (including any action taken based on a suspension recommendation), confinement credit, or any 
post-trial rule, order, or other determination by the military judge. R.C.M. 1111 (b)(2). ff the sentence was 
determined by a military judge, ensure confinement and fines are segmented as well as if a sentence shall run 
concurrently or consecutively. 

Military Judge adjudged the following sentence: 
-Dishonorable Discharge, Reduction to E-1 and Confinement as follows: 

Charge I, Specification 4: 16 Years 

Charge I, Specification 6: 16 Years 

Additional Charge II, Sole Specification: 3 Months 

All periods of confinement to run concurrently for total confinement of 16 Years. 

The accused Will be credited with having served 517 days of confinement. 

Plea Agreement: 

Pursuant to the plea agreement, The mandatory minimum sentence of a dishonorable discharge will be adjudged. The minimum 
confinement that may be awarded is 16 years and the maximum confinement that shall be awarded is 16 years. No fine shall be 
adjudged. Reduction to E-1. 

Convening Authority's Action: 
The sentence as adjudged is ordered executed. The 3 months of confinement Detailed Defense Counsel requested to be suspended 
runs concurrent w ith the 16 year total confinement sentence and is denied. Accordingly, I take no action on this case. 

Sentence after CA's Action: 
Dishonorable Discharge, Reduction to E-1, and16 years confinement, 

13. Deferment and Waiver. Include the nature of the request, the CA's Action, the effective date of the deferment, 
and date the defennent ended. For waivers, include the effective date and the length of the waiver. RCM 111 1 (b)(3) 

NIA 

14. Action convening authority took on any suspension recommendation from the militruy judge: 
N/A 

Entry of Judgment • TRUE, MlCI--lAEL A. 
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I 

15. Judge's signature: 
I i: :.::::'.udgment entered 

I 
17. ln accordance with RCM I l I l(c)(I), the m ilitary judge who entered a judgment may modify the judgment to 
correct computational or clerical errors w ithin 14 days after the judgment was initially entered. Include any 
modifications here and resign the Entry of Judgment. 

I 

18. Judge's signature: 

11 

19. Date judgment entered: 

I 

Entry of Judgment - TRUE. MICHAELA. 
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CONTfNUATION SHEET - ENTRY OF JUDGMENT 
I l. Findings (Continued) 

Charge II: Violation of Article 115, UCMJ 
Plea: Not Guilty Finding: W/D 
Specification l: Communicating a threat 
Plea: Not Guilty Finding: W/D 
Specification 2: Communicating a threat 
Plea: Not Guilty Finding: W/D 

Specification 3: Communicating a threat 
Plea: Not Guilty Finding: W/D 

Charge IV: Violation of Article 127, UCMJ 
Plea: Not Guilty Finding: W/D 
Specification 1: Extortion 
Plea: Not Guilty Finding: W/D 
Specification 2: Extortion 
Plea: Not Guilty Finding: W/D 
Specification 3: Extortion 
Plea: Not Guilty Finding: W/D 

Charge V: Violation of Article 131 b, UCMJ 
Plea! Not Guilty Finding: W/D 
Specification 1: Obstructing justice 
Plea: Not Guilty Finding: W/D 
Specification 2: Obstructing justice 
Plea: Not Guilty Finding: W/D 
Spectfication 3: Obstructing justice. 
Plea: Not Guilty Finding: W/D 
Specification 4: Obstructing justice 
Plea: Not Guilty Flnding: W/D 

Additional Charge: Violation of Article 128, UCMJ 
Plea: Not Guilty Finding: W/D 

Specification: Simple assault of a child wnder the age of 16 or spouse or intimate partner or immediate family member 
Plea: Not Guilty Finding: W/D 

Additional Charge I: Violation of Article 120; UCMJ 
Plea: Not Guilty Finding: W/D 
Specification: Abusive sexual contact without the consent of the other person 
Plea: Not Guilty Finding: W/D 

Additional Charge II: Violation of Article 128b, UCMJ 
Plea: Guilty Finding: Guilty 
Specification: Domestic Violence - commission of violent offense 
Plea: Guilty by E & 5 Finding: Guilty by E& 54** 

"Except for the words "abuse, humiliate, harass, and degrade and". 

*'Except for the words "between on or about l August 2019 and on or about 7 September 2019", substituting the words "on or about 
29 September 2019". 

""**Except for the word "strangle", substituting the words "touched the shoulders of 11
• Of the expected words, NOT GUil TY; of the 

specification as excepted and substituted, GUILTY. 

Entry of Judgment - TRUE, MICHAEL A. 
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APPELLATE INFORMATION 



 

 

 

 

IN UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

Before Panel No. 2 

UNITED STATES  
 Appellee 

 v. 
Michael A. True 
Corporal (E-4) 
U.S. Marine Corps, 
 Appellant 

NMCCA No. 202100152 

APPELLANT’S MOTION FOR FIRST 
ENLARGEMENT 

 Marine Corps Base Hawaii, Hawaii on 4 
May 2020, 24 July 2020, 23 September 

2020, 21 December 2020, March 15, 2021, 
and possibly additional unknown dates 

before a General Court-Martial convened 
by Commanding General, 3d Marine 

Logistics Group; military judges Lieutenant 
Colonel Wilbur Lee, USMC, Captain Don 
King, JAGC, USN, and Captain Minami, 

JAGC, USN presiding 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

COMES NOW the undersigned and respectfully moves for a first enlargement of 

time to file a brief and assignments of error. The current due date is August 3, 2021. 

The number of days requested is thirty. The requested due date is September 3, 2021 

The current status of the case: 

1. The Record was docketed on June 4, 2021.  



 2 

2. The Moreno III date* is January 4, 2023.  

3. Corporal True is confined.  He was sentenced to sixteen years’ confine-

ment. 

4. The Record contains 462 pages of transcript and 2,642 pages of unsealed 

transcript and exhibits. The uploaded scanned record only contains 299 pages, 

and the other pages are only in the hard copy record (counsel was able to make 

a copy). Additionally, there are approximately sixteen sealed exhibits. 

5. Counsel has not completed her review of the record of trial.  

Good cause exists for granting the requested enlargement because counsel needs 

additional time to finish reviewing the record of trial, research identified issues, and 

brief any assignments of error for this Court’s review.  This case is complex.  

Respectfully submitted. 

___________/s/__________________ 
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
                                                  
                                                  

                                           
* 18 months from docket date. 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to the 

Court via email on July 29, 2021, that a copy was uploaded into the Court’s case 

management system on July 29, 2021, and that a copy of the foregoing was trans-

mitted by electronic means with the consent of the counsel being served to the Di-

rector, Appellate Government Division, on July 29, 2021.  

_________/s/____________________ 
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
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Subject: RECEIPT - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 1st EOT (Finnen) 

Signed By:

RECEIVED 
July 29 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 1st EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a first enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  
 
Very Respectfully,  



1

Subject: RULING - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 1st EOT (Finnen) 

Signed By:

MOTION GRANTED 
July 29 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 1st EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a first enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  
 
Very Respectfully,  



 

 

 

 

IN UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

Before Panel No. 2 

UNITED STATES  
 Appellee 

 v. 
Michael A. True 
Corporal (E-4) 
U.S. Marine Corps, 
 Appellant 

NMCCA No. 202100152 

APPELLANT’S MOTION FOR 
SECOND ENLARGEMENT 

 Marine Corps Base Hawaii, Hawaii on 4 
May 2020, 24 July 2020, 23 September 

2020, 21 December 2020, March 15, 2021, 
and possibly additional unknown dates 

before a General Court-Martial convened 
by Commanding General, 3d Marine 

Logistics Group; military judges Lieutenant 
Colonel Wilbur Lee, USMC, Captain Don 
King, JAGC, USN, and Captain Minami, 

JAGC, USN presiding 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

COMES NOW the undersigned and respectfully moves for a second enlargement 

of time to file a brief and assignments of error. The current due date is September 3, 

2021. The number of days requested is thirty. The requested due date is October 3, 

2021. 

The current status of the case: 

1. The Record was docketed on June 4, 2021.  
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2. The Moreno III date* is January 4, 2023.  

3. Corporal True is confined.  He was sentenced to sixteen years’ confine-

ment. 

4. The Record contains 462 pages of transcript and 2,642 pages of unsealed 

transcript and exhibits. The uploaded scanned record only contains 299 pages, 

and the other pages are only in the hard copy record (counsel was able to make 

a copy).  Additionally, there are approximately sixteen sealed exhibits. 

5. Counsel has not completed her review of the record of trial. Counsel did 

make a copy of the unsealed portions of the trial that were not included in the 

scanned copy of the record of trial.  

Good cause exists for granting the requested enlargement because counsel needs 

additional time to finish reviewing the record of trial, research identified issues, and 

brief any assignments of error for this Court’s review.  This case is complex because 

it involves allegations of multiple alleged child sexual assault victims.  

Respectfully submitted. 

___________/s/__________________ 
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
                                           
* 18 months from docket date. 
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CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to the 

Court via email on August 30, 2021, that a copy was uploaded into the Court’s case 

management system on August 30, 2021, and that a copy of the foregoing was trans-

mitted by electronic means with the consent of the counsel being served to the Di-

rector, Appellate Government Division, on August 30, 2021.  

_________/s/____________________ 
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
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Subject: RECEIPT - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 2nd EOT (Finnen) 

Signed By:

RECEIVED 
Aug 30 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 2nd EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a second enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  
 



2

Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 2nd EOT (Finnen) 

Signed By:

MOTION GRANTED 
Aug 30 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 2nd EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a second enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  
 
Very Respectfully,  



2

 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 



 

 

 

 

IN UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

Before Panel No. 2 

UNITED STATES  
 Appellee 

 v. 
Michael A. True 
Corporal (E-4) 
U.S. Marine Corps, 
 Appellant 

NMCCA No. 202100152 

APPELLANT’S MOTION FOR THIRD 
ENLARGEMENT 

 Marine Corps Base Hawaii, Hawaii on 4 
May 2020, 24 July 2020, 23 September 

2020, 21 December 2020, March 15, 2021, 
and possibly additional unknown dates 

before a General Court-Martial convened 
by Commanding General,  

; military judges Lieutenant 
Colonel Wilbur Lee, USMC, Captain Don 
King, JAGC, USN, and Captain Minami, 

JAGC, USN presiding 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

COMES NOW the undersigned and respectfully moves for a third enlargement 

of time to file a brief and assignments of error. The current due date is October 3, 

2021. The number of days requested is thirty. The requested due date is November 

2, 2021. 

The current status of the case: 

1. The Record was docketed on June 4, 2021.  
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2. The Moreno III date* is January 4, 2023.  

3. Corporal True is confined.  He was sentenced to sixteen years’ confine-

ment. 

4. The Record contains 462 pages of transcript and 2,642 pages of unsealed 

transcript and exhibits. The uploaded scanned record only contains 299 pages, 

and the other pages are only in the hard copy record (counsel was able to make 

a copy).  Additionally, there are approximately sixteen sealed exhibits. 

5. Counsel has not completed her review of the record of trial. Counsel has 

a copy of the unsealed portions of the trial that were not included in the 

scanned copy of the record of trial.  

Good cause exists for granting the requested enlargement because counsel needs 

additional time to finish reviewing the record of trial, research identified issues, and 

brief any assignments of error for this Court’s review.  This case is complex because 

it involves allegations of multiple alleged child sexual assault victims and resulted 

in a lengthy sentence.  

                                           
* 18 months from docket date. 
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Respectfully submitted. 

9/28/2021

X Mary Claire Finnen
Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE.  
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
                                                  
                                                  

CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to the 
Court via email on September 28, 2021, that a copy was uploaded into the Court’s 
case management system on September 28, 2021, and that a copy of the foregoing 
was transmitted by electronic means with the consent of the counsel being served to 
the Director, Appellate Government Division, on September 28, 2021.  

9/28/2021

X Mary Claire Finnen
Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE  
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
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Subject: RECEIPT - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 3rd EOT (Finnen) 

Signed By:

 
RECEIVED 

Sep 28 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 3rd EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a third enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  
 
Very Respectfully,  



2

 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 3rd EOT (Finnen) 

Signed By:

 
MOTION GRANTED 

19 Oct 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 3rd EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a third enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  



2

 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 



 

 

 

 

IN UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

Before Panel No. 2 

UNITED STATES  
 Appellee 

 v. 
Michael A. True 
Corporal (E-4) 
U.S. Marine Corps, 
 Appellant 

NMCCA No. 202100152 

APPELLANT’S MOTION TO REVIEW 
SEALED MATTERS 

 Marine Corps Base Hawaii, Hawaii on 4 
May 2020, 24 July 2020, 23 September 

2020, 21 December 2020, March 15, 2021, 
and possibly additional unknown dates 

before a General Court-Martial convened 
by Commanding General,  

; military judges Lieutenant 
Colonel Wilbur Lee, USMC, Captain Don 

King, JAGC, USN, and Captain Anne 
Minami, JAGC, USN presiding 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

COMES NOW the undersigned and respectfully moves, pursuant to Rule 

6.2(c) of the Navy-Marine Corps Court of Criminal Appeals Rules of Appellate 

Procedure to examine a sealed portions of record of trial.   

 Specifically, counsel requests to examine the following:  
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1.  AE VIII Defense Motion for Appropriate Relief 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are a motion filed in the court below by trial defense counsel. Ac-
cess to these matters is necessary to evaluate the Court’s resolu-
tion of the matters raised in the motion, as well as evaluating trial 
defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: N/A 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

2.  AE IX Government Response to AE VIII. 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
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ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are a response to a motion filed in the court below by trial defense 
counsel. Access to these matters is necessary to evaluate the 
Court’s resolution of the matters raised in the motion, as well as 
evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

3.  AE X-Victims’ Legal Counsel Response to AE VIII. 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
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proper fulfillment of counsel’s responsibilities: The sealed matters 
are a response to a motion filed in the court below by trial defense 
counsel. Access to these matters is necessary to evaluate the 
Court’s resolution of the matters raised in the motion, as well as 
evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

4. AE XV Defense Motion for Appropriate Relief. 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are a motion filed in the court below by trial defense counsel. Ac-
cess to these matters is necessary to evaluate the Court’s resolu-
tion of the matters raised in the motion, as well as evaluating trial 
defense counsel’s performance. 
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c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: N/A 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

5. AE XVI Government Response to AE XV. 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are a response to a motion filed in the court below by trial defense 
counsel. Access to these matters is necessary to evaluate the 
Court’s resolution of the matters raised in the motion, as well as 
evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
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d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

6. AE XVII Victims’ Legal Counsel Response to AE XV. 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are VLC’s response to a motion filed in the court below by trial 
defense counsel. Access to these matters is necessary to evaluate 
the Court’s resolution of the matters raised in the motion, as well 
as evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
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f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

7. AE XVIII-Victims’ Legal Counsel Response to XV (Cont.). 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are VLC’s response to a motion filed in the court below by trial 
defense counsel. Access to these matters is necessary to evaluate 
the Court’s resolution of the matters raised in the motion, as well 
as evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
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h. If you are seeking disclosure, describe the reasons for the proposed 
disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

8. AE XLIII-Notice and Summary of Rulings, Defense Motion for Appropriate 
Relief (M.R.E. 513). 
 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
the military judge’s notice and summary of rulings on the Defense 
motion for appropriate relief. Access to these matters is necessary 
to evaluate the Court’s resolution of the matters raised in the mo-
tion. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: N/A 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 



 9 

9. AE XLV-Defense Motion for Reconsideration of Defense Motion for 
Appropriate Relief. 
 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are a motion to reconsider a motion filed in the court below by 
trial defense counsel. Access to these matters is necessary to evalu-
ate the Court’s resolution of the matters raised in the motion, as 
well as evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

10. AE XLVI-Government Response to AE XLV. 

a. Were the sealed matters 
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i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are the government’s response to the defense’s motion to recon-
sider a motion filed in the court below by trial defense counsel. 
Access to these matters is necessary to evaluate the Court’s reso-
lution of the matters raised in the motion, as well as evaluating 
trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

11. AE XLVII-Victims’ Legal Counsel’s Response to AE XLV. 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
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b. If answer to either part of a. is Yes, present a brief, plain statement of 

the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are the VLC’s response to a defense motion for reconsideration of 
a motion filed in the court below by trial defense counsel. Access 
to these matters is necessary to evaluate the Court’s resolution of 
the matters raised in the motion, as well as evaluating trial de-
fense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

12. AE LXXIV-Military Judge’s Ruling on Defense Motion for Reconsideration 
of In Camera Review of Mental Health Records. 
 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
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proper fulfillment of counsel’s responsibilities: The sealed matters 
are a the military judge’s ruling on a defense motion for reconsid-
eration of a motion filed in the court below by trial defense coun-
sel. Access to these matters is necessary to evaluate the Court’s 
resolution of the matters raised in the motion. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

13. AE LXXXIII-Military Judge’s Ruling on Defense Motion for Appropriate 
Relief: Pre-Admission of M.R.E. 412(b) and Defense Motion to Compel 
Discovery under 701. 
 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are the military judge’s resolution of the defense’s motion to ad-
mit matters under M.R.E. 412 and the defense’s motion to compel 
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discovery. Access to these matters is necessary to evaluate the 
Court’s resolution of the matters raised in the motion, as well as 
evaluating trial defense counsel’s performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

14. AE LXXXIV-Military Judge’s Ruling on Defense Motion for Appropriate 
Relief: M.R.E. 513. 
 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are a the military judge’s ruling on defense’s motion under 
M.R.E. 513. Access to this ruling is necessary to evaluate the 
Court’s resolution of the matters raised in the motion, as well as 
evaluating trial defense counsel’s performance. 
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c. If answer to both parts of a. is No, present a brief, plain statement of 
good cause why appellant’s counsel should be permitted to examine 
the matters: N/A 
 

d. Is the matter the subject of a colorable claim of privilege? No.  
 

e. If so, who may hold such a privilege? N/A 
 

f. If there is a colorable claim of privilege, why should the court permit 
 examination in light of such a claim? N/A 

 
g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

 

15. All trial transcript from the closed hearings conducted in accordance with 
M.R.E. 412 and 513. 
 

a. Were the sealed matters 
 

i. Presented or reviewed by counsel at trial? Yes. 
 

ii. Reviewed in camera and then released to trial or defense coun-
sel? No. 
 

b. If answer to either part of a. is Yes, present a brief, plain statement of 
the appellant’s colorable showing that examination is necessary to a 
proper fulfillment of counsel’s responsibilities: The sealed matters 
are the trial transcript of all the closed hearings conducted in ac-
cordance with M.R.E. 412 and M.R.E. 513. Access to these mat-
ters is necessary to evaluate the Court’s resolution of the matters 
raised in the motion, as well as evaluating trial defense counsel’s 
performance. 

 
c. If answer to both parts of a. is No, present a brief, plain statement of 

good cause why appellant’s counsel should be permitted to examine 
the matters: NA 
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d. Is the matter the subject of a colorable claim of privilege? No.  

 
e. If so, who may hold such a privilege? N/A 

 
f. If there is a colorable claim of privilege, why should the court permit 

 examination in light of such a claim? N/A 
 

g. Are you seeking disclosure of this matter? No.   
 
h. If you are seeking disclosure, describe the reasons for the proposed 

disclosure, and the extent to which the matter should be disclosed: 
N/A 

                                    

 

Respectfully submitted, 

                      

 Marcus N. Fulton 
 CAPT, JAGC, USN 
 Appellate Defense Counsel 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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CERTIFICATE OF FILING AND SERVICE 

 
I certify that the foregoing was electronically filed to the Court on November 

17, 2021, that a copy was uploaded into the Court’s case management system on 

November 17, 2021, and that a copy of the foregoing was transmitted by electronic 

means with the consent of the Government to Code 46 on November 17, 2021. 

 

                                             

 Marcus N. Fulton 
 CAPT, JAGC, USN 
 Appellate Defense Counsel 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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Subject: RECEIPT - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion to Examine Sealed Material

Signed By:

 
RECEIVED 

Nov 17 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion to Examine Sealed 
Material 
 
To This Honorable Court 
 
Attached please find a motion to examine sealed material ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing tomorrow when the Court opens.  
 
Very Respectfully,  



2

 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 
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Subject: RULING - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion to Examine Sealed Material

Signed By:

MOTION GRANTED 
17 NOV 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion to Examine Sealed 
Material 
 
To This Honorable Court 
 
Attached please find a motion to examine sealed material ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing tomorrow when the Court opens.  



2

 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 
 



 

 

 

 

IN UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

Before Panel No. 2 

UNITED STATES  
 Appellee 

 v. 
Michael A. True 
Corporal (E-4) 
U.S. Marine Corps, 
 Appellant 

NMCCA No. 202100152 

APPELLANT’S MOTION FOR 
FOURTH ENLARGEMENT 

 Marine Corps Base Hawaii, Hawaii on 4 
May 2020, 24 July 2020, 23 September 

2020, 21 December 2020, March 15, 2021, 
and possibly additional unknown dates 

before a General Court-Martial convened 
by Commanding General,  

; military judges Lieutenant 
Colonel Wilbur Lee, USMC, Captain Don 
King, JAGC, USN, and Captain Minami, 

JAGC, USN presiding 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

COMES NOW the undersigned and respectfully moves for a fourth enlargement 

of time to file a brief and assignments of error. The current due date is November 2, 

2021. The number of days requested is thirty. The requested due date is December 

2, 2021. 

The current status of the case: 

1. The Record was docketed on June 4, 2021.  
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2. The Moreno III date* is January 4, 2023.  

3. Corporal True is confined.  He was sentenced to sixteen years’ confine-

ment. 

4. The Record contains 462 pages of transcript and 2,642 pages of unsealed 

transcript and exhibits. The uploaded scanned record only contains 299 pages, 

and the other pages are only in the hard copy record (counsel has made a 

copy).  Additionally, there are approximately sixteen sealed exhibits. 

5. Counsel has not completed her review of the record of trial.  

Good cause exists for granting the requested enlargement because counsel needs 

additional time to finish reviewing the record of trial, research identified issues, and 

brief any assignments of error for this Court’s review.  This case is complex because 

it involves allegations of multiple alleged child sexual assault victims and resulted 

in a lengthy sentence.  

Counsel’s work hours were significantly impacted in September and early Octo-

ber by her children’s two exposures to Covid, which prevented them from attending 

daycare for three weeks out of those two months. Counsel has returned to normal 

working hours, which are approximately 40 hours per week.  

                                           
* 18 months from docket date. 
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Counsel is currently working on completing record review and drafting assign-

ments of error for two clients who pleaded not guilty at complex court-martials 

(which involve, among other things, multiple victims and DNA and mental health 

evidence—which are at least some of the reasons these cases are complex).  She was 

detailed to those cases before this one, and those clients also remain confined.  Client 

has a total of five cases in addition to this one for which she is the primary counsel.  

Counsel has not made significant progress in this case in the previous month because 

she is trying to submit other cases to this Court so that she can turn her full attention 

to this case; bouncing between multiple cases is challenging and Counsel tends to 

lose time reviewing notes and parts of the record she has already reviewed when she 

tries to review more than two cases at the same time. Counsel has reviewed some of 

the record to familiarize herself with the case.  

Counsel has not had significant collateral duties over the past enlargement period.  

Counsel has assisted other counsel in the office by preparing for and attending ap-

proximately nine moots for four different cases. Because of the volume of oral ar-

guments in October, most (likely all) of Code 45’s attorneys prepared for and at-

tended multiple moots in multiple cases.  

Appellant has been consulted and concurs with this request for an enlargement 

of time.  
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Respectfully submitted. 

10/28/2021

X Mary Claire Finnen
Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE.  
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
                                                   Washington, DC 20374 
                                                  
                                                  

CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were delivered to the 
Court via email on October 28, 2021, that a copy was uploaded into the Court’s case 
management system on October 28, 2021, and that a copy of the foregoing was trans-
mitted by electronic means with the consent of the counsel being served to the Di-
rector, Appellate Government Division, on October 28, 2021.  

10/28/2021

X Mary Claire Finnen
Mary Claire Finnen

Signed by: FINNEN.MARY.CLAIRE.  
Mary Claire Finnen 
Major, USMC 

                                                   Appellate Defense Counsel 
                                                   Navy-Marine Corps Appellate Review Activity 
                                                   1254 Charles Morris Street, SE 
                                                   Building 58, Suite 100 
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Subject: RECEIPT - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - Motion for 4th EOT (Finnen) 

Signed By:

RECEIVED 
Oct 28 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 4th EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a fourth enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  



2

 
Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 
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202100152 - Motion for 4th EOT (Finnen) 
Signed By:

 
MOTION GRANTED 

9 NOV 2021 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ Motion for 4th EOT (Finnen)  
 
To This Honorable Court 
 
Attached please find a motion for a fourth enlargement of time ICO US. v. Cpl Michael True, NMCCA No. 202100152, for 
electronic filing.  
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Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 
 



IN THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS 

 
Before Panel No. 2 

 
UNITED STATES 
 
            Appellee 
 
 v. 
 
 
Michael A. True  
Corporal (E-4)  
U.S. Marine Corps,  

 
            Appellant 

SUBMISSION OF CASE 
WITHOUT SPECIFIC 

ASSIGNMENTS OF ERROR 
 

NMCCA Case No. 202100152 
 

 
 Marine Corps Base Hawaii, Hawaii 
on 4 May 2020, 24 July 2020, 23 
September 2020, 21 December 2020, 
and 15 March 2021 before a General 
Court-Martial convened by 
Commanding General,  

; military judges 
Lieutenant Colonel Wilbur Lee, 
USMC, Captain Don King, JAGC, 
USN, and Captain Minami, JAGC, 
USN presiding  

 

 
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

NAVY-MARINE CORPS COURTS OF CRIMINAL APPEALS 
 
 Corporal Michael True, through counsel, submits his case on its merits 
without specific assignment of error or brief. He has examined the record of trial 
and does not admit the findings and sentence are correct in law or fact.  
 
Respectfully submitted.                         

        
 Marcus N. Fulton 
 CAPT, JAGC, USN 
 Appellate Defense Counsel 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
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 Washington, DC 20374 
 
 
  

 
CERTIFICATE OF FILING AND SERVICE 

I certify that the original and three copies of the foregoing were 
electronically delivered to the Court on December 2, 2021, that a copy was 
uploaded into the Court’s case management system on December 2, 2021, and that 
a copy of the foregoing was electronically delivered to the Appellate Government 
Division on December 2, 2021.  

      

 Marcus N. Fulton 
 CAPT, JAGC, USN 
 Appellate Defense Counsel 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
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Subject: RECEIPT - ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 
202100152 - D - Merit Submission 

Signed By:

RECEIVED 
Dec 02 2021 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: ELECTRONIC FILING Panel 2 United States v. Cpl True NMCCA No. 202100152 ‐ D ‐ Merit Submission  
 
To This Honorable Court: 
 
Attached please find Appellant’s merit submission ICO U.S. v. Cpl Michael True, NMCCA No. 202100152, for electronic 
filing.  
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Very Respectfully,  
 
Major Mary Claire Finnen  
Appellate Defense Counsel 
Appellate Defense Division (Code 45) 
Navy‐Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE, Suite 140 Washington Navy Yard, D.C. 20374‐5124 

 
 
 
 



IN UNITED STATES NAVY-MARINE CORPS 
COURT OF CRIMINAL APPEALS 

Before Panel No. 2 
 

UNITED STATES 
 

Appellee 
 

v. 
 

Michael A. TRUE 
Corporal (E-4) 
U.S. Marine Corps 

Appellant 

NMCCA No. 202100152 

MOTION TO WITHDRAW AS 
APPELLATE DEFENSE COUNSEL 

 

Marine Corps Base Hawaii, Hawaii, on 
4 May 2020, 24 July 2020, 23 

September 2020, 21 December 2020, 
and 15 March 2021, before a General 

Court-Martial convened by 
Commanding General,  

 military judges 
Lieutenant Colonel Wilbur Lee, USMC, 

Captain Don King, JAGC, USN, and 
Captain Minami, JAGC, USN, presiding 

 
COMES NOW undersigned counsel, pursuant to Rule 13.2 of this Court’s 

Rules of Practice and Procedure, and requests leave to withdraw from 

representation in the above-captioned case. 

As the reason for withdrawal, undersigned counsel submits that he will 

execute a permanent change of station orders on 14 January 2022.  Major Mary 

Claire Finnen, USMC, has been assigned as successor counsel.  Undersigned 

counsel and Major Finnen have conducted a thorough turnover of Appellant’s case.  

In addition, Appellant has been contacted and consents to undersigned counsel’s 

withdrawal from the case. 
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WHEREFORE, undersigned counsel respectfully requests that this Court 

grant this motion. 

 Respectfully submitted. 
 

Electronic original certified as true  
and correct by the undersigned 
Marcus N. Fulton 
CAPT, JAGC, USN 
Appellate Defense Counsel 
Navy-Marine Corps Appellate Review Activity 
1254 Charles Morris Street, SE 
Building 58, Suite 100 
Washington, DC 20374 

 
CERTIFICATE OF FILING AND SERVICE 

 
I certify that this document was emailed to the Court’s filing address on 

January 12, 2022, that a copy was uploaded into the Court’s case management system 

on January 12, 2022, and that a copy of the foregoing was emailed to Director and 

Deputy Director, Appellate Government Division, on January 12, 2022.  

 
Electronic original certified as true  
and correct by the undersigned 
Marcus N. Fulton 
CAPT, JAGC, USN 
Appellate Defense Counsel 
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Subject: RECEIPT - FILING - Panel 2 - U.S. v. True - NMCCA 202100152 - D Mtn to Withdraw as 
ADC (Fulton)

Signed By:

RECEIVED 
Jan 12 2022 

United States Navy-Marine Corps 
Court of Criminal Appeals 

 
 
 
 

 
Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ U.S. v. True ‐ NMCCA 202100152 ‐ D Mtn to Withdraw as ADC (Fulton) 
 
Good afternoon, 
 
Please see attached filing. 
 
Very respectfully, 
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Office Manager 
Navy‐Marine Corps Appellate Review Activity 
Appellate Defense Division (Code 45)  
1254 Charles Morris Street SE 
Washington Navy Yard, DC  20374 
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Subject: RULING - FILING - Panel 2 - U.S. v. True - NMCCA 202100152 - D Mtn to Withdraw as 
ADC (Fulton)

Signed By:

 
MOTION GRANTED 

12 JAN 2022 
United States Navy-Marine Corps 

Court of Criminal Appeals 
 
 
 

 
Panel Paralegal 
Navy‐Marine Corps Court of Criminal Appeals 
1254 Charles Morris St SE, Ste 320 
Washington Navy Yard, DC 20374 

 

Subject: FILING ‐ Panel 2 ‐ U.S. v. True ‐ NMCCA 202100152 ‐ D Mtn to Withdraw as ADC (Fulton) 
 
Good afternoon, 
 
Please see attached filing. 
 
Very respectfully, 
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This opinion is subject to administrative correction before final disposition. 

 

Before  

MONAHAN, STEPHENS, and DEERWESTER  

Appellate Military Judges 

_________________________ 

UNITED STATES 

Appellee 

v. 

Michael A. TRUE 

Corporal (E-4), U.S. Marine Corps 

Appellant 

No. 202100152 

_________________________ 

Decided: 13 June 2022 

Appeal from the United States Navy-Marine Corps Trial Judiciary  

Military Judges: 

Wilbur Lee (arraignment and motions) 

Donald C. King (motions) 

Ann K. Minami (motions and trial)  

Sentence adjudged 15 March 2021 by a general court-martial convened 

at Joint Base Pearl Harbor Hickam, Hawaii, and Marine Corps Base 

Hawaii, consisting of a military judge sitting alone. Sentence in the En-

try of Judgment: reduction to E-1, confinement for sixteen years, and a 

dishonorable discharge. 

For Appellant:  

Major Mary C. Finnen, USMC 
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Opinion of the Court 
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_________________________ 

This opinion does not serve as binding precedent under 

NMCCA Rule of Appellate Procedure 30.2(a). 

_________________________ 

PER CURIAM: 

After careful consideration of the record, submitted without assignment of 

error, we have determined that the findings and sentence are correct in law 

and fact and that no error materially prejudicial to Appellant’s substantial 

rights occurred.1 

The findings and sentence are AFFIRMED.  

FOR THE COURT: 

KYLE D. MEEDER 

Interim Clerk of Court 

 

                                                

1 Articles 59 & 66, Uniform Code of Military Justice, 10 U.S.C. §§ 859, 866. 



United States Court of Appeals 
for the Armed Forces 

Washington, D.C. 
 
 

United States,                 
                   Appellee    
                               
             v.                
                               
Michael A.                     
True,                          
                   Appellant 

USCA Dkt. No.  22-0240/MC 
Crim.App. No.  202100152 
 

ORDER DENYING PETITION 
 

 
 

On consideration of the petition for grant of review of the decision of the 

United States Navy-Marine Corps Court of Criminal Appeals, it is by the Court, 

this 24th day of August, 2022, 

          ORDERED: 

          That the petition is hereby denied. 

   For the Court, 
 
 

 
         /s/     Malcolm H. Squires, Jr. 

   Clerk of the Court 
 
 
cc: The Judge Advocate General of the Navy 

Appellate Defense Counsel (Finnen) 
Appellate Government Counsel 

 



REMAND 



THERE WERE NO REMANDS 



SUPPLEMENTAL COURT-MARTIAL ORDER
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