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GENERAL COURT-MARTIAL ) United Stated Coast Guard
) Director of Operational Logistics
)
) Norfolk, VA
CONVENING ORDER )
NO. 01-19 )
AMENDMENT NO. 3 ) Date: JAN 0 7 2022
)

UNITED STATES COAST GUARD, DIRECTOR OF OPERATIONAL LOGISTICS

1. In addition to DOL General Court-Martial Convening Order No. 01-19 Amendment No. 2, I
excuse the following additional members from DOL General Court-Martial Convening Order
No. 01-19 and DOL General Court-Martial Convening Order No. 01-19 Amendment No. 2
related to the case of United States v. YN2 Kathleen Richard, USCG:

2. Inthe event the number of members of the court-martial is reduced below the number of
members required under R.C.M. 501(a), or the number of enlisted members is reduced below
one-third of the total membership, the following members shall be detailed to this court-martial
in the case of United States v. YN2 Kathleen Richard, USCG:
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UNITED STATES COAST GUARD JUDICIARY
PRE-REFERRAL

UNITED STATES
v. GOVERNMENT RESPONSE TO
DEFENSE MOTION TO QUASH
YN2 KATHLEEN RICHARD
12 May 2021
U.S. COAST GUARD
RELIEF SOUGHT

The Government requests that the Military Judge DENY Petitioner YN2 Richard’s
motion to quash the Military Judges’s 21 April 2021 investigative subpoena. The Government
requests an Order from the Military Judge denying the motion to quash.

SUMMARY

Petitioner’s motion should be denied. Petitioner lacks standing to request relief under
R.C.M. 703(g)(3)(G). Petitioner is under investigation for murder and obstructing justice and

the records sought directly relate to an ongoing criminal investigation.

HEARING

The Government is prepared to argue at an ex parte Art. 30(a) session but does not
believe oral argument is necessary. Because the Government’s initial request for the
investigative subpoena was filed ex parte, if an in camera review becomes necessary, the
Government requests that it too be conducted ex parte as this investigation remains active and

ongoing under the Uniform Code of Military Justice.

BURDEN OF PERSUASION AND BURDEN OF PROOF

Only after establishing standing to bring this motion, the Defense, as the moving party,
would have the burden of proof and the burden of persuasion. R.C.M. 905(c). The standard of

proof is preponderance of the evidence. /d.
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FACTS

On 14 April 2021, CDR Tamara Wallen, Chief Circuit Judge for the Western Judicial
Circuit, detailed CDR Jeffery Barnum, Military Judge, to preside over pre-referral judicial
proceedings pursuant to R.C.M. 309 and Art. 30a in the criminal investigation of YN2
Kathleen Richard.

On 19 April 2021, the Government submitted an application for a pre-referral
investigative subpoena for non-content business records held by third party AT&T Mobility,
LLC and AT&T Corporation. The Government’s application included an affidavit explaining
the investigative relevance of these records and the scope of records requested.

Having heard specific and articulable facts showing that there were reasonable grounds
to believe that the records or other information sought were relevant and material to an
ongoing criminal investigation, on 21 April 2021, CDR Barnum issued the pre-referral
investigative subpoena at issue. He did so through his capacity under R.C.M. 703(g)(3)(D).
This subpoena ordered third-party AT&T Mobility, LLC and AT&T Corporation to produce
records in their custody, possession, or control. Enclosure 1.

The Rules for Court-Martial do not require nor entitle Defense Counsel to receive a
copy of the affidavit used to obtain this pre-referral investigative subpoena at this time.
Likewise, prior notification to the subscriber or customer is not required for the type of
subpoena issued, particularly in an ongoing criminal investigation.

On 1 May 2021, AT&T provided YN2 Richard with notice of the subpoena. It did so
inadvertently, believing the records sought were for a civil matter. The letter warned that it
planned to respond to this subpoena on Saturday, May 8, 2021. If before such response date
AT&T received a copy of a filing contesting the subpoena, AT&T would respond to the
subpoena in accordance with the subsequent ruling of the Military Judge. Enclosure 2.

On 6 May 2021, Defense Counsel requested Trial Counsel provide a copy of the
affidavit used to obtain the subpoena. Later that evening, Coast Guard Investigative Service
contacted the AT&T National Compliance Center in an effort to determine the source of the
disclosure of the investigative subpoena. CGIS learned that it is the practice of AT&T not to
disclose to subscribers the existence of subpoenas in criminal matters, but that disclosure was

practiced in civil matters.
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On 7 May 2021, CGIS received a telephone call from-Associate Director

Asset Protection, AT&T Global Legal Demand Center. In the course of this telephone call,
Mr.pologized, stating that AT&T should never have disclosed their receipt of this
subpoena to the customer, and in doing so, it was error on their part.
On 8 May 2021, Defense Counsel filed a motion to quash the investigative subpoena,
providing notice to the Military Judge and AT&T National Compliance Center. Enclosure 3.
CGIS received a copy of the requested records from AT&T also on 8 May 2021. CGIS
has not viewed the records obtained from AT&T and has since sealed the records per the

Military Judge’s 9 May 2021 order.
LEGAL AUTHORITY AND ARGUMENT
Petitioner Lacks Standing

In support of its motion to quash, Petitioner cites R.C.M. 703(g)(3)(G) and argues that
the subject subpoena is overbroad. However, Petitioner does not have standing to challenge
this investigative subpoena because Petitioner is not the person in receipt of the subpoena or
the custodian of records, and does not have a Constitutional privacy right or legally-cognizable

interest in the requested records.

The subjects of the subpoena are AT&T Mobility, LLC and AT&T Corporation. Neither
have moved for relief under R.C.M. 703(g)(3)(G). As a customer and not a representative of
AT&T, Petitioner may not seek relief under R.C.M. 703(g)(3)(G).

Moreover, nothing in R.C.M. 309 gives Petitioner standing to file this motion. Rule for
Court-Martial 309(b)(3) provides no relief for the target or suspect of a pre-referral
investigative subpoena. Indeed, only “a person in receipt of a pre-referral investigative
subpoena under R.C.M. 703(g)(3)(C) or a service provider in receipt of an order to disclose
information about wire or electronic communications under R.C.M. 703A may request relief
on grounds that compliance with the subpoena or order is unreasonable, oppressive, or
prohibited by law.” R.C.M. 309(b)(3). An inadvertent disclosure by a service provider does

not create standing.

In addition to lacking standing under R.C.M. 703(g)(3)(G), the third-party doctrine

limits a Constitutional claim by Petitioner to the requested records. Under the third-party
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AT&T. Historical cell-site location data was not requested. Likewise, because the records
requested via subpoena are held by a third-party and do not ask for content (non-testimonial in
nature), any claim by Defense Counsel under a Fifth Amendment self-incrimination theory

would similarly fail.

Though Defense Counsel cite United States v. Johnson, 53 M.J. 459 (C.A.A.F. 2000), as
dispositive of a right to move to quash grand jury subpoenas directed to another person where
a litigant has sufficiently important, legally-cognizable interests in the materials or testimony
sought, a crucial distinction between the facts at hand and the facts in Johnson is an important,
legally-cognizable interest. In Gravel v. United States, 408 U.S. 606 (1972), the case
referenced in Johnson, the Court recognized a right in Senators to move to quash subpoenas
directed at aides where the subpoena was designed to circumvent the Speech or Debate Clause
bestowed to Senators. Here, Petitioner has not demonstrated a legally cognizable right under

any Constitutional theory to prevent the disclosure of AT&T’s own records.

Because neither AT&T Mobility, LLC nor AT&T Corporation have requested relief
from the lawfully issued subpoena by the Military Judge, and Petitioner’s motion has failed to
articulate any grounds for standing, the Defense request to quash the Government’s subpoena

should be denied.
Defense’s Motion was Untimely

In addition to not having standing, the Defense’s motion was untimely; AT&T has no
obligation to comply with a subsequent ruling of the Military Judge. As shown in Enclosure 2,
AT&T told Petitioner that it would respond to the subpoena on “Saturday, May 8, 2021.”
Enclosure 2. It warned that “if before such response date,” it received a copy of a filing
contesting the subpoena, AT&T would respond in accordance with the subsequent ruling. /d.

Here, Defense Counsel filed on May 8, 2021; in effect, filing a day late.
M.R.E. 502 Does Not Apply

M.R.E. 502 does not apply to the records requested. The content of communications

was not requested in the Government’s 21 April 2021 subpoena.
Lawful Subpoena

Because Petitioner lacks standing to bring this motion, the Government will not provide
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703(2)(3)(G).

Allison B. Murray
LT, USCG
Trial Counsel

I certify that I have served or caused to be served a true copy (via e-mail) of the above
on the Defense Counsel on 12 May 2021.

Allison B. Murray
LT, USCG
Trial Counsel
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UNITED STATES DEFENSE MOTION TO QUASH
v. 8 May 21
Kathleen Richard
YN2/E-5 USCG
NATURE OF MOTION

Pursuant to Rules for Courts-Martial (RCM) 703(g)(3)(G), the defense moves to quash
the government subpoena compelling AT&T Mobility, LLC and AT&T Corporation (AT&T) to
release any information and/or records for the telephone numberdfrom 22 May
2020 to present as overly broad. In the alternative, we request a modification of the dates
requested from 22 May 2020 to 24 June 2020.

PROCEDURAL HISTORY

On 21 April 2021, LT Murray, USCG (trial counsel), submitted a request for a subpoena
before CDR Jeffery Barnum, a military judge pursuant to RCM 703(g)(3)(D). The contents of
this request with supporting affidavit have not be supplied to defense counsel.

On 6 May 2021, YN2 Richard received an email from AT&T regarding the subpoena and
informed her of their intention to comply by 8 May 2021 unless otherwise notified. The defense
then sent an email to trial counsel requesting a copy of the affidavit utilized to obtain the
subpoena. As of the filing of this motion, defense has not yet received the affidavit nor a
response from trial counsel.

LAW

Although defense has been provided with minimal information, it appears the requested
information is pursuant to RCM 703A(a)(4). A military judge can issue an order for disclosure of
the information requested in RCM 703(a)(4) if trial counsel “offers specific and articulable facts
showing that there are reasonable grounds to believe that the contents of [...] the records or other
information sought, are relevant and material to an ongoing criminal investigation.” RCM
703Ac)(1)(A).
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Military Rule of Evidence (MRE) 401 governs the relevance determination. MRE 401
(stating a fact is relevant if it has any tendency to make a fact more or less probable and is of
consequence in determining the outcome). Relevant evidence is necessary when it is not
cumulative and “when it would contribute to a party’s presentation of the case in some positive
way on a matter in issue.” United States v. Breeding, 44 M.J. 345,350 (C.A.A.F. 1996) (citing
to discussion in RCM 703).

Black’s Law Dictionary defines ‘material’ as “important; more or less necessary; having
influence or effect; going to the merits; having to do with matter as distinguished from form. [...]
Evidence offered in a cause, or a question propounded, is material when it is relevant and goes to
the substantial matters in dispute or has a legitimate and effective influence or bearing on the
decision on the case.”

A subpoena may be quashed if it seeks information that is not relevant to the case at
hand. See United States v. Nixon, 418 U.S. 683, 698 (1974) (moving party for subpoena
must show that sought-after documents are relevant, not otherwise procurable, necessary for
trial expediency, and that the subpoena was made in good faith).

Pursuant to RCM 703(g)(3)(G), the party upon whom the subpoena is issued may
request relief from compliance with the subpoena if compliance is unreasonable, oppressive,
or prohibited by law. A third party may contest a subpoena where he has a sufficiently
important, legally-cognizable interest in the materials sought. United States v. Johnson,
2000 53 M.J. 459, 2000 CAAF LEXIS 954,*6 (C.A.A.F. 2000).

DISCUSSION

The government’s requested subpoena is overly broad and therefore not relevant and
material. The government has charged actions stemming from the following dates: 18 April 2020
to June 2020. The requested subpoena seeks information from 22 May 2020 to present. The
Article 32 hearing in this case took place on 5 May 2021. During the Article 32, the trial counsel
did not request the hearing officer to consider modification of the dates to encompass from 22
May 2020 to present. This shows that that government is merely on a fishing expedition and
failed to show the information requested is relevant and material and as such the subpoena
should be quashed.

Furthermore, YN2 Richard obtained counsel in June 2020. YN2 Richard communicates
with counsel regularly via phone, email and text/SMS messaging since June 2020 to present.
Any information obtained by the government will certainly include attorney-client privilege
material pursuant to MRE 502.

RELIEF REQUESTED

The Defense respectfully requests that the military judge GRANT this Motion to

Quash the government subpoena compelling AT&T Mobility, LLC and AT&T Corporation
(AT&T) to release any information and/or records for the telephone numberﬂrom
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22 May 2020 to present as overly broad. In the alternative, we request a modification of the dates
requested from 22 May 2020 to 24 June 2020.

LCDR, JAGC, USN
Detailed Defense Counsel

Encl: Charge Sheet dtd 1 Feb 2021

I certify that I have served a true copy (via e-mail) of the above on trial counsel and CDR

Jeffery Barnum, USCG, Military Judge.

LCDR, JAGC, USN
Detailed Defense Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES )
)
) GOVERNMENT RESPONSE TO

v. ) DEFENSE MOTION TO DISMISS FOR

) IMPROPER REFERRAL
)
)
)

KATHLEEN RICHARD ) 27 August 2021
)

YN2/E-5, U.S. COAST GUARD

NATURE OF MOTION AND RELIEF SOUGHT

The United States files this motion in response to the Defense motion to dismiss for
improper referral. The Defense motion raises constitutional and statutory challenges to the
Convening Authority’s exercise of court-martial authority and his discretionary decision to refer
these charges to a general court-martial. The United States respectfully requests that the court
deny the defense motion.

HEARING

The Defense has requested oral argument and the United States requests an opportunity

to respond orally to any argument made by the Defense.
STATEMENT OF FACTS

The Facts relevant to the issues raised in this motion are as follows:

1. Charges in this case were preferred on 1 February 2021 and on 5 May 2021, a
preliminary hearing was held in this case.

2. On 17 May 2021, the preliminary hearing officer (PHO) submitted his report to

the special court-martial convening authority (SPCMCA).
Page10f11
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3. The PHO found no probable cause for specification 1 of charge I (intentional but
unpremeditated murder) and the sole specification of charge II (obstruction of justice).

4. The PHO found probable cause for specification 2 of charge I (murder while
engaging in an inherently dangerous act), and considered and recommended an additional charge
of manslaughter under Article 119.

5. On 2 June 2021, the SPCMCA (Base Kodiak) forwarded the case to the GCMCA
(CG DOL) for disposition recommending that the GCMCA refer all charges to GCM.

6. In alignment with the recommendation provided by the PHO, on 22 June 2021, an
additional charge was preferred against YN2 Richard.

7. On 24 June 2021, the Staff Judge Advocate (SJA) for the GCMCA provided
advice under Article 34 and RCM 406 to the GCMCA. The SJA recommended referring the
charges and the additional charge to GCM.

8. On 25 June 2021, the GCMCA referred the charges and the additional charge to
GCM.

LEGAL AUTHORITY AND ARGUMENT

I. Referral of Charges Against the PHO’s Recommendation Does Not Violate A
Military Accused’s Rights

A. Significant Differences Exist Between Civilian and Military Criminal Cases
The defense’s motion fails to recognize that there are significant and distinct differences
between civilian criminal justice and military justice. These differences pertain to all aspects of
the system, beginning with the fact that military courts derive their authority from Article I of the
Constitution whereas federal civilian courts derive their authority from Article III.
Beyond this initial principle, there is long-standing controlling authority holding that

military service members have limited constitutional rights when compared to their civilian
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counterparts. In general, the Supreme Court has held that service members are not entitled to all
the procedural safeguards of Article III trials because the Fifth Amendment exempts “cases
arising in the land or naval forces. . .” Ex parte Quirin, 317 U.S. | (1942). CAAF has reiterated
this principle in numerous cases, as an example holding that there is no right to a grand jury or
presentment of an indictment in military practice, though such would be constitutionally required
in civilian practice. United States v. Gray, 51 M.J. 1 (CAAF 1999). Likewise, a military accused
has no Sixth Amendment right to a jury trial, rather he only enjoys a statutory right to a panel of
members which involves different standards and requirements.l United States v, Lambert, 55
M.J. 293 (CAAF 2001) (citing Ex Parte Quirin, 317 U.S. 1, 39-40 (1942)). Similarly, double
jeopardy attaches and acts differently in the military context than it does in the civilian world,
because a military accused does not have the same protected interest in retaining the panel of his
choosing as would a defendant with a civilian jury. United States v. Easton, 71 M.J. 168 (CAAF
2012).

Many protections found in the First and Fifth Amendments available to civilians are
inapplicable to the military. The Supreme Court has recognized that the military mission is
unique and as such “render[s] permissible within the military that which would be
constitutionally impermissible outside it.” Parker v. Levy, 417 U.S. 733 (1974). While service
members enjoy many constitutional rights they do not enjoy those which are expressly or by
necessary implication inapplicable to the armed forces. United States v. Jacoby, 11 C.M.R. 244,

246-47 (CMA 1960).

| Most notably, panels are fellow service members hand-picked by a convening authority versus a pool of jurors
selected at random from the community. Additionally, different rules apply relating to voting, percentages required
to convict/acquit, and the selection process.
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Perhaps more important, there are many instances where constitutional rights simply
apply differently to the military than they do to civilians. United States v. Marcum, 60 M.J. 198
(CAAF 2004). In applying constitutional provisions to the military, CAAF has relied on
Supreme Court civilian precedent, but has also applied them differently to address unique
contextual factors involving military life. /d. (citing United States v. Priest, 45 C.M.R. 338, 344
(1972)). CAAF has specifically held in the constitutional rights context, “in light of the military
mission, it is clear that servicemembers, as a general matter, do not share the same autonomy as
civilians.” Id. (citing Parker, 417 U.S. at 758).

Ultimately, while many constitutional rights apply to the military, certain rights do not
when by their text or scope they are inapplicable. Id. See also United States v. Hartman, 69 M.J.
467 (C.A.A.F. 2011); United States v. Barberi, 71 M.J. 127 (CAAF 2012). Therefore, military
member’s rights simply are not coextensive with those enjoyed by civilians, making many if not
most of the cases cited by the Defense inapplicable. See United States v. Goings, 72 M.J. 202
(C.A.AF. 2013). CAAF and its predecessor the CMA have held that military accused are
entitled to “military due process™ a concept which protects certain rights and privileges, but those
rights and privileges are based upon laws enacted by Congress and not the Constitution. United
States v. Clay, 1 CM.R. 74 (C.M.A. 1951); see also United States v. Vazquez, 72 M.J. 13, 19
(C.A.AF. 2013) (calling “military due process™ an “amorphous concept” that does not afford
service members other due process protections not found in the Constitution, UCM]J, and the
MCM). The Courts give legal effect to the rights granted by Congress but those specifically
delineated rights are often different than the Constitutional provisions governing civilian
criminal. /d. Military personnel, in effect, enjoy largely statutory rights which make up military

due process. Id.
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In some instances Congress has opted to provide service members with statutory rights
that exceed the Constitutional rights available to the ordinary citizen, but when that is the case,
such as comparing the Fifth Amendment’s right against compulsory self-incrimination with
Article 31, UCMJ, Congress’s intent is explicit. United States v. Rosato, 11 C.M.R. 143, 145
(CMA 1953).

B. The Defense Fails to Cite Controlling Published Coast Guard Court of Criminal Appeals
Decisions which are Dispositive on the Issue Raised

It is well established in our service’s jurisprudence that the PHO’s Article 32 findings and
recommendations are not binding. United States v. Meador, 75 M.J. 682, 683 (C.G. Ct. Crim.
App. 2016). In Meador, after some statutory changes to the Article 32 framework, a military
judge dismissed charges for an improper referral because the judge viewed the statutory changes
as making the PHO’s probable cause determination dispositive. /d. In a published and controlling
opinion, the CGCCA reversed and held “the statutory scheme does not make the PHO’s
determination as to probable cause binding on the SJA or the convening authority (CA).” /d.

In essence, though it is shrouded in constitutional claims, the Defense is arguing that this
Court need not follow the CCA’s controlling opinion in Meador. Since Meador is not cited nor
attempted to be distinguished it remains unknown how the Defense would articulate the Court’s
ability to deviate from Meador’s holding.

The Defense cites United States v. Lewis, 2020 CCA LEXIS 199 (N-M. Ct. Crim. App.
2020), an unpublished NMCCA opinion for the idea that the PHO’s finding that a specification
lacks probable cause should be met with serious analysis. Def Motion at 9. While the notions in
Lewis are certainly admirable, it does little to change the fact that dicta from an unpublished
persuasive case does not trump Meador s holding. Meador’s holding has also been directly

adopted and promulgated into the Rules for Courts-Martial. R.C.M. 405(1) (the preliminary
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III. The Accused’s Discrimination Claims Do Not Provide a Legal Basis for Relief

There is simply no authority supporting the proposition that an Accused who has
submitted an administrative claim of discrimination is somehow immune from prosecution. Such
a standard would lead to an absurd result of individuals making civil rights claims in order to
shield themselves from prosecution for future misconduct. This is a novel theory without any
legal support and does not warrant further discussion or provide a meaningful basis for this Court

to grant any relief.
The Defense has not shown a need for a new Convening Authority.

As a tangential matter, the Defense claims that a new Convening Authority ought to be
designated because of alleged taint by the Commanding Officer, Base Kodiak (herein identified
as CAPT_. Def. Motion at 13. According to the Defense, CAPT-as the
Summary Court-Martial Convening Authority, is an accuser because, “at a minimum, [he] has
the appearance of a conflict of interest,” due to YN2 Richard’s filing of a discrimination claim

against members of her chain of command. /d.? This, in turn, supposedly means the Convening

Authority, who is not CAPT-needs replacing.

Whether CAPT-is an accuser is irrelevant to whether the officer exercising
general court-martial jurisdiction (OEGCMIJ) could properly refer the charges to a general court-
martial. To be sure, CAPT-S neither an accuser nor the Convening Authority. He did
not sign and swear to the charges, and he did not direct charges nominally be signed and sworn
by another. Rather, the Defense asserts the mere filing of a discrimination claim against members

of Base Kodiak, who fall under the ultimate supervision of CAP‘l-disqualiﬁes him as a

2 The Defense provided no evidence of said discrimination claim.
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summary court-martial convening authority (and presumably unable to direct a preliminary
hearing and forward the matter to the OEGCMJ) as he must have some interest other than an
official interest in the prosecution of YN2 Richard. This assertion, though, is wholly without
merit. Even if CAPT-were a “type three accuser.” neither Article 32, UCMJ, nor R.C.M.
405 prohibit an accuser from directing a preliminary hearing. See also McKinney v. Jarvis, 46
M.J. 870 (A. Ct. Crim. App. 1997) (denying a writ to disqualify the officer directing a pretrial
investigation because of his status as an accuser). Moreover, CAPT-did exactly what the
R.C.Ms demand from a convening authority not authorized to convene a court-martial: forward it

to a superior commander for disposition. R.C.M.s 402 & 403.

The Defense also asserts that a new Convening Authority is warranted because CAPT

-‘denied the Accused the opportunity to participate in her defense” when CAPT-
did not approve her request for temporary duty travel orders to accompany her defense counsel
to-Def. Motion at 13. Whether this assertion relates to the claimed accuser issue or
is a separate ground for disqualifying the Convening Authority, it too is without merit. A service
member is entitled only to travel allowances for the member to attend their own hearing(s) for a
court-martial and associated military justice proceedings. Joint Travel Regulations 030706,
https://www.defensetravel.dod.mil/Docs/perdiem/JTR.pdf. The Defense cites no authority that
CAP'I-bused his discretion here, and in any event, the Defense has not specified how
YN2 Richard’s presence in-vas necessary to assist her defense counsel who was

there on her behalf.
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REQUESTED RELIEF

The United States respectfully requests this Court deny the Defense’s motion to dismiss.

Respectfully Submitted,

R.W. Canoy, LCDR
Trial Counsel
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO
V. DEFENSE MOTION FOR
APPROPRIATE RELIEF; MOTION TO
YN2 KATHLEEN RICHARD ABATE PROCEEDINGS
U.S. COAST GUARD 27 AUG 2021
RELIEF SOUGHT

The United States files this motion in response to the Defense motion for appropriate
relief and abate the proceedings. The United States respectfully requests that this Court deny
this frivolous defense motion. The Defense has failed to meet its burden.

HEARING
The Defense has requested oral argument and the United States requests an opportunity
to respond orally to any argument made by the Defense.
BURDEN OF PERSUASION AND BURDEN OF PROOF

As the moving party, the Defense bears the burden of proof and persuasion, which must

be met by a preponderance of the evidence. Rule for Courts-Martial (R.C.M.) 905(c).
FACTS
The facts relevant to the issues raised in this motion are as follows:
1. This case was referred to General Court-Martial on 25 June 2021. YN2 Kathleen Richard

(hereinafter: “the Accused™) has been charged with two specifications of Article 118 (Murder),
one specification of Article 119 (Involuntary Manslaughter), and one specification of Article

131b (Obstructing Justice), UCM]J.
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Guard active duty members YN2 Kathleen Richard and BMwas found
“blue and unresponsive,” face-down and swaddled in her crib at_

-located in Coast Guard Base Kodiak housing. The last individual to observe-
alive wathe Accused, approximately three hours earlier.
3. Coast Guard Investigative Services (hereinafter: “CGIS”) initiated an investigation into

the death of] _During the investigation, CGIS conducted witness

interviews, reviewed an autopsy, and gathered physical and medical evidence. Initially, both the
Accused and-were treated as potential suspects. Though YN2 Richard has been
charged, the investigation is ongoing. CGIS continues to respond to leads and gather evidence.

4. In April 2021, CGIS visited-he Accused’s hometown, to interview family,
friends, acquaintances, and outcry witnesses based on leads and as part of its comprehensive
investigation. Agents would have completed this sooner but COVID-19 limited travel through
much of 2020.

5. Defense Counsel filed this motion on 18 August 2020, five days after the filing deadline
for motions to be argued during the 2-3 September session. Though the Defense was late in
filing, the Government offers this response in the interest in judicial economy.

LEGAL AUTHORITY AND ARGUMENT

The Defense’s motion is baseless; they have not met their burden.

The Defense posits its motion on the false premise that (1) CGIS attempted to discover
the content of privileged communications between YN2 Richard and her attorneys; and (2) CGIS
exceeded its investigative limits by interviewing former associates and current colleagues of the

Accused, YN2 Richard. The Defense characterizes this as prosecutorial misconduct. Both of
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these notions are absurd. CGIS has not acted improperly or overreached in its investigation.

Prosecutorial misconduct occurs when trial counsel “oversteps the bounds of that
propriety and fairness which should characterize the conduct of such an officer in the prosecution
of a criminal offense.” United States v. Hornbeck, 73 M.J. 155, 159 (C.A.AF. 2014); Berger v.
United States, 295 U.S. 78, 84 (1935). Prosecutorial misconduct can be generally defined as
action or inaction by a prosecutor in violation of some legal norm or standard, e.g., a
constitutional provision, a statute, a Manual rule, or an applicable ethics canon.” United States v.
Meeks, 44 M.J. 1, 5 (C.A.AF. 1996). It is a high standard. Likewise, investigative overreach
requires “governmental conduct so outrageous so as to offend against due process.” United
States v. Simmons, 14 M.J. 624, 626 (A.F.C.M.R. 1982); see also United States v. Harms, 14
M.J. 677 (A.F.C.M.R. 1982).

First, without offering any evidentiary support, the Defense asserts that CGIS attempted
to discover the content of privileged attorney-client communications by asking unknown current
coworkers if “YN2 Richard made any legal calls or used her computer to communicate with her
legal team.” This is patently false. CGIS specifically does not ask interviewees about attorney-
client communications and did not do so in this case. The Government has no attorney-client
privileged communications in its possession. Furthermore, even if coworkers overheard these
alleged calls in the workplace, it would constitute waiver on the part of the Accused of the
attorney-client privilege. She has a responsibility to seek privacy when speaking to her lawyers if
she wants to maintain the privilege. Communications within earshot of others is disclosure.
There is also no expectation of privacy in the workplace, especially in common areas.

The Defense attempts to burden-shift by arguing in its motion that CGIS displayed

“consciousness of guilt” by not recording its interview with ETl_however it is not
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CGIS policy to use audio/video equipment to record interviews. In fact, it is only CGIS policy to
record title subjects and victims. Until BMZ-was cleared as a title subject in this
investigation — which he has now been — his interviews were recorded. Recordings with ET1
-Nould not be.
Second, the Defense attempts to argue that the investigative work of CGIS crossed the
line into malicious prosecution. Once again, the Defense fails to produce any evidence to meet
its burden, or show any semblance of egregious conduct on the part of CGIS. Instead, the

Defense concedes the relevance of conducting an investigation in-See Defense Motion at

2, line 16-17. Indeed, the Defense wanted to meet there too. CGIS investigators rightly

interviewed the Accused’s family, friends, outcry witnesses, and associates to uncover
inculpatory and exculpatory evidence, and gain a better understanding of her background,
motivations, etc. This evidence has been disclosed to Defense. This investigative strategy is
commonplace in serious investigations involving intent-based crimes.
In addition, it should be noted that four of the associates of YN2 Richard from-
-have been listed on the Defense’s witness list, including two former swim coaches. To
say that the Government investigators’ travels to-were nothing more than an
“unconscionable abuse of power” by law enforcement meant to “hound” and “assassinate [the
Accused’s] character” is hyperbolic and disingenuous to the agency’s truth-seeking function.
There is also no issue with CGIS interviewing her current coworkers, considering that the
Accused has continued to make inconsistent statements regarding the cause and manner of
-death. As these statements are incredibly relevant to the presentation of evidence for
both Government and Defense, any statements made by the Accused to her coworkers or others

must be explored.
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Finally, it is worth emphasizing that not only does the Defense's motion lack merit, but
the remedies requested by Defense are grossly inappropriate. The Government is still under an
ongoing obligation to disclose inculpatory and exculpatory evidence to the Defense. A gag order
— as Defense have requested — to limit the scope of witnesses involved in this case runs afoul of
this ongoing obligation. The Government is not in possession of any privileged material at this
time. It has done nothing to hinder her ability to seek effective assistance of counsel. The
Accused elected to choose attorneys outside of her geographic area, with full knowledge that
Mr. Little resided in Missouri and LCDR Luce in Washington, D.C. Because there is no merit to
the Defense’s motion, the relief requested should be denied.

WITNESSES/EVIDENCE

The Government incorporates by reference the exhibits in the Defense’s motion. The

Government does not intend to present any witnesses.

CONCLUSION
The United States respectfully requests that this Court DENY the Defense’s motion for

appropriate relief and motion to abate the proceedings. The Defense’s burden has not been met.

Allison B. Murray

LCDR, USCG
Trial Counsel

I certify that I have served or caused to be served a true copy (via e-mail) of the above

Allison B. Murra-

LCDR, USCG
Trial Counsel

on the Defense Counsel on 27 Aug 2021.
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Coast Guard Investigative Services, Alaska State Troopers, and State of Alaska Medical
Examiners’ Office within its possession, custody or control. The Government has continued to
supplement its disclosures to Defense as trial preparation and witness interviews continue.

3. The Government responded to Defense Counsel’s discovery memoranda on 9 August
2021. In its response, Trial Counsel indicated which records were not within the possession,
custody or control of military authorities.

4. On 13 August 2021, Defense Counsel filed a motion to compel production of discovery.

5. The Government has made a good-faith and diligent effort to respond to the Defense’s
discovery requests and disclose requested information. At present, the Government has provided
over 22,753 documents and exhibits to Defense. A.E. I —K.

WITNESSES AND EVIDENCE

The Government incorporates the discovery requests and responses attached to the

Defense’s motion. In addition, the Government adds:
¢ A.E.I-K: Government Discovery Disclosure Memoranda
LEGAL AUTHORITY

The United States acknowledges that discovery is an important right provided to an
accused. The particular discovery items before this Court, however, are outside the scope of
discovery and/or fail to meet the standards that govern and control discovery and production.

R.C.M. 701(a)(2) is the discovery standard, and is limited to items that are within the
control of military authorities. To meet the R.C.M. 701 standard, the Defense must show that the
item(s) exist, and that they are relevant to the Defense’s preparation for trial. Evidence is
relevant if “it has any tendency to make a fact more or less probable than it would be without the

evidence” and “is of consequence in determining the action.” M.R.E. 401.
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R.C.M. 703 is the production standard, for all other evidence not within the control of
military authorities. Under R.C.M. 703, the Defense must show that the item(s) exist, and that
they are relevant and necessary to their theory of the case at trial. “Relevant evidence is
‘necessary’ when it is not cumulative and when it would contribute to a party’s presentation of
the case in some positive way on a matter in issue.” United States v. Rodriguez, 60 M.J. 239, 246
(C.A.AF. 2004); R.C.M. 703(e)-(f). The concepts of discovery and production are the lens
through which the Prosecution evaluated the Defense’s requests.

C.A.A'F. has held that trial counsel’s obligation under Article 46, UCMJ, includes
removing “obstacles to defense access to information” and providing “such other assistance as
may be needed to ensure that the defense has an equal opportunity to obtain evidence.” United
States v. Williams, 50 M.J. 436, 442 (C.A.A F. 1999). However, discovery is not a tool for a
broad “fishing expedition.”

The discovery standards under R.C.M. 701 and the production standards under R.C.M.
703 place the burden on the Defense to show that the requested material actually exists. United
States v. Waldrup, 30 M.J. 1126, 1129 (N.M.C.M.R. 1989) (*in both R.C.M. 701(a)(2) and
703(f), MCM, 1984, it is incumbent upon the defense to show that the requested material
actually exists.”) Discovery is not an opportunity for the Defense to turn the trial counsel into
their investigators. It is also not an opportunity for the Defense to sit back and force the trial
counsel to engage in an exhaustive canvass search on their behalf just to ascertain whether
documents or things might exist.

R.C.M. 701 and 703 empowers and requires the trial counsel to evaluate Defense
discovery requests against the discovery and production standards. When the requests do not

meet the standards, denial is proper. Denial of discovery largely occurs when the Defense
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chooses—as largely done here—to merely list items (or categories of items) without articulating
the relevance to their preparation. Often there is not inherent relevance in the item(s) requested.
Additionally, as noted below, of the hundreds of items requested by the Defense, in numerous
instances the Defense does not even know whether the documents or materials actually exist.
This is not cognizable under discovery rules.

It is well settled that the government generally need not produce evidence held in the
possession, custody, or control of a separate state or local government agency. See United States
v. Stellato, 74 M.J. 473, 484; United States v. Poulin, 592 F. Supp. 2d. 137, 142-143 (D.

Me. 2008); United States v. Libby, 429 F. Supp. 3, 6 (D.D.C. 2006); United States v. Marshall,
132 F.3d 63, 68 (D.C. Cir. 1998).

In very limited circumstances, the Court should apply the RCM 701 discovery standard to
evidence which is not directly under the custody or control of the military. This is uniquely for a
situation where the evidence is not in the possession or control of the military but is still legally
deemed to be within “within its possession, custody, or control.” Stellato at 484-485. Instances
in which this applies include when: (1) the prosecution has both knowledge of and access to the
[evidence]; (2) the prosecution has the legal right to obtain the evidence; (3) the evidence resides
in another agency but was part of a joint investigation; and (4) the prosecution inherits a case
from local sheriff’s office and the [evidence] remains in the possession of the local law
enforcement. /d. at 485.

Under R.C.M. 703(f), “[e]ach party is entitled to the production of evidence which is
relevant and necessary. The parameters of the review that must be undertaken outside the
prosecutor’s own files will depend in any particular case on the relationship of the other

governmental entity to the prosecution and the nature of the defense discovery request. Williams
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at 441. In practice, the defense request for production of evidence not under the control of the
Government “shall list the items of evidence to be produced and shall include a description of
each item sufficient to shows its relevance and necessary, a statement where it can be obtained,
and, if known, the name, address, and telephone number of the custodian of the evidence.
R.C.M. 703(f).
ARGUMENT

The Government asks that this Court deny the motion to compel production, as the
Defense has either been supplied the requested discovery by the Prosecution, or the Defense has
not met its burden of establishing that all items requested are relevant and necessary, reasonable,

and not cumulative.

1. Internal communications, emails, or other documents used to brief, respond to, and/or
request investigative activities related to this case. This request specifically includes any

communication between law enforcement and a member of the Accused’s command, the
convening authority, the staff judge advocate, or any officer directing the investigation;

This request should be denied. All information within the Government’s possession,
custody or control related to the CGIS investigation and referral decision by the Convening

Authority has previously been provided to Defense Counsel.

2. The names of all government investigators who have participated, or are presently
participating, in the investigation of this case, as well as their accreditation, any previous
law-enforcement or investigative jobs held, and a statement as to their length of service

in such jobs.

This request exceeds the scope of R.C.M. 701; the Defense can already access the
information requested, or could through due diligence. The names of investigators involved in
this case have been previously provided to Defense Counsel through discovery. Likewise, the
Government provided the Defense its initial witness list on 12 August 2021, which lists contact

information and email addresses for investigators.
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Discovery is not a tool for the Defense to turn trial counsel into their own private
investigators or paralegals. The Defense is still required to conduct its own pretrial preparation
of witnesses, including Government witnesses. The Defense is free to call or email any of the
investigators assigned to this case and inquire as to their previous law enforcement or

investigative experience, and their length of service.

3. Evidence affecting the credibility of any potential government witness. This includes

information known to the government, agents thereof, and closely-aligned civilian
authorities or entities, concerning immunity grants, prior convictions, and evidence of

other character, conduct. or bias bearing on a witness’s credibility, including any letters
of reprimand, letters of caution, records of formal or informal counseling, evidence of

Article 15, UCM]J, actions, criminal investigations, or adverse administrative actions.

The Government is not currently aware of any evidence adversely affecting the
credibility of any prosecution witness named on its initial witness list. Trial Counsel will abide
by its ongoing discovery obligations and disclose any adverse information about potential
witnesses.

The Government has not granted immunity or promised leniency to any witness in this

case.

4. Any other evidence from unit personnel files demonstrating any disciplinary actions
against a potential government witness.

The Government is not currently aware of any such evidence adversely affecting the
credibility of any prosecution witness not already disclosed to Defense Counsel. Trial Counsel

will abide by its ongoing discovery obligations.

5. All personnel records for law enforcement and military witnesses for evidence of
adverse performance, bias, or any evidence that would constitute grounds for

impeachment.
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The Prosecution is not currently aware of any information or evidence adversely
affecting the credibility of any prosecution witness not already disclosed to Defense Counsel.

The Defense request moves to compel Trial Counsel to disclose all personnel records for
law enforcement. This request is without basis and contrary to how Henthorn requests for law
enforcement are handled in the Coast Guard and in all other military/law enforcement
departments. It is unclear why the Defense in this case believes that it is entitled to a different
practice from how these requests have been handled by the Coast Guard and all other services in
every other case.

Defense Counsel is in possession of contact information for law enforcement and
military witnesses. Discovery is not a replacement for the trial preparation and due diligence of
Defense Counsel.

6. With respect to BM2 _Defense Counsel requests discovery of and

information relating to prosecution, punishment, a decision not to punish, a promise of
leniency, or the final disciplinary resolution for:

(1) Manslaughter;

(2) Adultery;

(3) Child endangerment. or any other nse relating to his assertion that he
failed to check oﬂ;rior to her being found
unresponsive in her crib;

(4) Child endangerment, or any other offense relating to his assertion that he was

taking sh f ila while he was alone and responsible for overseein
n the day she died;

(5) Aiding, abetting, or facilitating illegal entry into the United States for himself
or immediate family members;
(6) possible misconduct; or

(7) Any other misconduct allegations against BM2_v_vhile he has

been a member of the USCG.

Trial Counsel have reviewed the personnel file and service record book of BM2-

-l'he Prosecution is not in possession, custody, or control of material responsive to this
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(2) Any reprimand, counselin i ent, or promises of leniency with respect

(see Bates 017622). This request includes any discussion between
Government agents, Trial Counsel, or her chain of command regarding
punishment, lack of punishment, or promises of leniency.

Trial Counsel have reviewed the personnel file and service record book of YN3
-information responsive to this request does not exist. There are no grants of immunity

or leniency in this case.

8. Request disclosure of the picture referred t
June 25, 2020 interview with CGIS. BM2
CGIS a picture of n the moming she passed awa

interview).

This evidence has already been provided to the Defense.

9. In June, 2020 (two months after the death of] _ USCG Base Kodiak
sent a “NOTICE” referencing elevated lead levels in the water at Base Kodiak (see
Enclosure to this Discovery Request). The NOTICE stated that “Lead can cause serious
health problems, especially for pregnant women and young children.” With respect to
lead in the water at USCG Base Kodiak, Defense Counsel requests the following
discovery:

says that he showed
29:30 of the recorded

(1) All information relating to lead in the water at USCG Base Kodiak.

(2) Copies of all notices regarding lead in the water at USCG for the past five
years.

(3) The dates and results of any lead testing on USCG Base Kodiak.

(4) All known side effects from the lead poisoning in infants and pregnant
mothers.

(5) A list of names of any other persons suffering from the effects of lead in the
water consumed on USCG Base Kodiak.
(6) Whether or not lead exposure has been placed in any servicemember’s

records at Base Kodiak. Regardless of whether or not this has been placed in
a servicemember’s records. all records relating to this topic from any medical
or any person in a leadership position at USCG Base Kodiak.

(7) All documentation that led the Government to specifically identify pregnant
women and children as it relates to elevated levels of lead on USCG Base

Kodiak.

(8) A list of any other pregnant women or children who have suffered the effects
of lead in the water and who were also stationed at USCG Base Kodiak.
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(9) All notifications and correspondence. including but not limited to emails

memos, notices, regarding lead levels at Base Kodiak.

(10)  The dates/times where persons at USCG Base Kodiak personnel were told
not to consume the water, and/or there was a boil water. or any other warning

about lead in the water,

(11 Whether blood samples from YN2 Richard and/or the decease_
_ were tested for lead in their blood.
L If their blood was not tested, any discussion, documentation or
correspondence relating to the decision not to test the blood. ii.
Whether blood samples w i i dent testing of lead in

the blood of the deceased If no samples were

retained, any discussion, documentation or correspondence relating to the
decision not to preserve blood samples for later testing.

This request exceeds the scope of R.C.M. 701 and is irrelevant to Defense preparation.
The Defense has not provided sufficient evidence to meet their burden under Waldrup to
establish that such materials actually exist. Even if such materials did or do exist, most if not all
of the purported requests are not actually discovery. Many of these requests are requests for
investigative actions, interviews of people, etc.

Further, the Defense has failed to meet its burden to demonstrate how these items would
be relevant to their preparation. An autopsy was conducted o-y the State
of Alaska Medical Examiner with toxicological testing. There was no evidence of lead
contamination in her body. Moreover, the Base Kodiak notice regarding lead in drinking water
predates the accused’s time on Base. The notice stated that “Base Kodiak found elevated levels
... in some homes and building on March 31, 2016.” As a result, a corrosion control system was
installed in June 2017 in the Waste Treatment Plant and immediate measures were taken.
Regular testing was conducted and no signs of elevated levels of lead (EPA action level) were

discovered in the drinking water for the time period that the accused and_

lived on board Base Kodiak (July 2019 to April 2020).

APPELLATE EXHIBIT 76
GOV RESP TO DEF MOTION TO COMPEL PRODUCTION OF EVIDENCE pre [ of 11 PAGE (S)

Page 10 of 17




10. Any and all informag i mmunications (written or verbal) regarding
why the remains of were released for cremation during a homicide
investigation.

Information related to this request does not exist with the possession, custody or control
of military authorities. As for production, the Defense has failed to meet the standards outlined
in R.C.M. 703; the Defense motion fails to prove that this evidence exists or explain why it is

relevant and necessary for admission at trial.

11. Name and contact information for any and all NCIS, CGIS, or other Government agents
involved in the 2018 interview of YN2 Richard. Specifically, but not limited to the
Government agent who, during a recorded on December 3, 2018, interview, told YN2
Richard. that it was “completely understandable” that people delete messages on their
phone. Additionally, request discovery of the names and contact information for any
other Government agents who have advised any person involved in this case that
deleting information from cell phones and computers is a normal activity.

The name of the investigator who interviewed the accused in 2018 has already been

provided in discovery.

12. The font on the pages of the CGIS reports changes in mid-paragraph on some of the
previously disclosed information. Defense Counsel requests the original version of
CGIS reports; particularly where the information and font were changed mid-paragraph.
The Defense has already been provided the finalized version of the CGIS report. To the

extent that this is a request for draft reports or other documents, such materials are not relevant

to the Defense’s preparation, and thus this request should be denied.

13. The Accused filed a complaint of workplace discrimination prior to the death of’

With respect to the discrimination complaint, Defense
Counsel requests the following:

a. The names and contact information for any persons who reviewed the complaint.

The Government has no record of a formal EEO/EO workplace discrimination complaint

filed by YN2 Richard. Any records or information concerning YN2 Richard’s informal
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allegation of workplace discrimination to her Command have previously been disclosed to

Defense Counsel.

14. All information, communication or correspondence (relating to the discrimination
complaint) involving the Accused’s chain of command or any person interviewed by
Government agents in this case.

(1) The requested discovery includes, but is not limited to, information,
communication or correspondence involving the Accused’s Commanding
Officer and/or the Convening Authority.

(2) Any and all communication to or from CWO__eg@gm
discrimination complaint.

(3) Any and all communication regarding the status or resolution of the

discrimination complaint.
(4) The intent of the discovery request, in part, is to investigate UCI in this case

or retaliation by any person in the Accused’s chain of command for the filin
of a workplace discrimination complaint. With this in mind, if there is
additional information that would support either UCI or retaliation, Defense
Counsel requests the Government find and provide this information.

Responsive materials have been previously disclosed to Defense Counsel. As explained,
the Government has no record of a formal EEO/EO workplace discrimination complaint filed by
YN2 Richard. Any records or information concerning YN2 Richard’s informal allegation of
workplace discrimination to CDR-and the preliminary and non-finalized internal report
by CWO2 -have previously been disclosed to Defense Counsel. It was not routed through
her Chain of Command.

This is yet another example of a broad request for information that the Defense has no

proof actually exists.

15. Personnel and training records for any Government agents involved in this case
specifically, but not limited to, the following:

a. Training records for interview and interrogation techniques. This includes formal
training, as well as follow-on, and “on the job training.” Also, the test scores, reviews.
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and supervisor notes relating to the training received, as well as any recommendations

or measures to correct or improve the agents interview and/or interrogation methods and
techniques.

This request exceeds the scope of R.C.M. 701 and should be denied. This material is not
relevant to the Defense’s preparation. Even assuming it was, the Defense has equal has access to
these potential witnesses and can ascertain this information through due diligence and pretrial

preparation.

16. Any instructions or guidance Government agents receive as to how long, or how many
times, a person should be interviewed and/or interrogated.

This request exceeds the scope of R.C.M. 701 and should be denied. Additionally, the
Defense already has access to the contact information of the Government investigators who
conducted interviews of YN2 Richard and can ascertain information related to their interview

training and experience through pretrial preparation.

17. With respect to any Government agents or participants involved in this case, including
supervisors and reviewing agents:

a. The case names, dates, and level of participation the Government agents had in
any homicide cases. These cases should specifically identify any infanticide
cases and cases involving the alleged homicide of a person under 10 years of age.

This request is not relevant to Defense preparation, exceeds the scope of R.C.M. 701,
and should be denied. The Defense already has access to the contact information of the
Government investigators involved in this case and can ascertain information related to their

training and experience through due diligence and pretrial preparation.

18. Any and all medical training of Government investigators.

This request is not relevant to Defense preparation, exceeds the scope of R.C.M. 701,

and should be denied. The Defense already has access to the contact information of the
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Government investigators involved in this case and can ascertain information related to their
training and experience through due diligence and pretrial preparation.
19. Any and all training relating to Sudden Infant Death Syndrome (*SIDS”) or Sudden

Unexplained Infant Death Syndrome ("SUID"™), or Sudden Unexplained Infant Death
Investigations (“SUIDI)

This request is not relevant to Defense preparation, exceeds the scope of R.C.M. 701,
and should be denied. The Defense has access to the contact information of the Government
investigators involved in this case and can ascertain information related to their training and

experience through due diligence and pretrial preparation.

20. Discovery related to Dr.-

The Defense’s discovery request for information connected to Dr.-grossly

exceeds the scope of R.C.M. 701 and assumes, incorrectly, his involvement in the early stages
of the investigation with CGIS. Dr.-in no way directed the investigation. Moreover,
much of the Defense’s request for information is either irrelevant or outside the possession,
custody or control of military authorities. The Defense has failed to meet its burden under
R.C.M. 703.

As of the Government’s initial witness list promulgated on 12 August 2021, Dr.-
is now listed as a named expert witness for the Government. The Defense has been provided his
contact information and can conduct its own review of his report and query him accordingly
regarding his expertise. It is.incumbent on Defense to perform its own trial preparation and due
diligence.

21. A copy of any CGIS manuals relating to the manner in which interviews and
interrogations are to be conducted.

This requests the CGIS manual, a protected document that is not produced in discovery.
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While it may contain guidance to special agents and best practices, it does not set the legal
standards for legal versus illegal actions by investigators. For the Defense’s purported purposes
of examining interrogation techniques, the CGIS manual is not relevant to their preparation. This
is because even if there were violations of the CGIS manual, they would be irrelevant because
the legal standards are not set by the CGIS manual—they are set by the law. Finally, an M.R.E.

506 privilege is often claimed in relation to the CGIS manual.

22. Following the death o SCG Base Kodiak conducted training on

child death, specifically death from SIDS. With respect to this training, Defense
Counsel requests discovery of the following:

a. The names and contact information of all persons involved in preparing or

conducting the training; as well as any persons directing that the training be
conducted.

b. Any attendance rosters maintained for this training.

c. Whether this training was in response to the death of| _ If

s0, the names and contact information of any persons involved in the decision to
conduct the training; as well as all information correspondence or communication

relating to this training.

d. Whether this training was reported to higher authority as a partial response to the
death oiﬁ If so; the names and contact information for an)z

person involved in this reporting as well as any recipient of the report.

e. Copies of all presentations and reference materials used in this training.

This request lacks specificity, fails to show that this evidence even exists, is irrelevant,
and exceeds the scope of R.C.M. 701. This is not cognizable under discovery rules and should
be denied. Furthermore, in its motion, the Defense fails to make any showing of why this
evidence is relevant to its case in chief — stating only that any training following the death of
_is “appropriate” for the defense to review. Discovery solely for the
purpose of fulfilling curiosity is unsupported by case law and an improper reason for requiring

disclosure.
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23. The written list of guestions. notes, and reference material discussed by CGIS Agents

their interview o

2020. These notes/lists are referenced on page 99, of the transcribed interview grovnded
by the Government to Defense Counsel. Although referenced in the transcript, this
discovery request is not limited to those notes, but includes any and all notes and lists of

questions used during the investigation of this case.

This request should be denied as all responsive documents and information currently
known to the Government and within the possession, custody, or control of military authorities

were previously provided to Defense Counsel.

24. A complete list of names of the people “at the highest level of headquarters™ who were
briefed or involved in this cas i be found on page 134 of the May 7

2020 transcribed interview of his transcript was provided by the
Government to the defense.

This request is overbroad, irrelevant to Defense preparation, and exceeds the cognizable
scope of R.C.M. 701 and should be denied. This request is not actually a request for discovery,
but rather a veiled request for investigation, interview, and disclosure of results. The initial
Government witness list includes the names and contact information for the key investigators
involved in this case. The Defense was provided all information related to the CGIS
investigation and referral decision by the Convening Authority. Ascertaining the names of who
was briefed as of May 7, 2020, is neither relevant to the ultimate results of trial nor documentary
evidence that can be discovered.

CONCLUSION

Based on the above, the Government requests that this Court deny the Defense motion to

,...m.u.-
Allison B. Murra

compel production of evidence.

LCDR, USCG
Trial Counsel
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/s/ Billy L. Little, Jr.
B. L. LITTLE, JR.
Counsel for YN2 Kathlcen Richard

/s/ Jen Luce

J.LUCE

LCDR, JAGC, USN
Individual Military Counsel

CERTIFICATION OF SERVICE

I hereby certify that a copy of this motion was served on this Court and the Government trial
counsel in the above captioned case on 29 October 2021.

LT, USCG
Defense Counsel
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COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES

DEFENSE MOTION TO DISMISS FOR
v. FAILURE TO STATE AN OFFENSE
Kathleen E. RICHARD 6 October 2021
YN2/E-5
U.S. COAST GUARD

MOTION

Pursuant to Rules for Courts-Martial (R.C.M.) 307(c)(3) and R.C.M. 907(b)(2)(E), the
Defense respectfully moves this Court to dismiss Charge I, Specifications 1 and 2, violation of
Article 118, UCM]J and the Additional Charge, Violation of Article 119, UCMJ (Manslaughter)
for failure to state an offense.

BURDEN

Under R.C.M. 905(c)(1), the burden of proof is by a preponderance of the evidence.
Under R.C.M. 905(c)(2), the Defense, as the moving party, bears the burden of persuasion on
any factual issue the resolution of which is necessary to decide the motion.

FACTS

a. YN2 Richard is charged with violating Article 118, UCMJ. Specifically, YN2 Richard is
charged with unpremeditated murder and murder while engaging in an act inherently dangerous
to another.

b. Charge I, Specification | states:
In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast Guard, on
active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020, with an intent to
kill or inflict great bodily harm, murder_a child under the age of
16 years, by asphyxia.

c. Charge I, Specification 2 states:

In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast Guard, on
active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020, with knowledge
that death or great bodily harm was the probable consequence, murder|

child under the age of 16 years, while engaging in an act which is inherently
dangerous to another and evinces a wanton disregard of human life, to wit: by asphyxia.
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b. To Determine Whether a Specification Alleges Every Element of the Offense and

Informs the Accused of the Charged Conduct, Courts Apply Traditional Statutory
Construction Techniques

To determine whether a specification alleges every element of an offense expressly or by
necessary implication and whether it provides enough specificity to inform the accused of the
nature of the alleged conduct, courts use traditional statutory construction techniques. In
reviewing whether a specification addresses every statutory element of an offense, “the plain
language of a statute will control unless it leads to an absurd result.” United States v. Lewis, 65
M.J. 85, 88 (C.A.AF. 2007). Likewise, courts interpret the language in a specification by
relying on the plain meaning of the terms in the specification. See Crafier, 64 M.J. at 211. In
addition to relying on the plain meaning of statutes and terms in a specification to determine
whether the specification alleges all elements of an offense, courts may refer to dictionary,
statutory, or regulatory definitions of terms used in a specification to eliminate ambiguity. /d. at
211-12 (relying on dictionary definitions and a provision from the Joint Ethics Regulation cited
in the specification at issue); United States v. King, 71 M.J. 50, 51 (C.A.AF. 2012) (referencing
the UCMJ definition of “indecent conduct™); United States v. Baas, 2019 WL 1601912 at *13-14
(N-M Ct. Crim. App. 2019) (drawing on the definition of “sexual act” from the UCMJ); United
States v. Guin, 75 M.J. 588, 592-93 (N-M Ct. Crim. App. 2016) (interpreting a specification that
used the statutorily-defined term “bodily harm™). Courts also use the same “well-established
principles of statutory construction to construe provisions in the Manual for Courts—Martial” that
are relevant to interpretation of a specification. Lewis, 65 M.J. at 88.

c. Courts Narrowly Interpret Specifications When an Accused Challenges a Specification
for Failure to State an Offense Prior to Adjournment of a Court-Martial

Courts narrowly interpret specifications when an accused challenges a specification for
failure to state an offense prior to adjournment of the court-martial. See Turner, 79 M.J. at 405
(“A flawed specification first challenged after trial...is viewed with greater tolerance than one
which was attacked before findings and sentence. Although failure of a specification to state an
offense is a fundamental defect which can be raised at any time, we...liberally constru[e]
specifications in favor of validity when they are challenged for the first time on appeal.”);
Shields, 77 M.J. at 625-26 (“[W]hen the charge and specification are first challenged at
trial...[courts] read the wording [of the specification] more narrowly and will only adopt
interpretations that hew closely to the plain text.” (emphasis added)). Courts’ practice of
narrowly interpreting specifications challenged before or during trial arises from R.C.M. 907’s
mandate that “a charge or specification shall be dismissed upon motion made by the accused
before the final adjournment of the court-martial™ “if...the specification fails to state an offense.’
See Manual for Courts-Martial, United States, Part II, Rule 907(b)(2)(E) (2019 Edition)
(emphasis added). Although a specification challenged for the first time on appeal is generally
sufficient so long as “the necessary facts appear in any form or by fair construction can be found
within the terms of the specification,” courts demand greater specificity and clarity when an
accused challenges a specification before or during trial. See Crafter, 64 M.J. at 211; see also
United States v. Leal, 76 M.J. 862, 863 (C.G. Ct. Crim. App. 2017).

24
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d. Courts Closely Scrutinize Specifications that Fail to Adhere to the Model Specifications
for UCMJ Offenses

Although failure to conform a charged specification to a model specification in the
Manual for Courts-Martial or the Military Judge’s Benchbook does not automatically render a
specification deficient so long as the specification alleges every element of the charged offense
and adequately apprises the accused of the nature of the charged offense, courts nonetheless have
recognized that trial counsel should “meticulously follow the language contained in the UCMJ
sample specifications” when crafting UCMIJ charges and that failure to do so may call a
specification’s sufficiency into question. See Turner, 79 M.J. at 404, 404 n.2 (observing that the
United States Court of Appeals for the Fourth Circuit has described it as
“beyond...understanding” that a trial counsel would draft a specification without close attention
to the statutory elements of the offense or “be so careless as to omit allegations meeting the
statutory definition of one of the essential elements of the crime” (citing United States v. Hooker,
841 F.2d 1225, 1232 (4th Cir. 1988))).

e. Article 118(2) Prohibits Murder with Intent to Kill or Inflict Great Bodily Harm

Article 118, UCMJ makes it unlawful for a person to “without justification or excuse,
unlawfully kill a human being, when he intends to kill or inflict great bodily harm.” Murder with
the intent to kill or inflict great bodily harm has the following elements:

¢ (a) That a certain named or described person is dead,

e (b) That the death resulted from the act or omission of the accused,

e (c) That the killing was unlawful; and

o (d) That, at the time of the killing, the accused had the intent to kill or inflict great bodily
harm upon a person.”

See Manual for Courts-Martial, United States, Part IV, Para. 56(b)(2)(b) (2019 Edition)
(emphasis added).

The sample specification contained in Part IV for Article 118(2) states, “In that
(personal jurisdiction data), did, (at/on board-location) (subject matter jurisdiction data, if
required), on or about 20__, [ ] murder by means of (shooting (him) (her)
with a rifle) ( ).” This mirrors what is also included in the Military Judges Benchbook.

f. Article 118(3) Prohibits Murder resulting from an Act Inherently Dangerous to Another

Article 118, UCMIJ also makes it unlawful for a person to “without justification or
excuse, unlawfully kill a human being, when he is engaged in an act which is inherently
dangerous to another and evinces a wanton disregard of human life.” Murder that occurs when
the accused is engaged in an act inherently dangerous to another has the following elements:

e (a) That a certain named or described person is dead;

¢ (b) That the death resulted from the intentional act of the accused,

e (c) That this act was inherently dangerous to another and showed a wanton disregard for
human life;
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e (d) That the accused knew that death or great bodily harm was a probable consequence of
the act; and
e (e) That the killing was unlawful.”

See Manual for Courts-Martial, United States, Part [V, Para. 56(b)(3) (2019 Edition) (emphasis
added).

The sample specification contained in Part [V for Article 118(3) is identical to Article
118(2) above. It states, “In that (personal jurisdiction data), did, (at/on board-location)
(subject matter jurisdiction data, if required), on or about 20, [ ] murder
by means of (shooting (him) (her) with a rifle) ( ).” This mirrors what is also included in
the Military Judges Benchbook.

g. Article 119 Prohibits Involuntary Manslaughter

Article 119, UCMJ makes it unlawful to “without an intent to kill or inflict great bodily
harm, unlawfully kill a human being by culpable negligence.” Involuntary Manslaughter has the
following elements:

e (a) That a certain named or described person is dead;

e (b) That the death resulted from the act or omission of the accused,

e (c) That the killing was unlawful; and

o (d) That this act or omission of the accused constituted culpable negligence.”

See Manual for Courts-Martial, United States, Part [V, Para. 57(b)(2) (2019 Edition) (emphasis
added).

The sample specification contained in Part IV, Para. 57(e)(1) states, “In that
(personal jurisdiction data), did, (at/on board-location) (subject matter jurisdiction data, if
required), on or about 20__, willfully and unlawfully kill , (a child under 16
years of age) by (him) (her) (in) (on) the with a .” This
mirrors what is also included in the Military Judges Benchbook.

ARGUMENT

a. Charge I, Specification 1 Fails to State an Offense under Article 118, UCMJ

Charge I, Specification | fails to state an offense under Article 118, UCMJ, because the
specification fails to allege the “act or omission of the accused,” that resulted in the death of
This is an essential element of the offense of Murder with Intent to Kill
or Inflict Great Bodily Harm. See Manual for Courts-Martial, United States, Part IV, Para.
56(b)(2)(b) (2019 Edition).

Black’s Law Dictionary defines “act” to mean “something done or performed,” or “the
process of doing or performing; an occurrence that results from a person’s will being exerted on
the external world.” Black’s Law Dictionary (11th ed. 2019). Similarly, the Model Penal Code
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defines “act™ to mean “a hodily movement whether voluntary or involuntary.” Model Penal Code
§ 1.13. Thus, in order to state an oftense under Article 118, UCM)J for Murder with Intent to Kill
or Inflict Great Bodily Harm, the specification must allege that YN2 Richard caused the death of
by doing something, either expressly or by necessary implication.
Specification 1 fails to alleg

e expressly any act or omission of YN2 Richard because
instead of alleging that the death of ﬂresulted from an act or omission of

YN2 Richard, Specification 1 merely states that the death of] as caused “by
asphyxia.” “Asphyxia” is not defined in Black’s Law Dictionary. The term refers to “a life-
threatening lack of oxygen,” a medical condition that can have various causes such as
“drowning, choking, or an obstruction of the airways.” See Medical Dictionary of Health Terms,
Harvard Health Publishing, Harvard Medical School, https://www.health.harvard.edu/a-through-
c; see also Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/asphyxia
(defining “asphyxia” to mean “a lack of oxygen or excess of carbon dioxide in the body that
results in unconsciousness and often death and is usually caused by interruption of breathing or
inadequate oxygen supply”). Several of the possible causes of asphyxia—e.g., obstruction of the
airways—clearly may result from a wide array of actions or circumstances that may or may not
involve another person. Because asphyxia is a medical condition or state rather than an action in
itself, Specification 1 does not expressly allege any act or omission of the accused because it
entirely fails to allege what YN2 Richard did or failed to do that resulted in
death.

Specification | also does not necessarily imply any act or omission of the accused,
because Specification 1’s allegation that YN2 Richard murdered ‘by asphyxia”
does not necessarily imply any act or omission of the accused. As the definitions above make
clear, asphyxia is a medical condition that may result from a variety of circumstances many of
which do not even require action by another person (e.g., a person may asphyxiate as a result of
choking on, or having their airways obstructed by, an object). A specification necessarily
implies an act or omission only if it must be read to include an act or omission. Specification 1’s
statement that“ydied “by asphyxia” does not imply any act or omission by YN2
Richard, because asphyxia may have resulted from circumstances that did not include action or
an omission by YN2 Richard. Specification 1 therefore fails to allege, by necessary implication,

the essential element “that the death resulted from the act or omission of the accused.” See
Manual for Courts-Martial, United States, Part IV, Para. 56(b)(2)(b) (2019 Edition).

In United States v. Leal, a servicemember was charged with abusive sexual contact for
pulling down the shorts and underwear of another person. 76 M.J. 862, 863 (C.G. Ct. Crim. App.
2017). Relying on the U.S. Court of Appeals for the Armed Forces’ decisions in Crafter and
Fosler, the Coast Guard Court of Criminal Appeals held that the specification failed to state an
offense of abusive sexual contact because it “fail[ed] to allege a touching,” reasoning that “to say
that pulling down the shorts and underwear of a person can be fairly construed as or necessarily
implies touching a body part of that person stretches too far.” Id. The Court construed the
specification “narrowly” because the appellant had challenged the specification for failure to
state an offense at trial. Id. In United States v. Shields, the Navy-Marine Corps Court of
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Criminal Appeals confronted a similar specification (which had been challenged at trial) and fact
pattern but held the specification stated an offense. 77 M.J. at 626-27. The specification alleged
a "grabbing” of another person’s “belt buckle and pulling [of the other person’s] body™ but failed
to “*specifically list the body parts the belt touched.”™ Id. The Shields court reasoned that “the
clear implication of grabbing someone by the belt and pulling them is that the belt necessarily
made contact with the waist, hips, or back.” /d. (emphasis added). Although arguably in some
tension, Leal and Shields make clear that when courts review a specification narrowly after it is
challenged at or before trial, courts decline to imply all but the most clear and obvious facts. If,
as the Coast Guard Court of Criminal Appeals’ decision in Leal makes clear, the act of pulling
down a person’s shorts and underwear does not necessarily imply even a physical touching of
that person, Specification 1’s allegation thatﬂiied “by asphyxia” certainly
cannot be read to necessarily imply action by YN2 Richard causing that asphyxia when several
alternative causes of asphyxia are plausible. And even in Shields, the Navy-Marine Corps Court

of Criminal Appeals took pains to emphasize the obvious fact that the belt “necessarily” touched
the waist, hips, or back of the person wearing the belt. /d.

Although a specification does not fail to state an offense merely because it does not
adhere to the model specifications in the Manual for Courts-Martial or the Military Judge’s
Benchbook, the fact that Specification | fails to align with the model specification in either of
those publications is a reflection of the fact that “asphyxia” neither expressly includes nor
necessarily implies an act performed by the accused.

In addition to the model specifications’ use of the example of “shooting,” the Manual for
Courts-Martial’s explanation of Article 118, UCMJ, provides additional insight into what may
constitute an “act or omission” by providing examples of acts inherently dangerous to others. See
Manual for Courts-Martial, United States, Part IV, Para. 56(c)(4)(a) (2019 Edition) (listing as
examples “throwing a live grenade toward another” and “fIying an aircraft very low over one or
more persons to cause alarm” (emphasis added)). Likewise, The Manual for Courts-Martial’s
explanation in the immediately following paragraph for Article 119, UCMJ, provides examples
of acts that may constitute culpable negligence. See Manual for Courts-Martial, United States,
Part [V, Para. 57(c)(2)(a)(i) (2019 Edition) (listing as examples “conducting target practice,”
“pointing a pistol...at another,” and “pulling the trigger [of a gun]” (emphasis added)). All of
these examples—unlike “asphyxia™—are things that are “done or performed” by a person.
Black’s Law Dictionary (11th ed. 2019).

b. Charge I, Specification 2 Fails to State an Offense under Article 118, UCM]J

Charge I, Specification 2 fails to state an offense under Article 118, UCMIJ, for the same
reasons Charge I, Specification 1 fails to state an offense. Specification 2 fails to allege that
death “resulted from the intentional act of the accused,” an essential
element of the offense of Murder resulting from an Act Inherently Dangerous to Another. See
Manual for Courts-Martial, United States, Part IV, Para. 56(b)(3) (2019 Edition). Like
Specification 1 of Charge I, Specification 2 fails to allege that YN2 Richard committed an act
and instead states that_died while YN2 Richard was “engaging

in...asphyxia.” As discussed above, definitions of “asphyxia” make clear that the term
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“asphyxia” refers to a medical condition or state that is marked by deprivation of oxygen and can
result from many possible causes, actions, or circumstances. Like Specification | of Charge I,
Specification 2 also fails to adhere to the model specifications contained in the Manual for
Courts-Martial and the Military Judge's Benchbook, in part by ignoring the numerous examples
of actions that may serve as bases for an alleged violation of Article 118, UCMJ. See Manual for
Courts-Martial, United States, Part IV, Para. 56(c)(4)(a) (2019 Edition).

Specification 2’s lack of clarity is compounded by the fact that another essential element
of the offense Specification 2 attempts to allege is that “asphyxia” “was inherently dangerous to
another and showed a wanton disregard for human life.” Because “asphyxia” is defined as a
medical condition that involves *“a life-threatening lack of oxygen,” substituting “asphyxia” for
an act or omission in Specification 2 eliminates an essential element of the offense and relieves
the Government of its burden of establishing that the accused’s act or omission “was inherently
dangerous to another and showed a wanton disregard for human life.” See Medical Dictionary of
Health Terms, Harvard Health Publishing, Harvard Medical School,
https://www.health.harvard.edu/a-through-c.

c. The sole specification of the Additional Charge Fails to State an Offense under Article
119, UCMIJ

The sole specification of the Additional Charge fails to state an offense under Article
119, UCMLJ, for the same reasons each specification of Charge I fails to state an offense. The
sole specification of the Additional Charge fails to allege that the death of|
“resulted from the act or omission of the accused,” an essential element of the offense of
Involuntary Manslaughter. Like both specifications of Charge I, the sole specification of the
Additional Charge fails to align with the model specifications, in part by ignoring the sample
action in the specifications and examples of actions contained in the Manual for Courts-Martial
that may serve as bases for an alleged violation of Article 119, UCMJ. See Manual for Courts-
Martial, United States, Part IV, Para. 57(c)(2)(a)(i) (2019 Edition).

RELIEF REQUESTED

The Defense respectfully requests this Court dismiss Charge I and the Additional Charge
because all three specifications fail to state an offense.

ORAL ARGUMENT

If this motion is opposed by the Government, and pursuant to R.C.M. 905(h), the Defense
requests an Article 39(a) session to present oral argument.

Respectfully submitted,

/s/ Billy L. Little, Jr.
B.L. LITTLE, JR.
Counsel for YN2 Kathleen Richard
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/s/J. L. Luce

J.L.LUCE

LCDR, JAGC, USN
Individual Military Counsel

/s/ C.B. Simpson
C.B. Simpson
LT, USCG
Defense Counsel

CERTIFICATE OF SERVICE

I certify that I have served a true copy, via e-mail, of the above on the Court and Government
Counsel on 6 October 2021.

/s/J. L. Luce

J.L.LUCE

LCDR, JAGC, USN
Individual Military Counsel
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of speech is the linchpin for the specifications to allege an offense under the Code: that Petty
Officer Richard did murder or unlawfully ki[l-y asphyxia, i.e., by interruption of
breathing Icading to a lack of oxygen. See United States v. Turner, 79 M.J. 401, 408-09
(C.A.AF. 2020) (Maggs, J., dissenting) (explaining how the Government must specifically
allege cither “murder” or “unlawfully kill” in a specification for attempted murder).

The Defense complains that “[b]ecause asphyxia is a medical condition or state rather
than an action in itself,” none of the specifications which use “asphyxia” properly allege an act
or omission of the accused. Instead, the Defense seems to claim that the Government had needed
to allege the mechanics of how Petty Officer Richard asphyxiated-However, this
claim only has merit if one considers “by asphyxia” not to be a verb modifier of the actus reus
elements (“murder” and “unlawfully kill”). If it’s not, what else could it be? See also State v.
Ford, 499 P.2d 699, 704 (Ariz. 1972) (denying a defense request for a bill of particulars where
the cause of death was alleged as “by asphyxia”). To claim that the specification as written could
mean that “asphyxia may have resulted from circumstances that did not include action or an
omission by YN2 Richard” is to read out the rest of the verbs in the specifications, namely
“did...murder” and “did...unlawfully kill.” While the Government agrees with the Defense that
“[s]everal of the possible causes of asphyxia...clearly may result from a wide array of actions or
circumstances that may or may not involve another person,” here, the Government has clearly
alleged that-death by asphyxia did involve another person and directly so. Therefore,
the Government has expressly alleged the causation element of both offenses.

Turning to the claim that specification does not necessarily imply an action or omission
of the accused, the Defense’s analogy to Leal falls flat. Although the Defense is correct that the

specification in Leal could not be saved by finding all of the elements of abusive sexual contact
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were necessarily implicd, that was due to the unique nature and contours of the version of
abusive sexual contact in effect at the time of the offense. MANUAL FOR COURTS-MARTIAL,
UNITED STATES, A22-2, A22-7 (2019). Under that version of Article 120, UCMJ, the
government nceded to allege the actus reus clement of touching the body of the victim — cither
on a specific body part or as a gencral allegation of touching the body with a specific intent. As
recounted by the appellate court, the peculiarity of the specification’s language rendered the
conviction unsalvageable. Notwithstanding Leal, though, no deficiency in the specifications
exists here because they all allege expressly the elements of the offenses. As such, an analysis of
whether the specification necessarily implies an action by the accused is unnecessary.
CONCLUSION

Because the charges and specifications exﬁressly allege all of the statutory elements in
such a way as to inform the accused of the charge against which she must defend and enable her
to plead an acquittal or conviction in bar of future prosecutions for the same offense, the
Govemment respectfully requests the military judge deny the Defense’s requested relief.

RO BERW Digitally signed by
| LLIAM &RTS.JASON.WILUAM

Date: 2021.10.29 13:37:09 -07'00'

Jason W. Roberts

LCDR, USCG
Trial Counsel

I certify that I have served or caused to be served a true copy (via e-mail) of the above

Digitally signed by
ROBEWTSJASON.W.LUAM-
LLIAM Date: 2021.10.29 13:37:23 -07°00"

Jason W. Roberts

LCDR, USCG
Trial Counsel

on the Defense Counsel on 29 Oct 2021.
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President did not designate involuntary manslaughter as a lcsser included offense of intentional
homicide.

To prove an intentional murder, the government must show that an accused had a specific
intent to unlawfully kill another. To prove a killing by an inherently dangerous act, the
government must show the accused unlawfully killed somcone by engaging in an inherently
dangerous act that showed a wanton disregard for human life and for which the accused knew
that death was a probable consequence of the act. The former offense, intentional murder, does
not wholly contain all the elements of the latter offense, murder by an inherently dangerous act,
because the latter contains the additional element of proving the nature of the act as inherently
dangerous. Thus, these allegations are different theories by which Petty Officer Richard could be
found guilty. It is a proper exercise of prosecutorial discretion to present both theories to the
factfinder with the expectation that the factfinder may only return one guilty finding. Jones, 68
M.J. at 472 (citations omitted).

Relatedly, involuntary manslaughter is also a different theory by which Petty Officer
Richard could be found guilty. However, the President did not identify involuntary manslaughter
as a lesser included offense in Executive Order No. 13825, and Appendix 12A of the Manual for
Courts-Martial does not list involuntary manslaughter as a lesser included offense of intentional
murder. That said, the preface to Appendix 12A states, “This is not an exhaustive list of lesser
included offenses.” And indeed, all of the elements of involuntary manslaughter are contained
within the elements of intentional murder, where culpable negligence is a mens rea contained in
specific intent. See UNIF. MODEL PENAL CODE § 2.02(5) (AM. L. INST. 2020). The Government

also agrees with the Defense that United States v. Dalton, 72 M.J. 446 (C.A.A.F. 2013) is clear
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prccedent cstablishing involuntary manslaughter as a lesser included offense of intentional
murder.

Thercfore, the Government respectfully requests the military judge permit Specifications
1 and 2 of Charge II to remain on the charge sheet as alternate theories and to instruct the
members that thcy may consider involuntary manslaughter as a lesser included offense to
Specification 1 of Charge I if reasonably raised by the evidence.

CONCLUSION

Because the Government has permissibly charged alternate theories of criminal liability

for one act, the Government respectfully requests the military judge deny the Defense’s

requested relief.

ROBERTS.JASQ Distalysisnedby
N.WILLIAM

N.WI LLIAMﬁW

Date: 2021.10.29 13:42:29

-07'00'

Jason W. Roberts
LCDR, USCG
Trial Counsel

I certify that I have served or caused to be served a true copy (via e-mail) of the above

on the Defense Counsel on 29 Oct 2021.
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WILLIAM

Date: 2021.10.29 13:42:43
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Jason W. Roberts
LCDR, USCG
Trial Counsel
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO
v, DEFENSE MOTIONS FOR
RECONSIDERATION
YN2 KATHLEEN RICHARD
RULINGS ON MOTION TO COMPEL
U.S. COAST GUARD PRODUCTION OF WITNESSES;
FUNDING FOR A HOMICIDE
INVESTIGATOR
15 OCT 2021

NATURE OF MOTION AND RELIEF SOUGHT

The United States files this motion in response to the Defense’s motions for
reconsideration of your rulings on the Defense motion to compel the production of witnesses and
expert assistance. Based on assurances provided during our 2 September 2021 Article 39(a)
proceeding, the Government will produce CWO or trial. The Government, however,
renews its objection to Defense expert assistance in the field of homicide investigations.

HEARING
The Government does not request oral argument on this motion.
STATEMENT OF FACTS

On 2 September 2021, oral argument was conducted and recorded. At minute 2:51:00,
the parties discussed production of CWOZ_Defense Counsel stated that CWO
-was necessary to lay foundation for a photograph that was exculpatory. Trial Counsel
replied, “if-was a foundational witness for a picture, that wasn’t in the motion and the
proffer, but we will accept that and have no objection with granting-f he’s a foundational

witness for a piece of evidence.” The Military Judge confirmed that the Government would

produce CW_at minute 2:52:30.
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LEGAL AUTHORITY AND ARGUMENT

Legal argument relevant to this motion is incorporated in the Government’s responses to
the Defense motions to compel production of witnesses and expert assistance.

The Government will produce CWO-at trial for the limited purpose of laying
foundation for exculpatory evidence. However, the Government reiterates its position that CWO
-testimony is irrelevant if related to an entirely unrelated discrimination allegation made by
YN2 Richard before-was killed. Anything related to her discrimination claim has no
relevance to this court-martial, and should be excluded by M.R.E. 403 as confusing the issues

and wasting time.

The Defense’s motion for reconsideration on your ruling regarding expert assistance in
the field of homicide investigations raises no additional legal arguments that have not already
been considered by this Court. As of result, the Government renews its objection to his
compelled funding and production.

EVIDENCE
The Government offers the following evidence as an enclosure to this motion.

e A.E.II - R: Audio of US v RICHARD PART 2-2 SEP 2021

REQUESTED RELIEF

The United States respectfully requests this Court deny the Defense’s motions in part.

UR| Dgery sgrea by
LA[.M":“,;.“.?:::M
1son B. Murra

LCDR, USCG
Trial Counsel
I certify that I have served or caused to be served a true copy (via e-mail) of the above
on the Defense Counsel on 15 October 2021.
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES )
)
) GOVERNMENT RESPONSE TO

V. ) DEFENSE MOTION TO DISMISS FOR

) ALLEGED BRADY VIOLATION
)
)
)

KATHLEEN RICHARD ) 12 November 2021

YN2/E-5, U.S. COAST GUARD )

NATURE OF MOTION AND RELIEF SOUGHT

The United States files this motion in response to the Defense motion to dismiss due to
alleged discovery violation under Brady. The Defense’s motion misstates the facts and is not
supported by law. Therefore, it should be denied in its entirety.

HEARING
The Government does not request oral argument on this motion.
BURDEN OF PERSUASION AND BURDEN OF PROOF

As the moving party, the Defense bears the burden of proof and persuasion, which must

be met by a preponderance of the evidence. Rule for Courts-Martial (R.C.M.) 905(c).
STATEMENT OF FACTS
The Government proffers the following facts based on speaking with Special Agents-
I

During the early stages of the investigation, CGIS had a few informal phone

conversations with friends and colleagues from other law enforcement agencies. Discussing

potential strategies, goals, and techniques is common and considered good law enforcement
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practice. These conversations were informal, designed to educate agents on best practices, and
used to bounce ideas off of agents from other agencies who could potentially offer some advice.
These conversations were not recorded.

During one such conversation, a colleague from the Federal Bureau of Investigations
offered to have a physician look at the autopsy report and photographs. Dr_
reviewed the autopsy report and photographs and relayed to CGIS in June 2020 that, in his
opinion, the autopsy findings indicated a homicide. He did not offer any exculpatory
information. Prior to Dr. -eview, the nature of CGIS’ investigation had already
shifted from a routine probe into a sudden unattended child death to a homicide investigation'.
Dr.-did not communicate or consult with’the Alaska State Medical Examiner’s Office.
Dr.-was not formally retained as an expert or consultant, and was not available to be
formally retained. He did not create a report for CGIS.

In addition, U.S. Coast Guard Reserve CGIS Special Agent-had one
informal call with Dr.-in late April 20203 S/A-considers Dr.-a close
professional colleague, having worked together extensively while S/A -was employed in the
Savannah Chatham Metro Police Department. Along with speaking with other law enforcement
agents, investigators often informally educate themselves by having discussions with colleagues
with medical or other specialized knowledge; this is especially true with homicide investigations.
This too is considered good law enforcement practice. Dr.-did not communicate or confer

with the Alaska State Medical Examiner’s Office in this case. Besides this one call with S/A

! This shift occurred following the State of Alaska Medical Examiner’s Office autopsy examination on 21 April
2020 where Dr. bserved injury to decedent’s body and found examination consistent with asphyxiation.

* Special Agent as activated for two weeks on TDY Orders to assist in Alaska from 26 April 2020 to 10 May
2020; he had no further involvement in the case after his TDY concluded.

3 Trial Counsel learned about S/. informal call when counsel spoke to him on 8 November 2021.
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disclosure or production of notes, memoranda, or similar working papers prepared by counsel
and counsel’s assistants and representatives. R.C.M. 701(f). Any document or tangible object
that is specifically requested by the Defense will be provided in accordance with the rules, but

the United States will not answer interrogatories or provide attorney work product.
II. There was No Brady Violation in This Case

To prove a Brady violation, the movant must establish three elements: that (1) the
evidence at issue is favorable to the accused, either because it is exculpatory, or because it is
impeaching; (2) the evidence was suppressed by the government, either willfully or
inadvertently; and (3) prejudice ensued. Strickler v. Greene, 527 U.S. 263, 281-82 (1999). To
satisfy the prejudice component, the defendant must show that “there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of the proceeding would have
been different.” United States v. Sitzmann, 893 F.3d 811, 826 (D.C. Cir. 2018); Behenna, 71 M.J.
228 (C.A.A F. 2012). The defendant bears this burden, which it has not met, and indeed it cannot
meet because the test is retrospective, not prospective. However, even were one to excuse the
showing of prejudice at this stage, the Defense has failed to articulate how the evidence could

conceivably be favorable.
a) No Exculpatory Evidence Was Suppressed

First, the Government has no burden to disclose something that does not exist. All
investigative efforts and statements of fact witnesses are documented in CGIS’ investigative
notes which have been provided to the Defense. The Government is not concealing the fact that

CGIS consulted with Dr-as a preliminary step. The Defense is unfettered from

interviewing Dr.-Dr.-or any CGIS agent to ask any follow-up questions about
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these early conversations. As no detailed report or notes were created, the Government has no

discovery obligation to disclose something that does not exist.

The Government also did not have a duty to preserve a record of these conversations in
the first place, since no exculpatory evidence was provided. There "is no general constitutional
right to discovery in a criminal case." Weatherford v. Bursey, 429 U.S. 545, 559 (1977). Rather,
constitutional discovery is usually delineated by the contours of the seminal case of Brady.
United States v. Blackburn, 2019 CCA LEXIS 336 at *25 (A. F. Ct. Crim. App. 2019). In federal
practice, these early conversations by agents in connection with investigating the case are neither
Brady, nor subject to disclosure to defense counsel. See Stano v. Dugger, 883 F.2d 900, 905 (11*
Cir. 1989) reh'g granted and opinion vacated (Oct. 31, 1989), on reh'g, 901 F.2d 898 (11th Cir.
1990) (citing Moore v. lllinois, 408 U.S. 786, 795 (1972) and finding no constitutional obligation
to reveal “preliminary policy investigatory work”™ such as communications among detectives).
Moreover, Federal Rule of Criminal Procedure 16(a)(2) explicitly protects against the disclosure
of this type of information to defense. It thus cannot be said that the contours of Brady or any

other constitutional provision envision disclosure of this information out of hand.

Likewise, the duty to preserve evidence under military law would not apply to the current
situation. Our superior Court has explained that the “duty to preserve evidence” includes: (1)
evidence that has an apparent exculpatory value and that has no comparable substitute, see
United States v. Simmermacher, 74 M.J. 196, 199 (C.A.A F. 2015); (2) evidence that is of such
central importance to the defense that is essential to a fair trial; and (3) statements of witnesses
testifying at trial, see United States v. Muwwakkil, 74 M.J. 187 (C.A.AF. 2015). United States v.
Stellato, 74 M.J. 473, 483 (C.A.A.F. 2015). None of these conditions apply to the informal

conversations between law enforcement agents investigating this case. It cannot be said that the
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opinion provided by Dr.-in June 2020 was exculpatory; evidence of such importance

to the defense that it is essential to a fair trial; or a statement of a witness slated to testify at trial.
b) There Was No Brady Violation

Even if these records existed — which they do not — under Brady, “the Government has no
duty to disclose evidence that is neutral, speculative, or inculpatory, or evidence that is available
to the defense from other sources.” United States v. Pendleton, 832 F.3d 934, 940 (8th Cir.
2016); ¢f. United States v. Martinez, 764 F. Supp. 2d 166, 169 (D.D.C. 2011) (a “defendant only
has a right to receive from the government exculpatory information, not inculpatory
information”). Preliminary impressions by other law enforcement agents or persons with
specialized knowledge are speculative at best. There is thus no requirement that CGIS document
these impressions so that they may subsequently be disclosed. Correspondingly, Trial Counsel is
only required to disclose the existence of known evidence favorable to the defense. R.C.M.

701(a)(6).
¢) Evidence Was Not Favorable to Accused

Assuming arguendo that the Government has a discovery obligation to recreate interview
notes that did not originally exist, such material is neither Brady nor warrants the drastic relief
the Defense is seeking. The Defense’s allegation of a Brady violation rests solely on their
unsupported and inaccurate assertion that the Government was “doctor shopping” and “when Dr.

-didn’t give them what they wanted, they turned to another, more prosecution friendly
doctor.” Def. Mot. at 5. Alleging a Brady violation and requesting a dismissal of charges is a

serious allegation. It is, essentially, an allegation of professional misconduct. In this case, the
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allegation is not even really shrouded, rather it is overtly made. Defense alleges. “Trial Counsel

successfully hid the existence of Dr.-.mtil they got caught.” Def. Mot. at 6.

The Defense’s contention is unsupported, particularly given that proving such an
allegation is the Defense’s burden. The Defense’s “‘mere speculation about the exculpatory
nature or impeachment quality of evidence™ does not trigger an obligation to disclose under
Brady or Giglio. United States v. Kister, 1998 WL 982887, at *4 (D.Kan. Aug 7, 1998). The
reason the Defense has no evidentiary support for their motion is because Dr.-did not
provide the investigators an opinion that was favorable to the Defense. Dr.-like Dr.

‘rmly believed that the autopsy indicated a homicide.

To make matters worse, not only is the Defense’s accusatory motion incorrect about the
facts, their citations of relevant case law are non-existent. While the Defense makes general
recitations of Brady, Giglio, and a few other cases, these are cited only for general principles and
they offer no actual legal support because they do not involve an even comparable discovery

scenario.

There are cases, however, which offer legal conclusions and rulings that are actually
helpful in analyzing this situation. Naturally, this issue only arises when the undisclosed expert’s
opinion was actually helpful to the defense. United States v. Gowen, 32 F.3d 1466, 1470 (10th
Cir. 1994) (holding that it is well established that Brady does not apply to evidence which is

inculpatory or unfavorable to the accused.)

There are different types of experts. First, there are situations where a fact witness is
qualified as an expert but they are testifying because they have personal knowledge and took

personal actions during an investigation. Common examples are a SANE nurse who did the
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exam is qualified as an expert, or a pathologist who did the autopsy is qualified as an expert, etc.
In these situations if a fact witness has an exculpatory opinion, some courts have held that it is
required to be disclosed to the Defense. One example arose in state court when the investigating
detective was qualified as an expert in arson and the source of fires. People v. Jackson, 593
N.Y.S2d 410 (Sup.Ct. Kings Co. 1992). In Jackson, the prosecution failed to disclose the
detective’s opinion that the fire could have been an accidental electrical fire vice arson, and the
Court found a discovery violation. /d. at 419-20. In different factual scenarios, however, some
courts have not imposed a discovery requirement on differing expert opinions, even if the expert

was a fact witness. See United States v. Thomas, 306 F.Supp 3d 813, 821 (N.D. Indiana 2019).

Contrast this situation, however, with situations where the expert is not a fact witness and
does not have personal, observational knowledge of any facts in the case. This later situation is
the common consulting, forensic expert who simply reviews the files given to him and offers an
opinion. These are often in the form of confidential consultants. But, even if they are not
formally retained as confidential consultants these expert opinions do not generate a discovery
obligation. Each side has the opportunity to retain consulting forensic experts, as such their
expert opinions are not Brady evidence. See Brim v. United States, 2015 WL 1646411 (C.D. Cal.
2015) (holding no Brady violation because the government does not have a duty to inform the
defense about the existence of an expert opinion with which other experts could disagree); see
also Thomas, 396 F.Supp.3d at 821 (“the Court cannot conclude that Brady's disclosure

obligations extend to evidence of a mere disagreement between experts™).

Pursuant to Brady, the Government violates an accused's "right to due process if it
withholds evidence that is favorable to the defense and material to the defendant's guilt or

punishment." United States v. Behenna, 71 M.J. 228,238 (C.A.A.F. 2012) (quoting Smith v.
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Cain, 132 S. Ct. 627, 630 (2012). Evidence is favorable if it is exculpatory, substantive evidence
or evidence capable of impeaching the government's case. Behanna, 71 M.J. at 238 (citing
United States v. Orena, 145 F.3d 551, 557 (2nd Cir. 1998) (internal citations omitted)). That is

not the case here.

In United States v. Kern, 22 M.J. 49, 51 (C.M.A. 1986), the Court of Military Appeals
held that “[w]hatever duty the Constitution imposes on the States to preserve evidence, that duty
must be limited to evidence that might be expected to play a significant role in the suspect's
defense. To meet this standard of constitutional materiality, evidence must both possess an
exculpatory value that was apparent before the evidence was destroyed, and also be of such a
nature that the defendant would be unable to obtain comparable evidence by other reasonably
available means.” California v. Trombetta, 467 U.S. 479, 489 (1984). In addition, Arizona v.
Youngblood, 488 U.S. 51, 58 (1988), established that the Defense must prove bad faith by the
government to establish a violation of the Due Process Clause when potentially useful evidence
has not been preserved. See also United States v. Simmermacher, 74 M.J. 196, 198 (C.A.AF.
2015). Here, evidence was neither lost nor destroyed; it simply never existed. Moreover, the
Defense is at liberty to obtain the substance of Dr.-opinion by simply interviewing

him or CGIS. The Defense is similarly at liberty to discuss the case with Dr-

While "[ml]ilitary law has long been more liberal than its civilian counterparts in
disclosing the Government's case to the accused and in granting discovery rights,” it does not
place stricter requirements on the Government to preserve evidence which is not "apparently"
exculpatory than is required of the states under the Fourteenth Amendment to the Constitution.
Kern, 22 M.J. at 51 (quoting United States v. Killebrew, 9 M.J. 154, 159 (C.MA. 1980));

Simmeracher, 74 M.J. at 200. The Kern Court goes on to say “[t]he Government has a duty to
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use good faith and due diligence to preserve and protect evidence and make it available to an
accused. However, where the evidence is not "apparently" exculpatory, the burden is upon an
accused to show that the evidence possessed an exculpatory value that was or should have been
apparent to the Government before it was lost or destroyed and also be of a nature that the
defendant would be unable to obtain comparable evidence by other reasonably available means.
Id. To require the Government to prove that the lost evidence was not exculpatory would be an
insurmountable burden as the peculiar value of the otherwise apparently inculpatory evidence
would be solely within the knowledge of the accused. It is the fact that the value of the evidence

is not apparent which gives rise to the problem.” Id. at 51-52.

Defense’s proffer of a Brady violation is nothing more than speculative wishful thinking.
First, nothing was lost or destroyed that would trigger a discovery violation as no such evidence
is in the possession of the Government. It never existed. Second, the Government has not
suppressed any exculpatory evidence so there can be no Brady violation. While it is
understandable that an Accused may presume that the Government was “doctor shopping” and
the only explanation for not hiring a particular expert is because the expert has an exculpatory
opinion, that is demonstrably untrue. The Defense has unfettered access to Dr. -nd
once they do their due diligence in interviewing him, they will see that Dr.-olds no
exculpatory opinion and as such, there no basis for alleging a Brady violation. It also cannot be
said that the opinion of “‘asphyxiation by overlay,” suggesting weight was applied to infant’s
back” is exculpatory, an “alternative theory™, or one that it had not been previously revealed to
Defense — as the defense motion alleges. (Def. Mot. at 5). This information can be found within
Dr. -report, which the Defense has had since March 2021. Though it may be “news” to

Defense Counsel at this stage, it is certainly not new or exculpatory.
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

EASTERN JUDICIAL CIRCUIT

UNITED STATES OF AMERICA

v. GOVERNMENT MOTION FOR
DAUBERT HEARING RE: DEFENSE
Kathleen Richard EXPERT WITNESSES

YN2/E-S5, U.S. Coast Guard

19 November 2021

Relief Sought

Pursuant to Rule for Courts-Martial (R.C.M.) 703(d), M.R.E. 104, 401, 402, 403, 702, and
703, Daubert v. Merrell Dow Parmaceuticals, Inc. 509 U.S. 579 (1993), Kumho Tire Co. v.
Carmichael, 526 U.S. 137 (1999), and United States v. Houser, 36 M.J.392 (C.M.A. 1993), the
Government respectfully moves this Court to conduct a Daubert hearing and preclude the
testimony of any of the following Defense experts which do not meet the standards established by

the above referenced authortties;

1. Dr._coercive interrogation expert.
2. Dr._pathologist.
3. Dr-pathologist.
4. Dr_psychologist.
Hearing

The Government requests a hearing to take the testimony of the above witnesses and to

make oral argument on the motion.
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Burden of Persuasion and Burden of Proof

As the proponent of this expert testimony, the Defense bears the burden of establishing its
admissibility, including but not limited to, that the methods, opinions and conclusions are reliable,

will be helpful to the members, and that the evidence passes the M.R.E. 403 balancing test.

Facts

The Government has not yet received a sufficient proffer of this expected testimony to

make any factual assertions as to these experts or their opinions.

On 8 October 2021, the Defense provided a notice of potential expert testimony for the
individuals listed above. This proffer provided no specific factual information about the substance

of their testimony or their ultimate opinions.

The Defense recently submitted requests for additional funding for their experts,
requesting funding for each expert’s in person presence at trial, and including an assertion to the
convening authority that each expert is intended as either an expert witness or potential expert

witness at trial.

This case is an unusual court-martial in that it is extremely complex, anticipated to be 3
weeks or longer in duration, and will involve as many as 5-6 defense expert witnesses.
Legal Authority and Argument
M.R.E. 702, along with applicable case law, reflect the current status of the Court’s role in
regulating expert testimony. The Court provides a gate-keeping function under M.R.E. 104(a) and

is required to consider factors when determining whether expert testimony is admissible.! The

! Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999); Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993); United States v. Griffin, 50 M.J. 278 (1999); United States v. Houser, 36 M.J. 392, 397 (C.M.A. 1993).
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.C.M.A. echoed the Supreme Court in 1993 when they held that, for expert testimony to be
admissible, certain factors must be established:

a. the qualifications of the expert, M.R.E. 702;

b. the subject matter of the expert testimony, M.R.E. 702;

C. the basis for the expert testimony, M.R.E. 703;

d. the legal relevance of the evidence, M.R.E. 401 and 402;

e. the reliability of the evidence, United States v. Gipson, 24 M.J. 246 (CMA 1987),

and M.R.E. 401; and

f. whether the "probative value" of the testimony outweighs other considerations,

M.R.E. 403.

The burden is on the proponent to establish each of these factors. Daubert v. Merrell Dow
Pharmaceuticals, Inc. 509 U.S. 579 (1993); United States v. Houser, 36 M.J. 392, 397 (C.M.A.
1993). The analysis for expert testimony is qualifications, reliability, relevance, and
balance. Expert witnesses must, like any other witnesses to a court-martial, be relevant to the
controversy at issue. M.R.E. 401 requires that “relevant evidence” must have a “tendency to
make the existence of any fact that is of consequence to the determination of the action more

probable or less probable than it would be without the evidence.” An expert my render an

opinion if:
a. the expert’s scientific, technical, or other specialized knowledge will help the trier
of fact to understand the evidence or to determine a fact in issue;
b. the testimony is based on sufficient facts or data;
c. the testimony is the product of reliable principles and methods; and
d. the expert has reliably applied the principles and methods to the facts of the case.
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M.R.E. 702. Unless and until the Defense can satisfy all of the aforementioned factors, the
proposed experts should be precluded from testifying at trial.

Finally, the United States urges the Court to conduct this Daubert hearing during the next
scheduled Article 39(a) session, and not allow the Defense to conduct tactical gamesmanship by
continuing to provide no disclosures about their experts until the middle of trial. This case is too
lengthy, too complex, and contains too many experts to allow that tactical advantage to occur.
Additionally, it is highly likely that the substance of any of their expert’s testimony may require
the Government to gather additional materials, and have the Government’s experts review these
materials. This could create an unnecessary delay during the midst of trial in a case which is
already anticipated to be lengthy. Finally, requiring the Defense to make full pre-trial disclosures
of their intentions with their experts is consistent with Federal Criminal Practice as stated in
Federal Rules of Criminal Procedure 16(a)(1)(G) and 16(b)(1)(C).

Relief Requested

The Government respectfully requests the Court conduct a Daubert hearing to
examine the admissibility of each potential expert’s testimony. In order to facilitate preparation
for the hearing, the Government respectfully requests that the Court order the Defense to provide
the following no later than one week prior to the hearing:

a. An actual summary and proffer of the subject of each expert’s testimony, including

any date relief upon;

b. Copies of any publications (articles, training slides, papers, etc.) authored by or in part

by each expert that pertain to the subject of their testimony;

c. Notice of any studies, papers, or articles upon which each expert bases their expert

opinions, otherwise intends to reference, or upon which they intend to rely.
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Enclosures
a. Defense notice of expected expert witnesses
b. Defense requests for trial funding (enclosed elsewhere by Defense)
Respectfully Submitted,

R.W. Canoy, LCDR
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES DEFENSE MOTION TO DISMISS -
IMPROPER REFERRAL
v.
19 NOVEMBER 2021

KATHLEEN RICHARD
YN2

USCG

MOTION

Pursuant to Rule for Court-Martial (R.C.M.) 905(b)(1) and R.C.M. 907, the defense

requests this court dismiss all charges and specification for improper referral. Specifically, based
on the evidence the defense has at the time of this motion, the charges in this case were referred
to this court-martial by an incompetent authority in violation of R.C.M. 601.

BURDEN

The burden of proof and persuasion rests with the defense as the proponent of the

evidence. The standard of proof as to any factual issue necessary to decide this motion is by a
preponderance of the evidence. R.C.M. 905(c).

1.

STATEMENT OF FACTS

Charges in this case were preferred on 1 February 2021. On the original preferred charge
sheet, YN2 Richard was charged with two violation of Article 118, UCMI, and violation
of Article 131b, UCMI.

A preliminary Hearing was held in this case on 5 May 2021. Enclosure B.

The charges were forwarded to RADM Melvin Bouboulis, CG Director of Operational
Logistics on 2 June 2021 for disposition as the officer exercising general court-martial
jurisdiction. Enclosure HHHHH.

The charges were referred to a general court-martial convened by Director of Operational
Logistics Convening Order No. 01-19 dated 28 February 2019 on 25 June 2021.
However, RADM Bouboulis did not sign the referral block. CAPT-referred
the charges as the “Acting Convening Authority.”
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES )

)

) GOVERNMENT RESPONSE TO

v. ) DEFENSE MTD IMPROPER

) REFERRAL

)

)

)
KATHLEEN RICHARD ) 2 December 2021
YN2/E-5, U.S. COAST GUARD )

NATURE OF MOTION AND RELIEF SOUGHT

The United States files this motion in response to the Defense motion to dismiss for

improper referral. The United States respectfully requests that the court deny the defense motion.
HEARING

The Defense has requested oral argument and the United States requests an opportunity

to respond orally to any argument made by the Defense.
STATEMENT OF FACTS

This case was referred to court-martial on 25 June 2021. It was referred by the decision
of the Convening Authority and personally signed by the Acting Convening Authority on that
day.

On this day, RDML Hickey was on leave and had previously appointed CAPT-S

the acting Director of Operational Logistics (DOL).!

| Email dated 6/18/2021 from RDML Hickey, Exhibit JJJ.
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LEGAL AUTHORITY AND ARGUMENT

The Defense's motions misstates the legal requirements relating to convening courts-
martial and referring cases to courts-martial. The Court must begin by considering the long-
standing legal principle that “the exercise of the convening authority’s discretion in referral of
charges enjoys a presumption of regularity.” United States v. Lewis, 34 M.J. 745, 748
(N.M.C.C.A. 1991) (citing United States v. Asfeld, 30 M.J. 917, 928 (A.C.M.R. 1990)). Evidence
must actually be presented to establish that a convening authority abused their “broad discretion
in referring the charges to trial.” /d.

A previous General Court-Martial Convening Authority (GCMCA) convened General-
Court Martial 01-19 on 28 February 2019. That convening order was personally signed by the
Director of Operational Logistics (DOL) and was a standing court capable of trying any GCMs
referred to it.

On 25 June 2021, United States v. YN2 Richard was referred to 01-19 by signature of
CAPT-R.C.M. 601(b) states that any convening authority may refer charges to a court-
martial convened by that convening authority or a predecessor. In this case, 01-19 was properly
convened by a previous DOL, RADM Heinz.

R.C.M. 601(e), discussion, states that referral is ordinarily evidenced by signature on the
charge sheet, and that such signature can be made by a person acting by the order or direction of
the convening authority. In such a case, the signature elements must reflect the signer’s
authority.

In this case, the signature element clearly indicates that CAPT-was Acting as the
Convening Authority at this time, as he was the Acting Director of Operational Logistics on this

date as established by RDML Hickey’s direction on 18 June 2021.
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An improper referral is not a jurisdictional defect. United States v. Shakur, 77 M.J. 758,
761 (A.C.C.A. 2018) (citing United States v. Blaylock, 15 M.J. 190, 192-93 (C.M.A. 1983)).
While a referral order is a jurisdictional prerequisite, the form of the order is not jurisdictional.
United States v. Wilkins, 29 M.J. 421 (C.M.A. 1990). CAAF has further held that a convening
authority merely showing an intent to refer a particular charge to trial is sufficient to satisfy the
jurisdictional requirements of the RCMs. United States v. Ballan, 71 M.J. 28, 30 (C.A.A.F.
2012).

As conceded by the Defense in their filing, a motion to dismiss for improper referral
contains no burden shift to the Government and it rests upon the Defense’s to prove an improper
referral by a preponderance of the evidence. The Defense has presented no evidence, only naked
accusations. The Defense cannot present any evidence that this case was improperly referred
especially given that RDML Hickey had appointed CAPT-S acting DOL for the period of
19 June 2021 through 25 June 2021.

EVIDENCE
(1) Exhibit, JJJ. RDML Hickey Email Dated 18 June 2021.
REQUESTED RELIEF

The United States respectfully requests this Court deny the Defense’s motion.

Respectfully Submitted,

R.W. Canoy, LCDR
Trial Counsel
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means beyond reasonable doubt.” United States v. Brown, 65 M.J. 356, 359 (C.A.AF. 2007)
(citing Griffin v. United States, 502 U.S. 46, 49-51 (1991); Schad v. Arizona, 501 U.S. 624, 631
(1991)). Thus, if YN2 Richard is found not guilty of all charges and specifications, the
Government may not charge YN2 Richard again with any homicide offense no matter the
mechanism of death.

The Government does not seek to add language to the specifications.

The Government in no such manner “expressly stated that death due to asphyxiation,
caused by asphyxiation is the proper way to instruct the jury.” Def. Motion at 5. Trial counsel
reviewed the audio recording from the 4 November 2021 Article 39(a), UCMJ, hearing. The
parties had no discussion of panel instructions while arguing whether the specifications fail to
state an offense.

Regardless, the instruction offered by the Defense alongside the proposed restriction on
the Government would be improper. Consistent with the Military Judge’s Benchbook, the
members may be instructed that-death resulted from asphyxiation caused by YN2
Richard and that all admissible evidence relevant to the charged offenses may be considered in
determining whether the Government proved the asphyxiation resulted from the actions of YN2
Richard.

CONCLUSION

Because the specifications provide YN2 Richard with sufficient notice under the Due
Process Clause and protect her against double jeopardy, the Defense’s requested relief of
dismissal should be denied. Likewise, because there is no reason why a variance would occur,

the Defense’s requested instruction and restriction on the Government should also be denied.
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES OF AMERICA GOVERNMENT RESPONSE TO
DEFENSE MOTION TO DISMISS FOR

v. FAILURE TO PRESERVE EVIDENCE

Kathleen Richard 3 December 2021

YN2/E-5, U.S. Coast Guard

RELIEF SOUGHT

The Government requests the Court deny the Defense motion to dismiss because the

Defense has failed to articulate a violation of R.C.M. 702(¢)(2) or a spoliation of evidence.

HEARING

The Government requests a hearing for oral argument.

BURDEN OF PERSUASION AND BURDEN OF PROOF

The Defense bears the burden of persuasion and the burden of proof for any facts

necessary to decide the motion by a preponderance of the evidence. R.C.M. 905.
FACTS

1. The Defense in Defense Appellate Exhibit RRR only includes Dr.-
response and omits the Defense Counsel’s outgoing message.

2. Dr.-informs Defense Counsel that he may recall the specific case if more
details and case material are shared with him.

3. Dr.-s affiliated with the FBI as a consultant in forensic pathology. In that

capacity, he reviews thousands of autopsies every year.

4. Dr-rovided a preliminary opinion to CGIS in June 2020. Dr.-
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did not generate a report, nor was he hired as a consultant for the Government. This
consultation was discloscd to the Defense through discovery.

S. As of 9 November 2021, Dr.-told Dcfense Counsel that he does not recall
the exact opinion he previously rendered.

6. Dr. -s not a Government wi?ncss.

7. The Defense is free to contact Dr.-and request that he render another
opinion.

LEGAL AUTHORITY AND ARGUMENT

I. The Defense fails to establish a violation of Article 46.

In order to establish a violation of Article 46, UCMJ, the defense must satisfy the test
announced in California v. Trombetta, 467 U.S. 479 (1986), and further refined in Arizona v.
Youngblood, 488 U.S. 51 (1988). See United States v. Kern, 22 M.J. 49, 51 (C.M.A. 1986).
Where the evidence is not apparently exculpatory, the burden is on the defense to show that the
evidence possessed exculpatory value that was or should have been apparent to the Government
before it was lost or destroyed and that there is no comparable evidence. /d. at 51-52 (emphasis
added). Furthermore, the defense must establish that there was bad faith by the Government in
failing to preserve it. Youngblood, 488 U.S. at 58. Here, the defense merely cites to the legal
standard but makes no argument in support of their position. Previously, on this same issuc
involving Dr.-he defense haphazardly alleged a Brady violation by incorrectly
assuming that the doctor’s opinion was exculpatory. Now again, the Defense raises spoliation
with no actual showing of proof. They offer no facts, let alone argument, on how the
government acted in bad faith by not requesting a report from Dr.- The Court must
not be swayed by Defense’s empty reference to the Constitution, Article 46, and spoliation when

the principles do not apply to our case. See United States v. Killain 368 U.S. 231 (1961) (holding
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that no constitutional due process violation when F.B.1. agents who prepared the investigatory
report destroyed the preliminary notes they had madc while interviewing witnesscs); see also
Trombetta, 467 U.S. 479 (finding destruction of raw brcath sample data was not a due process
violation when the evidence to be presented at trial was not the breath itself but rather the
Intoxilyzer results obtained from the breath samples).

II. The Defense’s argument fails R.C.M. 703(e)(2).

Initiélly, the Defense confuses destroyed “evidence” as contemplated by spoliation cases
with the opinion of a consulting expert. While testimony at trial is evidence, the legal principle of
spoliation does not extend to this scenario or a mere expert’s opinion. To create such a legal
standard would lead to absurd results. It is quite common for experts in a given field to disagree
about the significance of an injury, the medical source of an issue, or any other medical or
scientific opinion. The Defense has hired their own expert pathologists — two, in fact —
presumably because they interpret the autopsy results differently than the government’s expert
Dr.-The Defense provides zero legal support for their contention that a consultant’s lack
of memory amounts to a spoliation of evidence.

Further on this point, federal case law does not support the idea that there is even a
discovery obligation surrounding a consulting expert’s opinion. Brim v. United States, 2015 WL
1646411 (C.D. Cal 2015) (the government does not have a duty to inform the defense about an
expert opinion with which other experts could disagree); Unitéd States v. Thomas, 306 F.Supp.
3d 813, 821 (N.D. Indiana 2019) (disclosure obligations do not extend to a mere disagreement
between experts). Ultimately, it is the Defense’s burden and the Defense fails to cite even a
single legal authority which applied a spoliation analysis to a consultant’s opinion.

This issue, however, is even simpler and does not require this Court to decide whether

spoliation applies to a consultant’s opinion because there was no exculpatory opinion from Dr.
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-Because Dr.-pinion was not exculpatory the defense’s constitutional and

R.C.M. 703 arguments have no factual support. The defense’s efforts and focus on Dr.
-rc misplaccd and are nothing morc than a desperate response to the overwhelming
evidence of guilt that cxists.

To be entitled to relief under R.C.M 703(e)(2), the defense must show: (1) the evidence is
relevant and necessary; (2) the evidence has been destroyed, lost, or otherwise not subject to
compulsory process; (3) the evidence is of such central importance to an issue that it is essential
to a fair trial; (4) there is no adequate substitute for such evidence; and (5) the accused is not at
fault or could not have prevented the unavailability of the evidence. United States v. Yarber,
2014 CCA LEXIS 114, *9 (A. F. Ct. Crim. App 2014).

The Defense argues that because Dr.-o longer recalls the opinion he provided
CGIS in the government’s preliminary investigation, relief is warranted. Such an argument is
fraught with logical fallacies and a misunderstanding of R.C.M 703 and its intended protection.
First, Dr.-original opinion of the autopsy report is not the lost evidence. Nor is Dr.

-memory of his opinion. In the context the Defense alleges injustice, Dr.-
himself serves as the evidence the Defense claims is lost. Dr.-s responsive to the
Defense. Additionally, the Government is not calling Dr-as a witness and as such, no
testimonial evidence or potential impeachment material is lost.

Moreover, no such evidence ever existed because Dr.-never generated a report
because the informal consultation with Dr-occurred when the investigation was in its
infancy. The original source of what the defense seeks still exists; namely, Dr.-
opinion. Though Dr.-may not recall exactly what he had told CGIS a year ago due to
the volume of cases he routinely sees, he is still available and competent to provide another

opinion after reviewing the same autopsy report. Defense’s emphasis on Dr.-prior
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opinion is erroncous because the Government had no obligation to capture and disclose that prior
opinion. Granting the defense motion would necessarily mean that in cvery case where a
preliminary discussion between an investigator and expert is not reduced to a report, such cases
must be dismissed.

On the other hand, even if Dr.-original opinion was favorable to the defense
— which it was not — the defense suffers no prejudice or injustice in this scenario. The existence
of the initial consultation with Dr.-has been fully disclosed to the defense. The
Government is not calling Dr-as a witness so the defense is not at a disadvantage
without a prior report to impeach Dr.-‘ If the original opinion was favorable to the
defense, the defense could request Dr.s a defense witness.>

Furthermore, Dr-ack of memory of his prior opinion does not suggest it
might have been exculpatory. Despite the defense’s best argument, the memory itself is not the
lost or destroyed evidence. There is no obligation for the Government to attempt to preserve a
witness’s memory. Ultimately, it is physically impossible to do so. Witnesses’ memories, both
favorable to the Defense and unfavorable, fade and change over time. This occurs in every trial
and there is nothing either the Prosecution or the Defense can do to prevent it. Taken to its
logical end, the Defense’s argument would include a legal requirement that every consultant and
potential witness who was spoken to in the investigation must provide a signed statement so that
the signed statement could be utilized in the event the person later has a memory issue.

Obviously, no such requirement exists.

! Even if the Government called Dr. -o testify about the manner and cause of death, the Defense can
cross-examine Dr. s to why he never reduced his earlier opinion to writing.

* This request, however, would largely be duplicative with the Defense’s ow i xpert pathologists who have
reviewed the same and additional case materials than those provided to Dr. M
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Finally, there was no legal requirement that Dr.-produce a written report or a
written statement. If Dr.-had conductced scientific testing and produced written report
with his findings that were exculpatory and that the government destroyed his report, the defensc
might havc a colorable argument. But, cvidence which never existed cannot be lost.

CONCLUSION

Having failed to meet its burden, the Defense motion should be denied.

YAO.lRls.uﬁi;TR"';“

Date: 20211203
09-47-07 -05'00"

Iris Yao
MAJ, US. Army
Assistant Trial Counsel

[ certify that [ have served or caused to be served a true copy (via e-mail) of the above

on the Defense Counsel on 3 December 2021.

Digitally
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ate: 2021.12.03
09:47:22 -05'00'

Iris Yao
MAJ, U.S. Army
Assistant Trial Counsel

Appellate Exhibit 0\4
Page_(p of —-(ﬂ















GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES )
)
) GOVERNMENT RESPONSE TO
V. ) DEFENSE MOTION RE: COUNSEL
) TABLES
)
)
)
KATHLEEN RICHARD ) 2 December 2021
YN2/E-5, U.S. COAST GUARD )

NATURE OF MOTION AND RELIEF SOUGHT
The United States files this motion in response to the Defense motion for appropriate
relief. The United States respectfully requests that the court deny the defense motion.
HEARING
The Defense has requested oral argument and the United States requests an opportunity
to respond orally to any argument made by the Defense.
STATEMENT OF FACTS
This motion raises a legal question.
LEGAL AUTHORITY AND ARGUMENT
The Defense’s novel motion cites no authority entitling the Defense to the requested
relief. The Defense cites no military cases and only few federal court opinions, but importantly
fails to note that in each of their cited cases the federal appellate courts ruled against the relief

the Defense is requesting. The Defense’s only argument is based upon a law review article
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suggesting that lawyers with the closest proximity to the jury are rated more favorably.' Def.
Mot. at 2. The Pepperdine Law Review article is interesting, but nearly irrelevant as support for
the Defense’s argument. This article memorializes the results from an experiment conducted
during law student mock trials. In this experiment, students were assigned quadrants within a
courtroom and were required to conduct 80% of their advocacy from their assigned quadrant
during the mock trial. After the mock trials, the students were rated by the judges, the volunteer
jurors, and the student attorneys themselves. The experiment entirely concerned where the
students positioned themselves in the courtroom during advocacy portions of the trial—not the
tables at which the students sat. In this case, Defense counsel are free to position themselves as
close to the members as the Court allows during voir dire, opening statements, the questioning of
witnesses, etc.

Ultimately, even if there was factual support for the Defense’s theory—which there is
not—the Defense’s motion itself concedes that its purpose is solely to gain tactical advantage.
Neither the rules, nor the constitution, guarantee the Defense an accommodation for every
request that they believe will provide a tactical advantage. There is probably social science data
that concludes that the party who speaks to a jury first is viewed more favorably, or that the party
who speaks to the jury the most is viewed more favorably. The Defense could argue that they
should be entitled to give their opening statement first or that the prosecution should not be
entitled to give a rebuttal closing so that the Defense can have “the last word” before the
members decide the case. These accommodations, and similar others, would surely also give the

Defense tactical advantage. The Defense, however, is not entitled to these creative requests.

! Interestingly, the article expressly concedes that the available body of knowledge on this subject is “largely
subjective and dependent upon individual interpretations of trial experiences.” THE EFFECT OF LOCATION IN THE
COURTROOM ON JURY PERCEPTION OF LAWYER PERFORMANCE, Pepperdine Law Review, Volume 21, Issue 3, pp.
732.
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These examples are purely for the sake of argument and the prosecution does not concur with the
defense’s assertion that counsel tables have any effect on the outcome of the case. But even if
they did, this case is not just about the Defense. The people of the United States, the surviving
victims, and the Defense are all entitled to justice and a fair trial.

There are several long-standing rationales underlying why the prosecution sits closest to
the members and the Defense sits further away. Those rationales are (1) the trial counsel is
responsible for all administrative tasks such as assembling members folders, members name
plates, members questionnaires, etc.; (2) the prosecution carries the burden of proof; (3) a
criminal defendant sits further away from the jury as a safety precaution so that more response
time is available in the event of an outburst towards the jury; and (4) an accused and counsel
need to be able to confidentially communicate during the trial without the jury overhearing their
conversations. The Defense presents no evidence or arguments which overcome the traditional
rationales controlling seating arrangements in the courtroom. If the rules for court-martial or the
constitution intended for the Defense to have the right to choose which table they get to sit at in
the courtroom then there would be a provision stating as much. The Defense counsel makes
allegations of prejudice but does not successfully articulate what specific prejudice is controlled
by seating arrangements. |

Finally, the Defense suggests that the courtroom should be rearranged to make both
tables equidistant from the member’s box and requests that the trial be moved to Naval Station
Norfolk or the Washington Navy Yard. This request undercuts itself as both Navy courtrooms
suggested by the Defense are also set up in the traditional manner with the prosecution

occupying a table which is closer to the members. Many high profile cases have been litigated in
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the Navy courtrooms mentioned by the Defense, including homicide cases, and those courtrooms

were not rearranged in the manner requested by the Defense.

REQUESTED RELIEF
The United States respectfully requests this Court deny the Defense’s motion for

appropriate relief.

Respectfully Submitted,

R.W. Canoy, LCDR
Trial Counsel
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None of the Defense’s justifications for applying the Sixth Amendment unanimous jury
trial right to courts-martial, and specifically courts-martial for U.S. Coast Guard members, have
any sway.

First, the Defense points out that the Coast Guard is unique among the Armed Forces in
that it is authorized to enforce federal law. Dcf. Mot. at 6. However, this is a non sequitur. Under
the UCM]J, the term “military” refers to any or all of the armed forces. 10 U.S.C. § 1(2). “The
Coast Guard, established January 28, 1915, shall be a military service and a branch of the armed
forces of the United States at all times.” 14 U.S.C. § 101. Members of a regular component of
the Coast Guard are thus subject to the UCMIJ. 10 U.S.C. § 802(a)(1). The specific mission set of
the Coast Guard, then, has no bearing on how courts-martial may or must be conducted in the
Coast Guard.

Second, the Defense attempts to hinge a Sixth Amendment unanimous jury right under
the Supreme Court’s unsurprising recognition® of courts-martial as possessing a judicial
character.* Def. Motion at 7 citing Ortiz v. United States. But here too, these concepts are
unconnected. Questions of Article III jurisdiction, which was at issue in Ortiz, are of an

altogether different nature than questions of fundamental rights. Those questions begin with an

3“And just as important, the constitutional foundation of courts-martial—as judicial bodies
responsible for “the trial and punishment” of service members—is not in the least insecure. The
court-martial is in fact ‘older than the Constitution’; the Federalist Papers discuss ‘trials by
courts-martial’ under the Articles of Confederation.” Ortiz, 138 S.Ct. at 2175 (internal citations
omitted).

* The Defense rejects as a “slippery slope” that if the court-martial were to impose a unanimity
requirement, it must also impose a grand jury requirement. Def. Mot. at 7. But this is a flawed
argument based on needless cross-pollination of amendments. The true question is if a court-
martial is a “criminal prosecution,” and unanimity is required “in all criminal prosecutions,” then
why must not a court-martial, as a criminal prosecution, require a “jury of the State and district
wherein the crime shall have been committed, which district shall have been previously
ascertained by law?” Yet this question has long been settled. Ex parte Quirin, 317 U.S. 1 (1942).
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cxamination of whether the claimed right — in this case a right to a unanimous jury verdict in a
criminal prosecution -- is “neccssary to an Anglo-American regime of ordered liberty,” Duncan
v. Louisiana, 391 U.S. 145, 150, n.14 (1968), a claim which cannot seriously be made with
respect to court-martial decisions. See Def. Mot. at 8-9. In short, the judicial nature of courts-
martial does not and cannot tell us anything about whether the Sixth Amendment unanimous jury
right applies to a court-martial. Thus, for purposes of the Sixth Amendment, a general court-
martial is not a “‘criminal prosecution.”

Regarding due process, the Defense has presented no facts that show the factors favoring
unanimity in courts-martial panels are overwhelmingly weighty as to overcome the balance
struck by Congress when it did not provide for unanimity in courts-martial.

The Defense claims that none of the “concerns unique to the military environment” favor
non-unanimous verdicts. Def. Mot. at 13. However, this argument erroneously shifts the burden
to the Government to justify the current congressional design. Cf. Sanford v. United States, 586
F.3d 28, 35 (D.C. Cir. 2009).

Where the Defense does offer factors, none, either separately or cumulatively, are
convincing.’ The Defense puts forward the following: (1) that unanimity is intricately tied to the
“beyond a reasonable doubt standard” such that to permit a non-unanimous verdict renders the
standard incoherent, Def. Mot. at 9; (2) that the many “attendant effects of a [non-unanimous]
court-martial,” Def. Mot. at 11, are largely identical to the attendant effects following conviction

by state and federal unanimous juries such that service members are disadvantaged relative to

their civilian counterparts when they lose their rights on less than unanimous convictions, /d.;

5 Even if they were, the requested instruction is cynical. The Defense requests the panel be
instructed that unanimity is required onfy to convict. If one member retains a reasonable doubt
upon voting, the panel must return a verdict of not guilty. Def. Mot. at 17. This wholly novel
formula is without precedent known to this nation and moreover is an instruction for which the
military judge has no power to issue. R.C.M. 920(e).
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Respectfully submitted,

Digitally signed by
ROB EWTSJASON‘WILUAM
LLIAM Date: 2021.12.03 17:11:28 -08°00'

Jason Roberts
LCDR, USCG
Trial Counsel

I certify that I have served or caused to be served a true copy (via e-mail) of the above

on the Defense Counsel on 3 December 2021.

Il
ROBERTS.JASON.WI Diiginiaify saason A
LLIAM Date: 2021.12.03 17:11:43 -08'00'
Jason W. Roberts

LCDR, USCG
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES OF AMERICA
GOVERNMENT REPONSE TO
V. DEFENSE MOTION RE: REASONABLE
DOUBT INSTRUCTION
Kathleen Richard
YN2/E-5, U.S. Coast Guard
3 December 2021
NATURE OF MOTION

The Government requests the Court deny the Defense motion for a novel reasonable

doubt instruction.

HEARING

The Government requests a hearing for oral argument.

BURDEN OF PERSUASION AND BURDEN OF PROOF

The Defense bears the burden of persuasion and the burden of proof for any facts

necessary to decide the motion by a preponderance of the evidence. R.C.M. 905.

FACTS
This motion raises a question of law.

LEGAL AUTHORITY AND ARGUMENT
While the Defense motion contends that the Defense is merely asking the Court to adopt
the Navy’s standard reasonable doubt instruction, that contention is inaccurate. The Defense is
actually asking this Court to accept a novel hybrid instruction in which the Defense has cherry

picked the best portions of the two services’ instructions.
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It is accurate that the Navy's instruction uses the phrase, “if, on the other hand, you think
there is a real possibility that he/she is not guilty, you shall give him/her the benefit of the doubt
and find him/her not guilty.” Military Judge’s Electronic Benchbook, 2-5-12. Instructions on
findings, however, are not designed to be one sided, rather they are designed to be fair, promote
justice, and contain an accurate recitation of the law and legal standards. To that end, while the
Navy instruction utilizes the “real possibility” phrase, it is immediately preceded by a much
stronger phrase about the members requirement to return a guilty verdict if supported by the
evidence. Namely, the Navy instructs “you must find him/her guilty.” This portion of the Navy’s
instruction was conveniently left out by the Defense’s proposal in favor of the alternative
language “you should find the accused guilty.”

Here is the accurate, complete Navy instruction:

(NAVY/USMC) By reasonable doubt is intended not a fanciful, speculative, or ingenious doubt
or conjecture, but an honest and actual doubt suggested by the material evidence or lack of it in
the case. It is a genuine misgiving caused by insufficiency of proof of guilt. Reasonable doubt is a
fair and rational doubt based upon reason and common sense and arising from the state of the
evidence. Proof beyond a reasonable doubt is proof that leaves you firmly convinced of the
accused's guilt. There are very few things in this world that we know with absolute certainty, and
in criminal cases, the law does not require proof that overcomes every possible doubt. If, based on
your consideration of the evidence, you are firmly convinced that the accused is guilty of the crime
charged, you must find him/her guilty. If, on the other hand, you think there is a real possibility
that he/she is not guilty, you shall give him/her the benefit of the doubt and find him/her not guilty.
The rule as to reasonable doubt extends to every element of the offense, although each particular
fact advanced by the prosecution that does not amount to an element need not be established
beyond a reasonable doubt. However, if on the whole of the evidence, you are satisfied beyond a
reasonable doubt of the truth of each and every element of an offense, then you should find the
accused guilty of that offense.

For comparison, here is the accurate, complete USCG instruction:

(ARMY/COAST GUARD) A “reasonable doubt” is not a fanciful or ingenious doubt or
conjecture, but an honest, conscientious doubt suggested by the material evidence or lack of it in
the case. It is an honest misgiving generated by insufficiency of proof of guilt. “Proof beyond a
reasonable doubt” means proof to an evidentiary certainty, although not necessarily to an absolute
or mathematical certainty. The proof must be such as to exclude not every hypothesis or possibility
of innocence, but every fair and rational hypothesis except that of guilt. The rule as to reasonable
doubt extends to every element of the offense, although each particular fact advanced by the
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prosecution which does not amount to an element need not be established beyond a reasonable
doubt. However, if on the whole evidence you are satisfied beyond a reasonable doubt of the truth
of each and every element, then you should find the accused guilty.

Even with the Coast Guard’s model reasonable doubt instruction, the Coast Guard Court
of Criminal Appeals (CGCCA) has held that it was not error for a Coast Guard military judge to
instruct the members that they “must find the accused guilty” if convinced of each element.
United States v. Ramos, 75 M.J. 936, 941-42 (C.G.C.C.A. 2016). A portion of the CGCCA’s
opinion was reversed by CAAF for an issue relating to Article 31 warnings, however, the portion
of the CGCCA'’s opinion relating to the reasonable doubt instruction was affirmed. United States
v. Ramos, 76 M.J. 372 (C.A.AF. 2017). The CGCCA reasoned that a court-martial panel does
not have the right of jury nullification, and therefore the military judge’s instruction of “must”
was proper. Ramos, 75 M.J. at 941-42 (citing United States v. Hardy, 46 M.J. 67, 75 (C.A.A'F.
1997)).

CAAF addressed the issue directly in United States v. McClour, ultimately holding that
there was no plain error in instructing that members “must” find a person guilty if there is
sufficient evidence. 76 M.J. 23, 26 (C.A.A.F. 2017). In reaching its decision in McClour, CAAF
cited to the Federal Judiciary Center’s Pattern Criminal Jury Instructions which also instruct
jurors in federal court using the “must” language. /d. CAAF also found no plain error in the
judge’s use of the “must” language in the cases United States v. Chikaka, 76 M.J. 310, 313
(C.A.A'F. 2017) and United States v. Rosario, 76 M.J. 114, 118 (C.A.A.F. 2017). To date, the
Air Force, Navy, and Marine Corps utilize the “must” language in their instruction while the
Army and Coast Guard utilize the “should” language. Benchbook, 2-5-12.

The United States’ ultimate position on this issue is simple: the reasonable doubt

instruction is meant to contain an accurate statement of the law, but also to be fair, balanced, and
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not be an exercise in the Court putting its thumb on the scale for one side or the other through
instructions. The Defense’s requested relief, via their suggested hybrid instruction would be just
that, an exercise in the Court crafting an unnecessarily one-sided instruction. The United States
has no objection to the Court utilizing the Navy instruction, but it should be the Navy instruction

in its entirety, not a cherry-picked version.

RELIEF REQUESTED
This Court should either deny the Defense’s requested relief and provide the standard
USCQG reasonable doubt instruction from the Benchbook, or should provide the Navy’s standard

reasonable doubt instruction in its entirety.

Respectfully Submitted,

R.W. Canoy, LCDR
Trial Counsel
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UNITED STATES COAST GUARD
GENERAL COURT-MARTIAL

UNITED STATES OF AMERICA Defense Motion for Appropriate Relief —
Supplemental Questionnaire
v.
KATHLEEN RICHARD 15 NOVEMBER 2021
YN2/E-5 USN

MOTION
Pursuant to Rules for Courts-Martial (R.C.M.) 906(a), 912(a), and 912(d), the defense
respectfully requests the Court to furnish the attached the Navy and Marine Corps Trial Judiciary
Member Questionnaire as well as the proposed supplemental member questionnaire to each
member selected by the convening authority and provide the completed member questionnaires
to all parties no later than 3 January 2022,
BURDEN
As the moving party, the defense has the burden of proof by a preponderance of the
evidence. R.C.M. 905(c).
STATEMENT OF FACTS
a. An exhaustive statement of facts was provided to this Court in Defense Counsel’s Motion
to Compel Production of Expert Consultants filed on 8 Jul 2021. In the interest of judicial
economy, those facts are incorporated into this filing by this reference.
b. On 10 August 2021, the defense received in discovery the Article 25 materials for this case.
The court-martial member questionnaire used included 12 total questions for each member.

Enclosure TTT contains a sample of one member questionnaire received.
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c. The Navy and Marine Corps Trial Judiciary Uniform Rules of Practice references a

standard member questionnaire that asks 52 questions'. Enclosure UUU.

LAW AND ARGUMENT

The right to an impartial member requires reasonable procedures designed to ensure.the
member is in fact impartial. Ham v. South Carolina, 409 U.S. 524 (1973). Of course, the proper
exercise of challenges are the oldest and most important steps to ensure an impartial member.
Ham at 532; Swain v. Alabama, 380 U.S. 202 (1965); Johnson v. Louisiana, 406 U.S. 356
(1972). The right to challenge a member is meaningless though if there has been no adequate
opportunity to fully and adequately voir dire the potential member. The United States Supreme
Court has long held that:

[v]oir dire plays a critical function in ensuring the criminal defendant that his
Sixth Amendment right to an impartial jury will be honored. Without an adequate
voir dire the trial judge’s responsibility to remove prospective jurors who will not
be able impartially to follow the court’s instructions and evaluate the evidence
cannot be fulfilled. Similarly, lack of adequate voir dire impairs the defendant’s
right to exercise peremptory challenges where provided by statute or rule . . . .
Rosales-Lopez v. United States, 451 U.S. 182, 188 (1981) (internal citations omitted).

Therefore, it is vital that information about potential court members be accurate and
thorough. The voir dire procedure must require more than the simple extraction of an affirmative
response to a closed-end question. The inquiry must also be detailed enough to avoid mere
assurances that the member will be equal to the task. A member’s bland assurance that they will

follow the law and evidence is not standing alone enough. Murphy v. Florida, 421 U.S. 794

(1975). The process must be detailed enough to uncover prejudice. See, e.g., Turner v. Murray,

! The defense counsel is aware of a USCG member questionnaire that is available on the CG LMJ (Office of
Military Justice) portal site. Although this USCG member questionnaire asks for more detail than the one in
Enclosure TTT, the NMCTJ member questionnaire is more thorough.
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476 U.S. 28 (1986); Jordan v. Lippman, 763 F. 2d 1265 (11th Cir. 1985); Coleman v. Kemp, 778
F. 2d 1487 (11th Cir. 1985); Wood v. Woodham, 561 So.2d 224 (Ala. 1989).

Rule for Courts-Martial (R.C.M.) 912 authorizes the use of a detailed court-martial
member questionnaire. As a result, the Navy and Marine Corps Trial Judiciary has developed a
standard member questionnaire that requests substantial information from potential members.
Enclosure UUU. R.C.M. 912 further permits the military judge to approve additional requested
information from potential members. R.C.M. 912(a). As the Court of Appeals for the Armed
Forces (C.A.A.F.) notes,

Voir dire is a critical dimension of a criminal trial. Voir dire serves to protect an

accused’s right to impartial fact-finders by exposing possible biases, both known

and unknown, on the part of the jurors. The effectiveness of voir dire depends

upon each potential member’s providing valid, relevant information so that both

judge and counsel can evaluate the member’s qualification and suitability for

court-martial service. In this vein, this Court consistently has required member

honesty during voir dire in order to permit a fair member selection process.

United States v. Mack, 41 M.J. 51, 54 (C.M.A. 1994) (internal citations omitted).

As the Discussion of R.C.M. 912 notes, questionnaires may “expedite voir dire and may
permit more informed exercise of challenges.” Discussion, R.C.M. 912. The use of the Navy
and Marine Corps Trial Judiciary’s member questionnaire as well as the proposed supplemental
questionnaire would further reduce the possibility that members will be uncomfortable during the
voir dire process and increase the likelihood that their information will be honest. Many
questions will already be answered and the method will be much more private than open general
voir dire.

Further, when a member is examined with a view to challenge, the member may be asked

any pertinent question tending to establish a disqualification for duty on the court. Statutory

disqualification, implied bias, actual bias, or other matters which have some substantial and
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direct bearing on an accused’s right to an impartial court. are all proper subjects of inquiry. YN2
Richard should be allowed considerable latitude in examining members so as to be in a position
to intelligently and wisely to exercise a challenge for cause or a peremptory challenge.
Accordingly, when there is a fair doubt as to the propriety of any question, it is better to allow it
be answered. While materiality and relevancy must always be considered to keep the
examination within bounds, they should be interpreted in a light favorable to the accused.

United States v. Patrker, 19 CM.R. 400 (C.M.A. 1955).

The defense proposes the use of Navy and Marine Corps Trial Judiciary member
questionnaire (Enclosure UUU) as well as the supplemental questionnaire in Enclosure SSS.
These two additional member questionnaires will permit the potential members to answer
important questions that are relevant to a challenge for cause. In addition, allowing the use of
the proposed questionnaires will likely expedite the voir dire process by narrowing the questions
that will be asked during group and individual voir dire.

RELIEF REQUESTED

The defense respectfully requests that the court order that both the Navy and Marine
Corps Trial Judiciary Member Questionnaire and the proposed supplemental member
questionnaire be provided to the members the convening authority selects prior to voir dire
process. The defense requests that these completed questionnaires be provided to all parties no

later than 3 January 2022 in order to allow everyone to prepare for voir dire.

ORAL ARGUMENT

The defense requests oral argument if opposed.
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EVIDENCE

* Enclosure SSS — Proposed Supplemental Member Questionnaire
e Enclosure TTT — Sample of one USCG member questionnaire
¢ Enclosure UUU — Navy and Marine Corps Trial Judiciary Member Questionnaire

/s/ Billy L. Little, Jr.
B. L. LITTLE, JR.
Counsel for YN2 Kathleen Richard

. LUCE

LCDR, JAGC, USN
Individual Military Counsel

/s/ Connor Simpson
C.B. SIMPSON
LT, USCG
Defense Counsel
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CERTIFICATION OF SERVICE

[ hereby certify that a copy of this motion was served on this Court and the Government trial
counsel in the above captioned case on 15 November 2021.

l. LUC!

LCDR, JAGC, USN
Individual Military Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD
EASTERN JUDICIAL CIRCUIT

UNITED STATES

GOVERNMENT RESPONSE TO
DEFENSE MFAR RE: MEMBER
QUESTIONNAIRES

KATHLEEN RICHARD
YN2/E-5, U.S. COAST GUARD

3 December 2021

' N et e N e e S S S

NATURE OF MOTION AND RELIEF SOUGHT

The United States files this motion in response to the Defense motion for appropriate
relief. The United States opposes the motion in part but does not object to other aspects of this
motion.

HEARING

The Defense has requested oral argument and the United States requests an opportunity

to respond orally to any argument made by the Defense.
STATEMENT OF FACTS

The Defense requests that the Court order the Government to provide all potential
members two additional written pretrial questionnaires. One requested questionnaire is the
standard Navy-Marine Corps member’s questionnaire, and the other is a novel questionnaire

created by the Defense.

Page 1 0of 4
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LEGAL AUTHORITY AND ARGUMENT

The Government agrees with the Defense that the Court has the ability, pursuant to
R.C.M. 912, to designate a supplemental questionnaire(s) for a particular case. While a pretrial
written questionnaire can have utility, its utility should not be overestimated because it also
suffers from certain limitations. Initially, a robust questionnaire will never be a complete
substitute for oral voir dire because a pretrial written questionnaire is not sworn. An important
part of oral voir dire is that questions are answered after Court members are charged by the
military judge and take the oath to answer all questions truthfully.

More importantly, however, is that a pretrial questionnaire cannot be used to ask
questions which would be impermissible later during oral voir dire. There are numerous
examples of impermissible tactics during voir dire. Neither side is entitled to seek a
“commitment during voir dire about what the [the members] will ultimately do.” United States v.
Rolle, 53 M.J. 187, 191 (C.A.A.F. 2000). It likewise error for counsel to use case-specific facts
to seek a commitment from members on how they would view certain evidence. United States v.
Nieto, 66 M.J. 146, 151 (C.A.A F. 2008) (concurring opinion). Similarly, counsel may not use
voir dire to argue the case. R.C.M. 912, discussion. This includes express attempts to argue case
points but also more tactically drafted implicit efforts. Such efforts would also include passive
attempts to garner sympathy for the plight of the Accused.

Attempts to gain member’s views in advance and questions which overly delve into the
specific facts of the case are both considered shrouded attempts to achieve a commitment from
the members. Questions asked of the venire must be designed to establish actual bias or implied
bias. See United States v. Hennis, 79 M.J. 370, 384-85 (C.A.A.F. 2020) (discussing the

standards for implied bias and actual bias). The C.M.A. has held that potential members are to be
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examined with a view to challenge for disqualification based on statutory disqualifications,
implied bias, actual bias, or other matters which have some substantial and direct bearing on an
accused’s right to an impartial court. United States v. Parker, 19 C.M.R. 400, 405 (C.M.A.
1955). Noticeably absent from this list is the right to question to secure the most sympathetic and
defense friendly panel.

CAAF has stated that voir dire is subject to limitations and those limitations established
by the military judge are given a very deferential standard of review on appeal, a “clear abuse of
discretion.” Id. at 383. Voir Dire is not so wide that is allows examination ranging through
“fields as wide as the imagination of counsel.” United States v. Smith, 27 M.J. 25, 28 (C.M.A.
1988). “Because bias and prejudice can be conjured up from many imaginary sources and
because peremptory challenges are uncontrolled except as to number, the areas in which counsel
seek to question must be subject to close supervision by the military judge.” Id. The C.M.A.
long ago rejected the idea that the broad scope of permissible peremptory challenges essentially
Jjustified unrestricted voir dire. Parker, 19 C.M.R. at 406 (rejecting broad voir dire due to
peremptory challenges and rejecting a per se claim of relevance and materiality for voir dire
questions simply due to a potential peremptory challenge).

To resolve this motion, the Court must assure that any proposed written questions would
comply with the requirements for oral voir dire. To that end, the Government objects to Defense
proposed questions 1, 9, and 10 of the Defense’s proposed supplemental questionnaire. In
addition, while the Government does not holistically object to using the additional Navy
Standard Questionnaire, the Government requests that the Court modify it to comport with Coast
Guard terminology as well as to eliminate all items which are duplicative with the standard Coast

Guard questionnaire.
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- REQUESTED RELIEF
The United States respectfully requests this Court deny the Defense’s motion for
appropriate relief in part and otherwise order use of the supplemental queétionnaires as outlined

above.

Respectfully Submitted,

R.W. Canoy, LCDR
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
DEFENSE MOTION TO COMPEL
V. DISCOVERY (SECOND MOTION)
KATHLEEN RICHARD 18 NOVEMBER 2021
YN2 USCG
MOTION

Pursuant to R.C.M. 905(b)(4), the defense respectfully moves this court to compel the following
discovery:

1.

When was Dr.-ﬁrst contacted regarding this case? Please include any
correspondence, notes, emails, letters, or verbal conversations involved in this process.

Who was involved in making the decision to hire Dr.-Please include any
correspondence, notes, emails, letters, or verbal conversations involved in this process.

A complete list of any and all advice or consultation provided by Dr._to
Government Agents in this case. This includes, but is not limited to, information Dr.

instructed Government agents to investigate and/or request during interviews
of persons involved in this case. This includes the date and time of any advice or
consultation provided by Dr.-in this case.

A list of any and all contacts with Dr.-including, but not limited to, phone
calls, teleconferences, personal meeting, emails, and written correspondence.,

Defense ability to review the complete Coast Guard Investigative Services (CGIS) case
file.

The following be provided as it relates to the forensic testing done in this case by the
State of Alaska Department of Public Safety Scientific Crime Detection Laboratory
Forensic Report contained in Bates Pages 22688 — 22689:

a. A complete copy of the case file including:
i. Chain of custody documentation,;
ii. All communications involving this case (phone logs, emails, etc.);
iii.. All bench notes, worksheets, and summary sheets created during the
analysis of all evidence associated with this case;
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BURDEN

Under R.C.M. 905(c)(1), the burden of proof is by a preponderance of the evidence.
Under R.C.M. 905(c)(2), the Defense, as the moving party, bears the burden of persuasion on
any factual issue the resolution of which is necessary to decide the motion.

FACTS
1. The defense has filed nine discovery requests as of this motion.
2. The defense filed a motion to compel various requested items contained in discovery
requests 1-3.
3. In this motion, the defense requested the court compel the government to provide

“internal communications, emails, or other documents used to brief, respond to, and/or request
investigative activities related to this case. This request specifically includes any communication
between law enforcement and members of the accused’s command, the convening authority, the
staff judge advocate, or any officer directing the investigation.”

4, The court issued the following ruling on 7 October 2021: “The Government stated,
both in their motion and at the Article 39(a) session that all responsive documents to this request
have been provided to the Defense. Further, an affidavit from Dr. egarding his
involvement in this case, specifically stating that he did not direct CGIS investigatory efforts in
this case, will be provided to the Defense. The Court finds the Government has satisfied this
request.”

5. The government did not provide an affidavit from Dr.-.mtil 17 November
2021. Enclosure UUUU.

6. On 28 October 2021, the government provided the defense with one CGIS Kodiak
Infant Death Brief dated 12 May 2020. Enclosure OOO. No other details or context was provided
in the discovery.

7. On 31 October 2021, the defense submitted its fourth discovery request. Enclosure
WWW. In this request, the defense sought the following:

“[Tlhe names of all three Medical Examiners referenced on bates page number
22939. According to the discovery provided on bates pages 22937 to 22939, there
were three Medical Examiners consulted prior to 12 May 2020.”

8. The government responded to the discovery request with the following:

The following Medical Examiners were consulted at varying times during the
investigation, not necessarily prior to 12 May 2020.
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Dr
Dr
Enclosure PPP.

9. On 2 November 2021, the defense submitted a fifth discovery request asking for
more detail regarding Dr. involvement in the investigation because this was the first
time the defense had heard this name. Enclosure XXX.

10.  On 5 November 2021, the defense submitted a sixth and seventh discovery request.
Enclosures CCCC and DDDD.

11.  On9 November 2021, the defense submitted an eighth discovery request. Enclosure
EEEE.

12. On 16 November 2021, the defense submitted it’s ninth discovery request seeking
documentation that designated CAPT -as the “Acting Convening Authority” on 25 June
2021. Enclosure FFFF.

13.  The government provided a response to the defense Fifth through ninth discovery
requests on 16 November 2021. Enclosure VVVV.

LAW

“Discovery in the military justice system, which is broader than in the federal civilian
criminal proceedings, is designed to eliminate pretrial gamesmanship, reduce the amount of
pretrial motions practice, and reduce the potential for surprise and delay at trial.” United States
v. Jackson, 59 M.J. 330, 333 (C.A.A.F. 2004). In trials by court-martial, the accused and the
Government are afforded adequate opportunity to prepare a case, and equal access to witnesses
and evidence. See R.C.M. 701(e). The accused is entitled to inspect both exculpatory and
inculpatory evidence. Brady v. Maryland, 373 U.S. 83, 83 S.Ct.'1194 (1963); United States v.
Kern, 22 M.J. 49, 51 (C.M.A. 1986). Equal access is necessary “to aid the preparation of the
defense and enhance the orderly administration of military justice. To this end, the discovery
practice is not focused solely upon evidence known to be admissible at trial.” Roberts, 59 M.J. at
325. “The parties to a court-martial should evaluate pretrial discovery and disclosure issues in
light of this liberal mandate.” /d.

A trial counsel cannot avoid discovery obligations by leaving relevant evidence in the
hands of another agency. United States v. Stellato, 74 M.J. 473, 484-85 (C.A.AF. 2015).
“Atrticle III courts have identified a number of scenarios in which evidence not in the physical
possession of the prosecution team is still within its possession, custody, or control. These
include instances when: (1) the prosecution has both knowledge of and access to the object; (2)
the prosecution has the legal right to obtain the evidence; (3) the evidence resides in another
agency but was part of a joint investigation; and (4) the prosecution inherits a case from a local
sheriff's office and the object remains in the possession of the local law enforcement.” Id
(internal citations omitted.).
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The President amended Rule for Courts-Martial 701(a)(2)(A)(1) in 2019 “'to broaden the
scope of discovery, requiring disclosure of items that are “relevant” rather than “material” to
defense preparation of a case[...].” App.15-9, Manual for Courts-Martial (2019 ed.). Upon
defense request and after service of charges:

The Government shall permit the defense to inspect any book, papers,
documents, data, photographs, tangible objects, buildings, or places, or copies of
portions of these items, if the item is within the possession, custody or control of
military authorities and — (i) the item is relevant to defense preparation [...].
R.C.M. 701(a)(2)(A)(i)(emphasis added).

The only restrictions placed upon liberal defense discovery are that the information
requested must be relevant and necessary to the subject of the inquiry, and the request must be
reasonable. United States v. Reece, 25 M.J. 93, 95 (C.M.A. 1987). The Military Rules of
Evidence establish "a low threshold of relevance.” Id. Relevant evidence is "any evidence
having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence." Id quoting M.R.E. 401.

Evidence is material when there is a reasonable probability that its disclosure could
engender a different result, creating reasonable doubt that did not otherwise exist. United States
v. Kinney, 56 M.J. 156 (C.A.A.F. 2001). In applying the materiality test, military courts “give the
benefit of any reasonable doubt to the military accused.” United States v. Green, 37 M.J. 88, 90
(C.A.AF. 1993).

Equal opportunity to obtain evidence under Article 46, of the Uniform Code of Military
Justice, is equally important, and distinct from, the constitutional requirements of Brady. Article
46, UCMJ, as implemented by the President in the Rules for Court-Martial, is a “substantial
right” of a military member accused within the meaning of Article 59(a) of the UCMJ, and
independent of due process discovery rights provided by the Constitution. United States v.
Adens, 56 M.J. 724 (Army Ct. Crim App. 2002). Accordingly, even if a discovery violation does
not amount to Constitutional error under Brady and its progeny, it may yet be violative of an
individual service member’s rights under Article 46, UCMJ, and must be subjected to analysis
under the material prejudice standard of Article 59(a). /d. Under this standard, when a trial
counsel fails to disclose information pursuant to a specific defense request, the evidence is
considered material unless the government can show that failure to disclose the material was
harmless beyond a reasonable doubt. Id.; See also United States v. Kinney, 56 M.J. 156 (holding
that when the Government failed to produce NCIC records checks for two potential Government
witnesses, Articles 36 and 46, UCM]J dictated the production of this evidence as a matter of
parity of access to information).

We are therefore faced with dual standards for discovery. First, is the Brady
constitutional due process analysis, which has been applied to military courts in a rather broad
fashion. Essentially, if the requested material (1) passes the relatively low relevancy threshold,
(2) is reasonably necessary to the defense of the accused, and (3) is not an unreasonable request,
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then it is discoverable and must be produced. But even if it fails that test, it still must be
produced under the second standard—material prejudice standard of Article 59(a)—whose
“default setting™ is that the evidence is material unless the Government can show failure to
disclose it would be harmless beyond a reasonable doubt. In the case at bar there are several
items that are relevant, necessary, and material to YN2 Richard’s defense. Defense Counsel
acknowledges that it is difficult to argue relevance, necessity, and materiality to charges where
there has been no specificity. Because much of the requested material relates to defense strategy,
Defense Counsel will, at the Court’s request, provide written and oral supplemental information
to the Court, ex parte. The Defense submits that, under any of the aforementioned standards, the
evidence which the Government has not produced is discoverable.

ARGUMENT

I.  When was Dr.-ﬁrst contacted regarding this case? Please include any
correspondence, notes, emails, letters, or verbal conversations involved in this process.

The government has denied the defense request for this information as an improper
interrogatory and therefore not discoverable under R.C.M. 701. R.C.M. 701(a)(6) states, “Trial
Counsel shall, as soon as practicable, disclose to the defense the existence of evidence known to
trial counsel which reasonably tends to: (A) Negate the guilt of the accused of an offense
charged; (B) Reduce the degree of guilt of the accused of an offense charged; (C) Reduce the
punishment; or (D) Adversely affect the credibility of any prosecution witness or evidence.”
These disclosure requirements are not limited to physical or tangible objects/documents. Rather
it extends to information known by the government.

The information relevant to communication with Dr._to any investigator, trial
counsel, or any other individual involved in this case directly relates to the credibility of that
person. First, multiple CGIS agents discuss findings from “multiple” medical examiners during
the interrogations of YN2 Richard on 26 and 28 May 2020 as well as the interview of BM2
_un 28 May 2020. This is before the 10 June 2020 email from Dr. |||
as mi iuestlons about this case. Enclosure KKKK. In addition, based on the questions Dr.

sked and the purpose of asking those questions, the conversations Dr. ad
2

with any member of the government team is likely evidence that would either negate
Richard’s guilt or reduce her degree of guilt. Enclosure LLLL.

Lastly, as the defense has pointed out in its supplemental Brady violation filing, the lead
case agents are unwilling to speak with the defense counsel in advance of trial. Because they are
unwilling to talk to defense, we are left with no choice but to ask these questions of the
government via the trial counsel. R.C.M. 701(e) states, “Each party shall have adequate
opportunity to prepare its case and equal opportunity to interview witnesses and inspect
evidence, subject to the limitations in paragraph (e)(1) of this rule. No party may unreasonably
impede the access of another party to a witness or evidence.” Here, the defense is being
unreasonably impeded by the Government’s incorrect and narrow interpretation of the rules for
discovery as well as their resulting failure to disclose discoverable information.
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exist elsewhere. As stated above, the government’s disclosure requirements are not limited to
tangible evidence or documents, but extends to information that is known by the trial counsel
that negates YN2 Richard's guilt or reduces the degree of her guilt or affects the credibility of a
government witness.

The defense would prefer to talk directly to the CGIS agents in this case to obtain this
information rather than receive the filtered response from the trial counsel. Ho
above and in prior filings, the lead case agents, Special Agent ndw::re
unwilling to speak with the defense prior to trial. Therefore, the defense 1s left with no other
option to obtain evidence in order to prepare for trial. To limit the defense to physical

documents and then restrict access to government witnesses with this information would deny
YN2 Richard her right to a fair trial.

V. Defense’s ability to review the complete Coast Guard Investigative Services (CGIS)
case file.

The government has denied this request stating the defense is already in possession of
any documentary evidence responsive to this request that is currently known, or in the
possession, custody, or control of military authorities. The government asserts the defense has
already received a copy of the complete CGIS case file.

R.C.M. 701(a)(2), “the government shall permit the defense to inspect any books, papers,
documents, data, photographs, tangible objects, buildings or places, or copies of portions of those
items, if the item is within the possession, custody, or control of military authorities and (i) the
item is relevant to defense preparation; (ii) the government intends to use the item in the case-in-
chief at trial; (iii) the government anticipates using the item in rebuttal; or (iv) the item was
obtained from or belongs to the accused.” R.C.M. 701(h) states, “As used in this rule ‘inspect’
includes the right to photograph and copy.”

The defense is confident the trial counsel has provided to the defense everything CGIS
has provided to them. However, given the recent disclosure of email communications involving
a third medical examiner, a proffer from the trial counsel regarding Dr. pinions that
is not contained in the discovery provided, and Special Agents nd
unwillingness to be interviewed by the defense, we believe there is more mformatlon in the
actual CGIS file and emails that have not been provided. To allow CGIS and/or trial counsel to
determine what is “relevant” to turnover to defense is improper and the incorrect standard for
discovery and does not ensure the defense has equal access to evidence in this case. As noted
above, the Government’s narrow and incorrect interpretation of their discovery obligations has
already resulted in numerous pieces of discoverable material being withheld from the Defense or
disclosed in an untimely fashion. The defense must be afforded a right to inspect the entire CGIS
case file, which includes email communications.

VI.  All requested materials related to the forensic testing done in this case.

The government has indicated they issued an investigative subpoena requesting materials
responsive to this request. The defense requests the government provide to the defense a copy of
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the investigative subpoena to ensure the government requested everything the defense requires to
prepare for this case.

In addition, the defense is requesting the court issue an order to provide to the Alaska
State Crime Detection Laboratory to provide the requested information by 15 December 2021. If
the Court is willing to issue an order to provide this evidence by 1 December 2021, prior to the
scheduled Article 39(a), that would allow the defense time to consult with our expert ahead of
trial given the holiday season.

VII. The names of any investigator, attorney, or any military member who had contact

with Dr.‘egarding this case.

The government denied this request as an improper interrogatory. However, R.C.M.
701(e) states, “Each party shall have adequate opportunity to prepare its case and equal opportunity
to interview witnesses and inspect evidence, subject to the limitations in paragraph (e)(1) of this rule.
No party may unreasonably impede the access of another party to a witness or evidence.” As stated
above, the defense must be afforded equal access to evidence and witnesses and the ability to
conduct an independent investigation. The defense has no way to obtain this information other
than to request the government provide it. To allow the government to withhold this information
that is within the possession of military authorities and the trial counsel would deny YN2
Richard equal access to evidence and witnesses and would unfair impede defense counsel’s
ability to prepare for trial.

VIII. Dates of all conversations (in-person, telephonic or through written correspondence)
with Dr.-by any member of the Coast Guard.

Like the request above, the government denied this request as an improper interrogatory.
However, R.C.M. 701(e) states, “Each party shall have adequate opportunity to prepare its case
and equal opportunity to interview witnesses and inspect evidence, subject to the limitations in
paragraph (e)(1) of this rule. No party may unreasonably impede the access of another party to a
witness or evidence.” As stated above, the defense must be afforded equal access to evidence
and witnesses and the ability to conduct an independent investigation. The defense has no way
to obtain this information other than to request the government provide it. To allow the
government to withhold this information that is within the possession of military authorities and
the trial counsel would deny YN2 Richard equal access to evidence and witnesses and would
unfair impede defense counsel’s ability to prepare for trial.

IX. The dates of destruction for any information relating to Dr.
involvement in this case. The names of the persons who destroyed the information,
the names of the person/s who authorized the destruction of the information, and
any documentation relating to the destruction of information relating to Dr.
_involvement in this case.

The trial counsel asserts that they are not aware of any information being destroyed.
However, that assertion is inconsistent with the discovery provided and the trial counsel’s proffer
in their response to the defense motion to dismiss for a Brady violation.
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A brief was created on 12 May 2020 that suggests CGIS consulted with three medical
examiners. The trial counsel identified those three medical examiners as Dr. r.
and Dr.- However, all of the discovery the government has provided suggests
Dr. as not consulted until June 2020 and Dr.iwas only informally consulted
in late April 2020, but did not do any official reviews until June 2020. Therefore, it is reasonable
to conclude that something exists documenting Dr. involvement in this case prior to
12 May 2020. If it does not exist, it must have been destroyed or the result of spoilation.

The government also asserts that Dr.Freviewed the autopsy report and
photographs. The government has not provided the defense with any evidence of this review, yet

the government asserts that the defense is in possession of everything. Therefore, the only
reasonable explanation is that this evidence was destroyed or the result of spoilation.

If the trial counsel is not aware of any destruction of evidence, the defense ts the
government produce Special Agen Special Agent-Special AgentﬁFBI
Agent H‘and Dr. at this Article 39(a) hearing in order to permit the defense

to ask them about their interactions and communications with Dr.h

X.  The designation letter that appointed CAPT-USCG, as the Acting
Convening Authority on 25 June 2021.

The Government assets they are in the process of locating material responsive to this
request and will send separately via DoD Safe if/when materials are located. The defense
requests the court order the government to provide this evidence by 1 December 2021 in order to
allow the defense to review it in advance of the last Article 39(a) hearing prior to trial.

RELIEF REQUESTED

The defense respectfully requests that this Court compel the government to
disclose/produce the items requested above.

ORAL ARGUMENT
If opposed, the defense desires oral argument on this motion.
EVIDENCE
In support of this motion, the defense offers the following exhibits:

Enclosure OOO - Infant Death PPT Brief - 12 May 2020

Enclosure PPP — Govt Response to Defense Fourth Discovery Request
Enclosure WWW — Defense Fourth Discovery Request

Enclosure XXX — Defense Fifth Discovery Request

Enclosure CCCC — Defense Sixth Discovery Request

Enclosure DDDD - Defense Seventh Discovery Request

Enclosure EEEE — Defense Eighth Discovery Request

Enclosure FFFF — Defense Ninth Discovery Request

10
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Enclosure UUUU — Dr.-Afﬁdavit
Enclosure VVVV — Govt Response to Defense Discovery Request

Respectfully submitted,

/s/ Billy L. Little, Jr.
B. L. LITTLE, JR.
Counsel for YN2 Kathleen Richard

LCDR, JAGC, USN
Individual Military Counsel

/s/
C.B. SIMPSON
LT, USCG
Defense Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served on this Court and the Government trial
counsel in the above captioned case on 18 November 2021.

LCDR, JAGC, USN
Individual Military Counsel
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
V. GOVERNMENT RESPONSE TO
DEFENSE MOTION TO COMPEL
YN2 KATHLEEN RICHARD PRODUCTION OF EVIDENCE
U.S. COAST GUARD 3 DEC 2021
RELIEF SOUGHT

The United States files this response in opposition to the Defense’s Motion to Compel
Production and asks that this Court deny the Defense’s motion because the Government has
provided the Defense Counsel with all responsive documents and evidence relevant to their
request, or the Defense has not met its burden regarding the discovery or production of the
requested material.

HEARING

A hearing is requested to present oral argument.

BURDEN OF PERSUASION AND BURDEN OF PROOF

As the moving party, the burden of persuasion and the burden of proof are on the
Defense. Rule for Courts-Martial (R.C.M.) 905(c)(2). The burden of proof for any contested
factual issues related to this motion is a preponderance of the evidence. R.C.M. 905(c)(1).

FACTS
1. This case was referred to General Court-Martial on 25 June 2021. YN2 Kathleen Richard
(hereinafter: “the Accused”) has been charged with two specifications of Article 118 (Murder)
and one specification of Article 131b (Obstructing Justice).
2. The Government provided Defense Counsel with all investigative records obtained from

Coast Guard Investigative Services and State of Alaska Crime Detection Laboratory within its
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possession, cuétody or control. The Government has continued to supplement its disclosures to
Defense as trial preparation and witness interviews continue.

3. The Government responded to Defense Counsel’s discovery memoranda on 16
November 2021. In its response, Trial Counsel indicated which records were not within the
possession, custody or control of military authorities. It also listed which items had been
provided, would be located, or did not exist.

4. On 18 November 2021, Defense Counsel filed a motion to compel production of
discovery.

5. The Government has made a good-faith and diligent effort to locate materials and
respond to the Defense’s discovery requests.

WITNESSES AND EVIDENCE

The Government incorporates the discovery requests and responses attached to the

Defense’s motion.
LEGAL AUTHORITY

The United States acknowledges that discovery is an important right provided to an
accused. The particular discovery items before this Court, however, are outside the scope of
discovery and/or fail to meet the standards that govern and control discovery and production.

R.C.M. 701(a)(2) is the discovery standard, and is limited to items that are within the
control of military authorities. R.C.M. 701 does not allow for the interrogatory-style discovery
requests that the Defense attempts to use in this case. R.C.M. 701 only applies to “books, papers,
documents, data, photographs, tangible objects, buildings or places, or copies of portions of these

items, which are within the possession, custody, or control of military authorities.” R.C.M. 701
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does not apply to information generally and does not create a duty to seek out information
generally or create information that does not already exists.

To meet the R.C.M. 701 standard, the Defense must show that the item(s) exist, and that
they are relevant to the Defense’s preparation for trial. Evidence is relevant if “it has any
tendency to make a fact more or less probable than it would be without the evidence” and “is of
consequence in determining the action.” M.R.E. 401.

R.C.M. 703 is the production standard, for all other evidence not within the control of
military authorities. Under R.C.M. 703, the Defense must show that the item(s) exist, and that
they are relevant and necessary to their theory of the case at trial. “Relevant evidence is
‘necessary’ when it is not cumulative and when it would contribute to a party’s presentation of
the case in some positive way on a matter in issue.” United States v. Rodriguez, 60 M.J. 239, 246
(C.A.AF. 2004); R.C.M. 703(e)-(f). The concepts of discovery and production are the lens
through which the Prosecution evaluated the Defense’s requests.

C.A.A'F. has held that trial counsel’s obligation under Article 46, UCMJ, includes
removing “obstacles to defense access to information” and providing “such other assistance as
may be needed to ensure that the defense has an equal opportunity to obtain evidence.” United
States v. Williams, 50 M.J. 436, 442 (C.A.A.F. 1999). However, discovery is not a tool for a
broad “fishing expedition.”

The discovery standards under R.C.M. 701 and the production standards under R.C.M.
703 place the burden on the Defense to show that the requested material actually exists. United
States v. Waldrup, 30 M.J. 1126, 1129 (N.M.C.M.R. 1989) (“in both R.C.M. 701(a)(2) and
703(f), MCM, 1984, it is incumbent upon the defense to show that the requested material

actually exists.”) Discovery is not an opportunity for the Defense to turn the trial counsel into
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As to the documentary portion of this request, all responsive documents currently known
to the Government and within the possession, custody or control of military authorities have

been previously disclosed to Defense Counsel separately via DoD Safe.

2. Who was involved in making the decision to hire [_Please include any
correspondence, notes, emails, letters, or verbal conversations involved in this process.

The interrogatory portion of this request exceeds the scope of R.C.M. 701 and should be
denied. Requests for verbal communications not documented or recorded also exceed the scope
of the Rule. That said, the Government is not aware of any evidence responsive to this request
that is within the possession, custody or control of military authorities since Dr.-was
not hired by the Coast Guard.

3. A complete list of any and all advice or consultation provided by Dr. 0
Government Agents in this case. This includes, but is not limited to, information Dr.
-instructed Government aéents to investiéate and/or reauest duriné interviews

of persons involved in this case. This includes the date and time of any advice or
consultation -g-rovided b)_[ Dr.-n this case.

This request exceeds the scope of R.C.M. 701 in that it asks the Government to create

discovery that does not already exist. This request should be denied.

The Defense bear the burden to prove that requested discovery exists. United States v.
Waldrup, 30 M.J. 1 126, 1129 (N.M.C.M.R. 1989) (“in both R.C.M. 701(a)(2) and 703(f), MCM,
1984, it is incumbent upon the defense to show that the requested material actually exists.”) They
have not done so here. Furthermore, a detailed response explaining why no R.C.M. 706(a)(6)
material has been withheld was provided to the Court in the Government’s response to the

Defense’s motion to dismiss for alleged Brady violations.

4. A list of any and all contacts with Dr.-including, but not limited to, phone

calls, teleconferences, personal meeting, emails, and written correspondence.
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This request exceeds the scope of R.C.M. 701 in that it asks the Government to create
discovery that does not already exist. It is the Defense’s burden to show that discovery exists,
which they have not done. As such, this should be denied. The Government does not possess a

list responsive to this request.

5. Defense ability to review the complete Coast Guard Investigative Services (CGIS) case

file.

First, it should be noted that the Government has not been untimely in responding to
discovery requests. As Defense Counsel know, discovery obligations are ongoing. As Trial
Counsel becomes aware of additional discoverable material, it is turned over to Defense Counsel
as soon as practicable. Here, the Government has provided to Defense over 33,000 pages of
material and data. Prior to its recent discovery requests, the Defense never requested information
related to Dr.-it was not required to be turned over earlier because it is not
exculpatory. Furthermore, the Government’s position remains that this material is not relevant or
material to Defense preparation, but simply a fishing expedition on the part of Defense.

Defense Counsel are already in possession of any documentary evidence responsive to
this request that is currently known, or in the possession, custody or control of military
authorities. The Government’s discovery obligation under R.C.M. 701 has been fulfilled. The
complete CGIS case file has already been discovered, copies of which have been furnished
directly to Defense Counsel for review. It is Defense’s obligation to prove that the requested
material actually exists. A proffer from Defense that there might be information outstanding is
not sufficient under R.C.M. 701.

As to email communications, there is no repository of email communications saved for
every person who has even been remotely related to this case. It is Trial Counsel’s responsibility

to demand that individuals in the military produce records responsive to discovery requests. Trial
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Counsel have done so repeatedly here. Defense Counsel are not entitled, nor do the rules require,

that they have access to inspect individual email accounts/files — as they are requesting.

6. The following be provided as it relates to the forensic testing done in this case by the
State of Alaska Department of Public Safety Scientific Crime Detection Laboratory

Forensic Report contained in Bates Pages 22688 — 22689:

a. A complete copy of the case file including:
i Chain of custody documentation;
ii.  All communications involving this case (phone logs, emails. etc.):
ili.  All bench notes, worksheets, and summary sheets created during the
analysis of all evidence associated with this case:
iv.  High quality copies of any evidence photographs taken;
v.  Hard copy of DNA data (electropherograms);

vi. Mixture interpretation worksheets, if applicable;
vii. Statistical calculations, if applicable

viii. Case Report(s)

b. Electronic copy of all raw DNA data files (GeneScan/Genotyper,

GeneMapperlD, or similar).
c. All Probabilistic Genotyping raw data/output files (if applicable).

d. Standard Operating Procedures and Quality Assurance Manual (hard copy or
electronic copy) in use at the time of the case completion.

e. A copy of the Unexplained Profile/Carryover/Contamination log and/or
Corrective Action log covering a period of at least one year prior to the
completion of the case and one year after the completion of the case (or to the
present).

f.  Curriculum Vitae from all technicians, analysts, and reviewers associated with
this case.

g. Proficiency test records from all technicians, analysts, and reviewers associated
with this case covering a period of at least one year prior to the completion of
the case to one year after the completion of the case (or to the present).

h. Internal and external DNA audits reports, including any findings, from at a
minimum two years preceding the completion of the case.

Trial Counsel have issued an investigative subpoena to the Alaska State Crime Detection

Laboratory requesting materials responsive to this request. On 16 November, the Government
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provided Defense Counsel a copy of the subpoena issued. Bates 033715-716. It lists all items

requested by Defense. The Government provided Defense Counsel any responsive materials
received as part of this subpoena as soon as received on 3 December 2021.

Since this material falls outside of military control, it remains the Defense’s obligation to
prove that the requested item(s) exist, and that they are relevant and necessary to their theory of
the case at trial. “Relevant evidence is ‘necessary’ when it is not cumulative and when it would
contribute to a party’s presentation of the case in some positive way on a matter in issue.” United
States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004). Though the Government issued a
subpoena and the State Crime Laboratory responded with relevant records, the Government does
not agree that each of the aforementioned items meet the requirements for R.C.M. 703

disclosure.

7. The names of any investigator, attorney, or any military member who had contact with
Dr.-iezardiné this case.

Again, this request exceeds the scope of R.C.M. 701 and should be denied since it asks
the Government to create discovery. In plain language, this is a request from Defense for general
information, not actual discovery that already exists. The Government is not in possession of any
documents responsive to this request that have not already been disclosed. The Detense’s right to
equal access to evidence and witnesses, and the ability to conduct an independent investigation,
has not been impeded. The Defense is free to talk to Dr.-and ask him to name any
“investigator, attorney, or military member” he had contact with regarding this case. Similarly,
the Defense is free to talk to any witness involved in the investigation or any witness on the
Government’s list. Military discovery rules do not require Trial Counsel to do the Defense’s

investigatory work for them or create material that does not exist.
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8. Dates of all conversations (in-person, telephonic or through written correspondence
with Dr.ﬁbv any member of the Coast Guard.
Like the above, this is an improper interrogatory and should be denied. The Defense’s
request asks Trial Counsel to create discovery. R.C.M. 701 does not require that the Government
do so. Moreover, the Defense have .failed to articulate why the dates of conversations with Dr.

- a witness not on the Government’s list and one who provides no exculpatory

information — are even relevant to Defense preparation.

9. The dates of destruction for any information relating to Dr._involvement in

this case. The names of the persons who destroyed the information, the names of the

erson/s who authorized the destruction of the information. and any documentation
relatiné to the destruction of information relatiné to Dr.i’nvolvement in this

case.

Trial Counsel is unaware of any discoverable material being destroyed. As such, no
responsive materials exist. The Government is similarly unaware of any consultation with Dr.
-prior to June 2020. It appears that Defense Counsel are grasping at straws in their

claim that materials have been destroyed that do not, nor have ever, existed.
As to the Defense request that the Government produce S/A-S/A- S/A

-FBI Agent-and Dr-at the Article 39(a) in order to permit the

Defense to ask them about their interactions and communications with Dr.-his too
should be denied. It is the threshold responsibility of Defense Counsel to present evidence that
discovery exists — they have failed to do so here. Nothing is stopping Defense Counsel from
speaking with any of the aforementioned personnel for the purposes of their own investigation.
Access to these witnesses has not been impeded by the Government in any way.

10. The designation letter that appointed CAPT-l_)SCG= as the Acting
Convening Authority on 25 June 2021.
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Material responsive to this request in the possession, custody or control of military

authorities was provided to Defense Counsel on 29 November 2021.

CONCLUSION
Based on the above, the Government requests that this Court deny the Defense motion to

compel production of evidence.

URRAYALLISON. el Tcon' s
LAIR

ate: 2021.12.03 12:56:02 -08'00"

1son B. Murra
LCDR, USCG
Trial Counsel

I certify that I have served or caused to be served a true copy (via e-mail) of the above

on the Defense Counsel on 3 December 2021.

Allison B. Murray
LCDR, USCG
Trial Counsel
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO
v. DEFENSE MOTION TO COMPEL
PRODUCTION OF
YN2 KATHLEEN RICHARD SENTENCING WITNESSES
U.S. COAST GUARD 3 DEC 2021

NATURE OF MOTION AND RELIEF SOUGHT

The United States files this motion in response to the Defense motion to compel the
production of witnesses. The United States respectfully requests that the court deny the defense
motion.

HEARING

The Defense has requested oral argument and the United States requests an opportunity

to respond orally to any argument made by the Defense.
STATEMENT OF FACTS

This Court previously compelled the Government to produce four witnesses for Defense
sentencing: Ms._Ms._Ms.d Ms-
Based on a shift in Defense Counsel and strategy, a new request for production of witnesses was
submitted by Defense. The Defense Counsel’s motion at 8 concedes that the production of the
previously approved four presentencing witnesses would no longer be necessary. The
Government, having no knowledge of this concession when it drafted its initial response on 16
November 2021 will respond to this motion assuming that each of the four previously requested

witnesses are no longer necessary. The Government has previously approved the following

witnesses for Defense in-person production at sentencing: Mr.-former Master Chief
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testimony.
LEGAL AUTHORITY AND ARGUMENT

The burden of proof and persuasion rests with the Defense as the moving party.
Specifically, the Defense must prove based on their synopsis of their expected testimony that
each witness requested for production is relevant and necessary. R.C.M. 703(c)(2). The analysis
for in-person prqduction differs for witnesses whose testimony is requested on the merits versus
sentencing. The in-person production of witnesses for sentencing is judged via the standards for
production in R.C.M. 1001(f).

It is well established that a military judge can properly exclude defense evidence, to
include the production of witnesses, if the evidence serves no legitimate purpose or if its
probative value is outweighed by certain other factors such as unfair prejudice, confusion of the
issues, or potential to mislead the jury. United States v. Hennis, 79 M.J. 370, 382 (C.A.A'F.
2020) (other citations omitted). In the same manner, the Court will correctly deny a motion to
produce witnesses when the witnesses’ testimony would be irrelevant or otherwise inadmissible.
United States v. McElhaney, 54 M.J. 120, 127 (C.A.A F. 2000).

Similarly, the Defense is also not entitled, via due process or Article 46, to the production
of witnesses whose testimony would be cumulative to that of other witnesses. United States v.
Williams, 3 M.J. 239, 242 (C.M.A. 1977). Corroboration is allowed for issues central to a
defense, but even the presentation of exculpatory evidence has been properly limited to only
three witnesses. /d. (citing United States v. Romano, 482 F.2d 1183, 1195 (5th Cir. 1973)); see
also United States v. Harmon, 40 M.J. 107 (C.M.A. 1994) (upholding judge’s ruling to limit

testimony to three witnesses on cumulative grounds during presentencing). For other, non-
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exculpatory issues, it is not an abuse of discretion for the Court to properly limit testimony to
two witnesses to avoid cumulativeness. United States v. Brown, 77 M.J. 638, 650-51 (A.C.C.A.
2018). When the Court denies production of witnesses solely on cumulative grounds the Defense
is allowed to choose which of the available witnesses they desire to have produced. Harmon, 40
M.J. at 108; Williams,3 M.J. at 243 n. 9.

The factors that are to be weighed to determine whether personal production of a witness
is necessary include: the issues involved in the case, the importance of the requested witness to
those issues, whether the witness is desired on the merits or sentencing, whether the witness
would be merely cumulative, and the availability of alternatives to testimony. United States v.
Tangpuz, 5 ML.J. 426, 429 (C.M.A. 1978).

A military judge’s ruling on the production of witnesses is reviewed under an abuse of
discretion standard, and denial of witnesses will not be set aside unless an appellate court has a
definite and firm conviction that the trial court made a clear error of judgment. United States v.
McElhaney, 54 M.J. 120, 126 (C.A.A.F. 2000). The Court’s decision will only be reversed if, on
the whole, denial of the defense witness was improper. United States v. Ruth, 46 M.J. 1, 3
(CAAF 1997).

Finally, providing proof of the witnesses’ expected testimony, to include a sufficient
proffer of their expected testimony is a burden placed solely on the Defense. R.C.M. 703(c). The
proffer of expected testimony must be sufficient to show its relevance and necessity. /d. To meet
the R.C.M. 703(c) requirement, the synopsis of expected testimony cannot simply be listing the
subject matters to be addressed, rather it must actually articulate what the witness will say about

those subjects. United States v. Rockwood, 52 M.J. 98, 105 (C.A.AF. 1998).
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Sentencing Witnesses

As noted above, the in-person production of sentencing witnesses is analyzed via R.C.M.
1001(f)(1). “In general, during the presentencing proceedings, there shall be much greater
latitude than on the merits to receive information by means other than testimony presented
through the personal appearance of witnesses.” /d. A witness may be produced for sentencing via
travel orders and subpoena only if (1) the testimony is necessary for a matter of substantial
significance to determining an appropriate sentence, (2) the weight or credibility is of substantial
significance to determining an appropriate sentence, (3) the other party refuses to enter into a
stipul.ation of fact containing the matters to which the witness would testify, (4) other forms of
testimony or testimony by remote means would be insufficient, and (5) the personal appearance
outweighs the difficulties, costs, timing, and potential delay of personal production. /d. at
1001(f)(2)(A-E). All elements in (A)-(E) must be resolved in favor of the Defense before the
Court orders the in person production of a sentencing witness.

The Defense requests this Court compel the production‘of witnesses solely for purposes

of sentencing. These witnesses are ME-MS-MS. Ms.
T
Mr.-The Defense has also requested that Mr.pproved by the

Government for sentencing only, be produced for the entirety of trial as emotional support for
YN2 Richard.

Overall, the Defense fails to articulate each of the required elements for this Court to
compel production for these witnesses because sufficient evidence has not been presented to
prove all of the required elements. In addition, many of these witnesses are cumulative relative to

one another or to witnesses previously granted Government production. The Government has no
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objection to these witnesses testifying via remote means which include video capability. The
Government also has no objection to entering into stipulations of fact. The Government,
however, objects to cumulative and unnecessary witness production.

. ez

The Government will produce ME2-Based on his present location in the

Norfolk/Chesapeake area, there is minimal cost, difficulty, or other practical difficulties in
obtaining the in-person presence of this witness. Factor (5) weighs heavily in favor of his
production.

b. M|

Based on this Court’s previous ruling with regard to Msnd assuming that

Ms-s no longer necessary, the Government will produce Ms-
c. Ms. nd Ms

These witnesses are cumulative of one another, and to Ms.-They also fail each
specification of R.C.M. 1001(f).

First, each of these witnesses fail element (1), as their in-person testimony is not a matter
of substantial significance to determine an appropriate sentence. Having first met YN2 Richard
in A-School five years ago, each can potentially give admissible testimony about their opinioné
of YN2 Richard’s pertinent traits of character. They will speak to YN2 Richard’s character, her
“dream of being married and a mother,” and her response to-death — all evidence that
Ms.-n:an provide. None of these matters is of such substantial significance that it must be
provided in-person versus alternative means of testimony, as prong (2) requires, and none is so
central or exculpatory that it requires witness corroboration.

Third, these witnesses fail element (3). The Government has not been requested to enter
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into stipulations for these witnesses. The Government would agree to enter into accurate
stipulations of fact for any factual matters which these witnesses could testify about.

Factors (4) and (5) also do not favor the Defense. The Government has no objection to
these witnesses testifying via remote means which include video capability. This is often
accomplished via Microsoft Teams or other VTC. This would assuage the Defense’s concerns
and additionally mean that they cannot satisfy the fourth required elements for this Court to grant
production. Moreover, any credibility concerns which are connected to these character
witnesses’ opinion testimony is not affected by whether they testify in person or remotely. It
cannot be said that the Defense would have a sentencing case solely comprised almost entirely of
telephonic witnesses. Indeed, the Government has granted three, with an additional witness
testifying remotely. The Defense is not entitled to production of witnesses that are cumulative
and not necessary. See United States v. Harmon, 40 M.J. 107 (C.M.A. 1994). If any of these
witnesses “feels strongly” that they should come support YN2 Richard in person, then they are
certainly able to do so without Government expense.

d. Mr. r. and Mr.
Once again, each of these witnesses are cumulative of one another, and to Ms.-
-a previously approved witness for sentencing. The Defense is not entitled, via due process
or Article 46, to the production of witnesses whose testimony would be cumulative to that of

other witnesses. United States v. Williams, 3 M.J. 239,242 (C.M.A. 1977). Mr s

nd Mr.-all knew YN2 Richard during the same time period, while receiving.
_All will speak to YN2 Richard’s “generosity

and empathy of others’nd what they perceived as YN2 Richard’s apparent

love for -This testimony will already be provided by Ms._Compelled
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production of witnesses from YN2 Richard’s time at_s cumulative

and unnecessary. Similar to above, if these witnesses feel strongly about being present in person
to support YN2 Richard, they may do so on their own volition without Government funding.

e. ITC

Here, the Defense has failed to articulate why lTC-)roduction is relevant and
necessary, considering the minimal substance of his testimony. ITC -'1as no oversight over
YN2 Richard’s actual work performance. He simply oversees her administrative movements at a
satellite campus of Base Kodiak in Anchorage. YN2 Richard continues to receive her rate-
specific work tasking from her current supervisor, CWO-t Base Admin in Kodiak
- not from ITC-Accordingly, even if ITC -can attest to YN2 Richard’s
“perseverance and dedication to the mission following her arrival at Base Kodiak,” the Defense
has failed to show why this testimony is necessary in-person. The weight to be given to his
opinion will not be controlled by his personal appearance versus remote appearance, rather it will
be controlled by the substance of his testimony. Any credibility concerns which are connected to
these character witnesses’ opinion testimony is not affected by whether they testify in person or
remotely. Furthermore, the Government has no objection to receiving this testimony by means or
stipulation or through electronic means, a consideration that the Court must consider before
granting production. Though the Defense have provided no evidence regarding the cost,
difficulty, or other practical concerns in obtaining the in-person presence of this witnesses, it
would require travel from Anchorage. Given lTC_limited knowledge of her actual work

performance, the practical difficulties of obtaining this witness are not outweighed.
Mr.-is cumulative of Master Chie previously approved witness. Each were
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members of YN2 Richard’s chain of command while she was stationed in Cleveland and can
speak to her performance and professionalism while stationed there. Compelled production of
Mr. -is unnecessary.

Emotional Support Person

Put simply, the Government is under no obligation, nor should this Court require, the
compelled production of an emotional support person for the accused in a court-martial for the
duration of trial. To do so in this case, in contrast to the precedent set for all others accused of
crimes in the military justice system, would be changing precedent and providing the Accused
with favorable treatment relative to others. It does not matter the cost, it is unnecessary.

Mr. -as YN2 Richard’s-has been granted production for sentencing
only. There is no justification to produce him for the entirety of trial.

Though the Defense motion points to “other contexts” where individuals have been
produced at trial to provide emotional and mental health support, such as for victims of sexual
assault, this is not a case that warrants exception to the Joint Federal Travel Regulations. There is
no Coast Guard policy that provides funding for an escort or emotional support person for an

Accused. JTR 030706, Travel for Military Justice Proceedings. In contrast, the Joint Travel

Regulations do permit funding for an attendant or escort for a Sexual Assault victim who is
testifying or participating in a court-martial, hearing, pre-trial interview, or other hearing or
panel, including Congressional. JTR 030704. The rules for compelled production of witnesses at
under R.C.M. 703 do not apply. Moreover, the Accused at trial will have access to three
attorneys, including Civilian and Individual Military Counsel, and all chaplaincy, medical, and
CG SUPRT services. The Government will in no way prevent her from receiving any necessary

medical or mental health treatment during that time. Providing Mr.-per diem benefits
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO
v. DEFENSE MOTION TO COMPEL
FUNDING FOR TRIAL
YN2 KATHLEEN RICHARD
3 DEC 2021

U.S. COAST GUARD

NATURE OF MOTION AND RELIEF SOUGHT
The United States files this motion in response to the Defense motion to compel funding
-he defense expert consultants, to travel to Norfolk, VA for trial. This Court should deny
the Defense motion as this issue is either moot or not yet ripe.
HEARING
The Government requests oral argument on this motion.
STATEMENT OF FACTS
On 10 November 2021, the defense submitted requests for additional funding for Dr.
-Dr.-and Dr.-for trial. The Convening Authority approved these requests on
29 November 2021. Trial Counsel received copies of the signed approval for funding on 3
December 2021.
Defense Counsel submitted requests for additional funding for Ms-and Mr.-on
17 November 2021. One day later, on 18 November 2021, the Defense filed this motion to
compel. Trial Counsel have since routed these requests to the Convening Authority. They have
not yet been reviewed for consideration; however, there is no indication that they will not be
approved.

On 10 November 2021, the Defense submitted a request for a Spanish interpreter for trial
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“bluc and unresponsive,” face-down and swaddled by_in her crib a_

_locatcd in Coast Guard Base Kodiak housing. The last individual to
observe-alive was-the Accuscd, approximately three hours carlier.
3. After ﬁnding-unresponsive, YN2 Richard and BM2_drovc to

Providence Kodiak Island Hospital. (Bates 000442; 000441; 000443). After resuscitative efforts

failed,-was pronounced dead by Emergency Room physician Dr. -t

approximately 1922 hours.

4. Kodiak Police, Alaska State Troopers, and Coast Guard Investigative Services responded

to the hospital. (Bates 022248).

5. Kodiak Police Detective_took several photographs of| -after her

arrival to the hospital and after resuscitative efforts failed. (Bates 022248; 000600-000633).
6. Through the course of the investigation, CGIS obtained video surveillance footage from
Kodiak Providence Island Hospital and body camera footage of responding Kodiak Police

officers.

7. Alaska State Trooper-nd CGIS Special Agen_visited-
-he evening of 18 April 2020 to examine the scene, includin-:rib.

(Bates 000137-158). Trooper-took photographs. Additional photographs of the residence
were taken by CGIS Special AgentfJffon 22 April 2020. (Bates 000011-84).
8. On 21 April 2020, State of Alaska Medical Examiner -erfonned an autopsy

of-CGIS S/A-attended the autopsy where photographs were taken. (Bates

000220-287).

9. In the months leading up to-death, BMZ-observed-

her growth and her abilities. Photographs and video were taken by the Accused and BMZ-
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-These pictures depicttrong ncck control and ability to keep her head stcady

from a prone position. In addition, thc Accused took several pictures of] -the morning of
her death on 18 April 2020. These picturcs show a happy, healthy baby with no signs of injury.

WITNESSES AND EVIDENCE

The Government offers the testimony of Det._Trooper_
Al - - - oo

documentary exhibits:
o Videos of [ Jtive - Enclosure A (7 Videos: OrigFile 1515, 1516, 1518, 1672,
1677, 1743, 1747)
e Photographs of-Alive — Enclosure B (14 Photos)
e Photographs of] -at Kodiak Providence Hospital on 18 April 2020 — Enclosure C
(34 Photos)
¢ Body Camera Footage of Kodiak Police on 18 April 2020 — Enclosure D (1 Video:
OrigFile 611)
¢ Video Surveillance from Kodiak Providence Hospital on 18 April 2020 — Enclosure E (3
Videos: OrigFile 278, 279, 280)
e Photographs of et Autopsy on 21 April 2020 — Enclosure F (42 Photos)
e Photographs of Crime Scene on 18 April 2020 — Enclosure G (18 Photos)
e Photograph of Crime Scene on 22 April 2020 — Enclosure H (22 Photos)
LEGAL AUTHORITY
R.C.M. 906(b)(13) recognizes a preliminary ruling on admissibility of evidence as a
request which may be made by a motion for appropriate relief. A request for a preliminary ruling

on admissibility is a request that certain matters which are ordinarily decided during trial of the
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general issue be resolved before they arise, outside the presence of the members. The purpose of
such a motion is to avoid the prejudicc which may result from bringing inadmissible matters to
the attention of the court members. Whether to rule on an evidentiary question before it arises
during trial is a matter within the discretion of the military judge. Rule for Courts-Martial
(R.C.M.) 906(b)(13), Discussion.

Relevant evidence is generally admissible. M.R.E. 402. Relevant evidence is any evidence
which tends “to make the existence of any fact of that is of consequence to the determination of
the action more or less probable than it would be without the evidence.” M.R.E. 401. Under
Military for of Evidence (M.R.E.) 402, all evidence that is relevant is admissible unless it is
prohibited. Pursuant to M.R.E. 403, courts may exclude relevant evidence if the probative value
of the evidence is substantially outweighed by unfair prejudice, confusing the issues, misleading
the members, undue delay, wasting time, or needlessly presenting cumulative evidence. Although
evidence is generally admissible if relevant, the military judge may exclude relevant evidence if
its probative value is substantially outweighed by a danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the members, undue delay, wasting time, or needlessly
presenting cumulative evidence. M.R.E. 403. M.R.E. 403 is a rule of inclusion, not exclusion. United
States v. Teeter, 12 M.J. 716 (A.C.M.R. 1981) (stating that striking a balance between probative
value and prejudicial effect is left to the trial judge and that the balance ‘;should be struck in favor
of admission.”). The passive voice suggests that it is the opponent who must persuade that the
prejudicial dangers overcome the probative value. United States v. Leiker, 37 M.J. 418 (C.M.A.
1993).

Authentication. M.R.E. 901 requires “authenticating or identifying an item of evidence”

by the proponent producing the evidence “sufficient to support a finding that the item is what the
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proponent claims it is.” Under M.R.E. 901, cvidence authenticity scrves a condition to
admission. M.R.E. 901(a). It is highly unlikely that a challenge to authenticity can be made to any
of the videos and photographs offered.

ARGUMENT

1. Videos of-Alive
Short videos of -)efore she died is highly probative that-death was non-

accidental or caused by SIDS. These videos show that-n the weeks leading up to her
death exhibited strong neck muscles, good head control, and prolific use of her legs. The videos
range from 25 March 2020 to 17 April 2020, all of which show-apable of steady control
of her head and awareness of her surroundings. This is highly probative to foreclose the theory
tha-died accidentally when she was swaddled and laid face down into the mattress
because she was unable to lift her head to prevent her own asphyxiation. Though an infant’s age
is a general indicator of a child’s neck muscle development, a video of-n the prone
position shortly before she died is the best evidence to show this child’s ability to lift her own
head. The Government’s medical experts will also refer to these videos in discussing the
unlikelihood of SIDS or self-suffocation. The Government bears the burden to prove beyond a
reasonable doubt tha-death was not accidental or SIDS-related and this evidence is
necessary for that purpose. The fact thatrms may have been swaddled at the time of
her death goes to the weight of the proffered evidence.

This evidence satisfies the Military Rules of Evidence for admission: videos of] -

will be authenticated at trial by BMZ_are relevant, violate no privilege,

and contain no hearsay.

2. Pictures of llive
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Like above, the photos of-1ours before she died are highly probative to show that
the abrasion to her chin and petechiac on her neck were caused at the time of death and did not
preexist her death. Specifically, photos taken on 17 April and 18 April, as late as 1337 hours the
day shc died, show a lack of injury to her face, chin, neck and back of her head. As the
Government bears the burden to prove beyond a reasonable doubt that-vas murdered,
the lack of injury immediately before her death is probative to show that the injuries were
inflicted on-when she was smothered to death by the Accused pressing-face
into the mattress. The abrasions and petechiae are also probative of the time of the charged
murder and the exact manner of death. This evidence also satisfies the rules of evidence. As
with the videos, BMZ-will provide the necessary foundation for authentication.

3. Emergency Room Photographs, Video and Autopsy Photos

The ER footage sets the scene for the medical response by showing BM2-
exiting the vehicle with-n his arms before passing her to an attending nurse. This video
shows what-is wearing when she arrives at the hospital and provides critical context té
the timeline of events. The Government offers three videos from the ER, each showing a
different angle, perspective, and timeline of when they arrived to the hospital.

The body cam video and autopsy photos show the injuries on-at the time of her
death, which is probative to the time, cause and manner of death. Specifically, the photos show
dried blood on -lips, pacifier imprints around her mouth, abrasions and bruises to her
chin, marks to the back of her head, and livor mortis. The bruises did not form post-mortem.
Bruising requires circulating blood, which of course, requires a beating heart. The Government’s
medical experts will also rely on these photographs in rendering an opinion as to the cause and

manner of death. Thus, testimony alone will not be sufficient to establish this point, as the
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photographs will be used to illustrate and cxplain the testimony for the fact-finder. The photos
demonstrating livor mortis arc also probative to the time of the death, which is critical for the
Government to disprove anyonc other than the Accused had access to the child. The manner in
how the blood dricd on the lips coupled with the imprint around the mouth is probative for a fact-
finder to visualize how the pacifier was pressed into her mouth at the time of death.

The Government will be able to satisfy the rules of evidence by calling the appropriate
witnesses to lay the foundation for these photos to be admitted. In this case, Det.-vill lay
the foundation for the photographs taken of-at Kodiak Providence Hospital and the body

camera footage from Kodiak Police as the photographs of-were taken; Dr.-

will provide the necessary foundation for photographs taken at autopsy; and either S/A-

-or BMZ-will lay the foundation to authenticate the hospital footage.

4. Crime Scene Photographs Taken on 18 and 22 April

Photos of the victim’s bedroom, crib and pacifier are probative to understand how
-was suffocated while placed face down in her crib. It also serves as corroboration of the
Accused’s statement on 19 June 2020 about how she swaddled-placed her face down
with her pacifier, and “might have” pushed her face into the mattress. See United States v.
Curtis, 44 M.J. 106 (C.A.A.F. 1996) (crime scene photographs in a double homicide properly
admitted because they provided the members with an additional sense of what occurred while

corroborating the accused’s confession). The Government intends to call Trooper-

'pecial Agentnd/or Special Agent-o lay the foundation

necessary for authenticating these photographs.

5. The Photographs and Videos Are Not Qutweighed by Unfair Prejudice

The digital evidence poses a negligible risk of unfair prejudice. Though some are
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disturbing, the graphic nature of the photographs stems from the graphic nature of the crime, not
from any separate unfair prcjudice. The Government is not seeking to gain an unfair advantage
in trial by inflaming or shocking the consciousness of the fact-finder; each sct of evidence has
been carefully selected for a specific, permissible evidentiary purpose—to identify the victim, to
demonstrate the force used and the causc of death; to provide a visual aid and context to the
charged offenses, and to establish the trustworthiness of the Accused’s confession pursuant to
M.R.E. 304(c). See Curtis, 44 M.J. at 144; see also United States v. Gray, 37 M.J. 730, 739
(C.M.A. 1992) (finding that claims of unfair prejudice have “no merit” concerning a photograph
of the victim’s badly decayed face with a gunshot wound to the eyé socket as “[p]hotographs,
although gruesome, are admissible if used to prove time of death, identity of the victim, or exact
nature of wounds.”); United States v. Murphy, 30 M.J. 1040, 1051 (C.M.A. 1990) (“The
prosecution is not required to sanitize a brutal killing.”); United States v. Whitehead, 30 M.J.
1066, 1070 (C.M.A. 1990) (“Whether [photographs] . . . were inflammatory is not a matter of
importance” as “[t]hey served a legitimate purpose).

The videos and photographs will not be cumulative. While this motion lays out the
complete set of photos (e.g. all autopsy photos), the photos offered at trial will only be a select
portion of the complete set, each showing a unique perspective. The reason for including the
complete set for the purposes of this motion is to obtain a preliminary ruling on admissibility for
a particular type of digital evidence; namely, whether videos/photos of] -live, autopsy
photos, residence photos, hospital footage and ER photos are relevant under M.R.E. 401 and
admissible under M.R.E. 403. The Government will move to admit these particular images and

photographs through witness testimony at trial.
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
DEFENSE RESPONSE TO

v. GOVERNMENT MOTION IN LIMINE -
ADMISSIBILITY OF EVIDENCE

KATHLEEN RICHARD
YN2 USCG 3 DECEMBER 2021

MOTION

the government’s motion to admit videos of
irior to her death, the photographs of
t the Kodiak Providence Hospital, and the autopsy photographs. The defense also
requests that the court irohibit the iovemment from referring to the photographs of YN2

the court deny

BM2

Richard’s and BM2 residence as a “crime scene.”

FACTS

2. -resided wit_YNZ Kathleen Richard and BM2-

3. YN2 Richard and BM2 -shared _

4. Richard and BM2 took photographs and videos of their interactions
wit sing their respective 1Phones.

5. On April 18, 2020, YN2 Richard came home to find
non-responsive in her crib at Kodiak, Alaska base housing while BM
for her.

6. YN2 Richard began screaming for to come help. BM2_
picked up-and was told by Ms. to start CPR and take her to the hospital.

M2
7. YN2 Richard, BM2nd -drove to the Providence Kodiak Island

Medical Center.

8. Upon arrival, YN2 Richard and BM?2 rushed into the Medical Center with
ﬂThe hospital video shows n a state of distress. YN2 Richard ran into the

Medical Center with no shoes, no purse, and the car’s engine running in the parking lot.

iscolored and
was caring
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9. The medical staff was unable to revive and she pa
doctor’s notce indicates tha ikcly died of “SIDS” and
distraught.” Enclosure CCC.

April 18,2020. The
cre “‘understandably

lO.!was sent to the Alaska Medical Examiner’s Office for an autopsy. An autopsy was
performed on April 21, 2020. A Coast Guard Investigative Services (“CGIS”) agent was present
during the autopsy. The Alaska Medical Examiner found that‘death was “Probable
Asphyxia” due to “Prone position of swaddled infant in bedding (blankets in infant crib).” The
Medical Examiner’s report states, “The manner of death is classified as undetermined.”
Enclosure W.

11. As part of the investigation, CGIS seized both YN2 Richard’s and BM2
iPhones and extracted all of the content from their iPhones. The extractions have been provided
to the defense as part of the discovery process. Both extractions contain thousands of pages and
include hundreds, if not thousands, of photographs and videos.

BURDEN

The burden of proof and persuasion rests with the Government as the moving party. The
standard of proof as to any factual issue necessary to decide this motion is by a preponderance of
the evidence. R.C.M. 905(c).

LAW

The law establishes that the proponent of the evidences bears the burden to prove its
admissibility and the Military Judge ultimately determines whether the evidence is admissible.
M.R.E. 104; M.R.E. 401. M.R.E. 104(c) states that a military judge must conduct any hearing on
a preliminary question so that the members cannot hear it if: (1) the hearing involves the
admissibility of a statement of the accused under M.R.E. 301-306; (2) the accused is a witness
and so requests; or (3) justice so requires.

M.R.E. 401, 402, and 403 control the admissibility of evidence. Per M.R.E. 401,
“evidence is relevant if: (a) it has any tendency to make a fact more or less probable than it
would be without the evidence; and (b) the fact is of consequence in determining the action.”
Under M.R.E.402, “Relevant ecvidence is admissible unless any of the following provides
otherwise: (1) the United States Constitution as it applies to members of the Armed Forces; (2) a
federal statute applicable to trial by courts-martial; (3) these rules; or (4) this Manual. Irrelevant
evidence is not admissible.” Per M.R.E. 403, “The military judge may exclude relevant evidence
if its probative value is substantially outweighed by a danger of one or more of the following:
unfair prejudice, confusing the issues, misleading the members, undue delay, wasting time, or
needlessly presenting cumulative evidence.”

If evidence does not help a member decide the case accurately, the evidence should be
excluded because it is not relevant. Irrelevant evidence is never admissible because it does not
assist the trier of fact in reaching an accurate and fair result. If the court determines the evidence
is relevant, it still must pass an M.R.E. 403 balancing test. It is only when a factfinder might

2
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trial. Although the defensc concedes that it is possible some of the photographs are relevant, the
majority of these photographs scrve no legitimate purpose. The government must present how
each of thcse photographs are relevant and the purpose for each photograph. The government’s
proffer in its motion is insufficient because they must demonstratc why thesc particular
photographs are necessary to their case and what fact of consequence is more or less probable
with the use of the photograph.

The court in United States v. Mobley, 28 M.J. 1024, 1031 (A.F.C.M.R. 1989) determined
the probative valuc of the photographs of the victim’s exposed skull was outweighed by the
danger of unfair prejudice and were not necessary because “the photographs portrayed the results
of trauma that could just as easily have been described and readily comprehended.” The court
concluded. “The photographs add very little, if anything, except the potential for shock value.
Based on our review of the record we conclude that the M.R.E. 403 balance is this instance is
struck strongly in favor of exclusion.” Jd__All 34 photographs are not needed to convey the
exact nature of the alleged injuries toh See United States v. Witt, 73 M.J. 738 (A.F.
C.C.A 2014). The government has not provided a legitimate purpose for each of these
photographs therefore, the probative value of the photographs is outweighed by the danger of
unfair prejudice to YN2 Richard.

IV.  Body Camera Footage from Kodiak Police on 18 April 20 (Enclosure D)
The defense does not object to the admission of this video.

V. Video Surveillance from Kodiak Providence Hospital on 18 April 20 (Enclosure
E)

The defense does not object to the admission of these three videos.

VI.  Photographs of-rom Autopsy (Enclosure F)

Similar to the argument above with the photographs at the Kodiak Providence Hospital,
the defense concedes that it is possible some of these photographs are relevant, but the majority
of these photographs serve no legitimate purpose. The government must present how each of
these photographs are relevant and the purpose for each photograph. The government’s proffer
in its motion is insufficient because they must demonstrate why these particular photographs are
necessary to their case and what fact of consequence is more or less probable with the use of the
photograph.

VII. Photographs of Crime Scene on 18 April 2020 (Enclosure G)

Defense does not object to the admission of these photographs at trial. However, the

defense objects to labeling or referring to these phot “crime scene.” These are
photographs of YN2 Richard’s and BM2 It is up to the trier of fact to
determine if a crime occurred at
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VIIL. Photographs of Crime Scene on 22 April 2020 (Enclosure H)

Defense docs not object to the admission of these photographs at trial. However, the

dcfensce objecets to labeling or referring to these photographs as “crime scene.” Thesce are
photographs of YN2 Richard’s [t is up to the tricr of fact to
determine if a crime occurred at

RELIEF REQUESTED

The Defense respectfully requests that this Court exclude the following:

e Videos of BM
e Photographs o
¢ Photographs of]
e Autopsy Photographs

e Prohibit the government from referring to the photographs of YN2 Richard’s and
BMZH

EVIDENCE

prior to death
t the Kodiak Providence Hospital

The defense offers the following for the court’s consideration:

e Enclosure IIIII: Video of YN2 Richard with-

/s/ Billy L. Little, Jr.
B. L. LITTLE, JR.
Counsel for YN2 Kathleen Richard

l. LUC!

LCDR, JAGC, USN
Individual Military Counsel

/s/

C.B. SIMPSON
LT, USCG
Detailed Defense Counsel

Appeliate Exhibit | 74
Page [ of_X_







































UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES
\2 GOVERNMENT RESPONSE TO
DEFENSE MOTION FOR
YN2 KATHLEEN RICHARD APPROPRIATE RELIEF — PRESERVE

CLAIMS FOR FEDERAL REVIEW
U.S. COAST GUARD

3 DEC 2021

RELIEF SOUGHT

The United States files this response in opposition to the Defense’s motion for

appropriate relief and asks that this Court deny the Defense’s motion.
HEARING
A hearing is requested to present oral argument.
BURDEN OF PERSUASION AND BURDEN OF PROOF

As the moving party, the Defense bears the burden of persuasion to prove that Articles
118, 119, and 131(b) are void-for-vagueness. R.C.M. 905(c)(2).

As the proponent of the evidence, the Government bears the burden of persuasion to
show that electronic evidence derived from YN2 Richard’s devices and the testimony of BM2

B - oisivic. R.C.M. 905()(2).

The burden of proof for any contested factual issues related to this motion is a

preponderance of the evidence. R.C.M. 905(c)(1).
FACTS
The facts relevant to the issues raised in this motion are as follows:
1. This case was referred to General Court-Martial on 25 June 2021. YN2 Kathleen Richard

(hereinafter: “the Accused”) has been charged with two specifications of Article 118 (Murder)

and one specification of Article 131b (Obstructing Justice). Based on this Court’s ruling, the
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Additional Charge of Article 119 (Involuntary Manslaughter) has been dismissed, without

prejudice.

2. The Accused and BMZ_at the time o-
eath || -  --s: 2 oM

3. Pursuant to_in The Superior Court for the State of Alaska,

001098-001103. Priofthe parties appeared telephonically with the presiding

Superior Court to offer evidence in support of their request_lt was noted that the

4. Prior to the decision-YN2 Richard met with CGIS on 19 June 2020 for an

interview. She made several notable admissions related to harminSee

Government’s 27 August 2021 Response to Defense Motion for Appropriate Relief CGIS

Alleged Promises.
5. Subsequent to her admissions to CGIS, YN2 Richard separately told BM2J|

on two occasions that she killed -These were private conversations. Specifically, the

Accused told BMZ-hat she swaddled-ut her face-down in her crib, held
-head down against the mattress until she stopped crying, and left the room. The first

time YN2 Richard shared this information with BM2 ||| l2s on 19 June 2020. Bates

017567; Bates 019118. BM2 |2 2 hard time believing YN2 Richard at this

moment. In his mind, “my thought process was, like, “Well, she’s been here for like, seven, eight
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hours. Like, of course, you know, you can break someone and make them believe anything.”
Bates 019118. In reality, CGIS" interview with YN2 Richard lasted no more than 1 hour and 40
minutes. YN2 Richard subsequently met with Coast Guard Medical providers and spent the
afternoon getting tested for COVID-19. She chose not to communicate with BM2-
in the intervening time.

6. The second time YN2 Richard told-hat she harmed -by pushing her

head into the mattress was days later during a phone call from YN2 Richard to BM2[|l}}
D R - o ihat she could deny
what she did to-for a month and a half and then say “this is what happened”, questioned
her twice. She reassured-tating “No, this is what happened.” Bates 017567. YN2
Richard wanted BM2_to be understanding and supportive of her.
7. BM2 || t2t<d that YN2 Richard did not cry when she told him she had killed

-le described her as “neutral” and showing no emotion while telling him what she had

done tof i Bates 017567.

8. The day of-death, YN2 Richard told BM2-hat she “might have
swaddled-too tight.” Bates 017567. |

9. Later, YN2 Richard walked back her statements to-telling BM2-
I

Bates 019111-12. At this point, BMZ-did not know what to believe.

10. On 22 June 2020, BMZ-was interviewed by CGIS. CGIS shared with BM2

-that “we know who did it because there was an admission.” BM2-

was under the assumption that YN2 Richard had been interviewed by CGIS for “like seven

”»

n or around 21 June 2020 that “they kind of just, like, pressured me into, like, saying it.

hours™ on 19 June 2020. Bates 019067. He reiterated this assumption on 25 June 2020, but CGIS
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explained that she had not, that her interview lasted only one hour and 30 minutes. Bates 0191 14.
BMZ_was asked if he thought he and YN2 Richard_BMZ
-responded, “I have no idea. I mean if we do then kids are obviously out of the
question.” Bates 019088.

11. 0n 25 June 2020, BM2JJ < icphoned CGIS and asked to meet again. BM2

-esired greater clarity, and asked to see some medical evidence of -

condition. Bates 019107. BMZ-desired some semblance of closure. Bates 019126.

CGIS explained the medical examiner’s report and showed him photographs of| -Autopsy

photographs DSCN0007, DSCNO0O1 1, and DSCNO0012 were shown. Bates 000968-69. Prior to
seeing the photographs or medical evidence, BMZ-stated that “I don’t think [ could

be under the same roof as her.” Bates 019127. After seeing the photographs and medical

evidence, BMZ-old CGIS that he was going to speak with Master Chief-
“right now”. Bates 019164. BM-poke to Master Chief -and told him that
YN2 Richard admitted what she had done and that he was || TR xs

017672.

12. On 26 May 2020, CGIS obtained consent from YN2 Richard to search her iPhone 11,
phone numbe-or “preserved or deleted text messages, call logs, picture
messages, video messages, photos, video, web data to include searches and cached data and
email relating to the alleged offenses.”

13. On 30 May 2020, Coast Guard Military Judge Jeffrey Barnum issued a search
authorization for YN2 Richard’s Apple iPhone, identified by phone number_

This authorized Special Agent-or law enforcement agents acting on his behalf, to

search the Apple iPhone identified by phone numbe_for “*phone call history; call
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logs; contacts; SMS/MMS messages; photos and videos (including any photos or videos
wherever they are stored on the device); geolocation data; and application data for the following
applications; Instagram, Facebook.” Bates 000664.

14. An additional search authorization was issued by Military Judge Barnum on 30 May
2020 for YN2 Richard’s silver/gray Apple MacBook laptop computer, Serial Number

15. YN2 Richard’s revocation of consent to search her phone on 25 June 2020 did not disrupt
the search authorization previously issued on 30 May 2020.

WITNESSES AND EVIDENCE

The Government does not intend to present any evidence or witnesses.

LEGAL AUTHORITY AND ARGUMENT
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2. Not only is the Defense’s argument meritless, but the Defense lacks standing to
challenge Articles 118, 119 and Article 131b as being unconstitutionally vague.

Despite the fact that this issue has been litigated and re-litigated several times, the
Defense continues to assert that the charges are void-for-vagueness. At issue here is the term
*“asphyxiation” in Articles 118 and 119, the legal standard of “culpable negligence” in Article
119, and the term “wrongful” in Article 131b. The Defense is making as-applied and facial
vagueness challenges, claiming that these terms “do nothing to narrow the class of people who
could be charged with a crime” and “could encompass anything the Government deems to be
wrong.” Defense Motion at 5. |

The law is clear on this issue. In an as-applied vagueness challenge, a party who has
notice of the criminality of his own conduct from the challenged statute may not attack it on
grounds that the statute does not give fair warning to other conduct not at issue in the case.
Parker v. Levy, 417 U.S. 733, 756 (1974). In other words, “One to whose conduct
a statute clearly applies may not successfully challenge it for vagueness.” /d.; Woodis v. Westark
Community College, 160 F.3d 435, 438 (8th Cir. 1998). Since YN2 Richard is clearly a member
of the Armed Forces and subject to the Uniform Code of Military Justice, the Defense lacks
standing to challenge on void-for-vagueness grounds.

In a facial vagueness challenge, a court, generally speaking, “must uphold a facial
challenge “only if enactment is “impermissibly vague in all of its applications.” Village of
Hoffman Estates v. Flipside, 455 U.S. 489, 494-95, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982).

However, laws that implicate constitutional rights receive a more stringent facial vagueness
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test. Id. at 499, 102 S.Ct. 1186. In the First Amendment context, for example, facial invalidation
is appropriate where the law reaches a substantial amount of protected conduct, even if the law is
not vague in al/l its applications. /d.; Levy, 417 U.S. at 760, 94 S.Ct. 2547. This is certainly not
the case here.

In the present case, YN2 Richard lacks standing to challenge for vagueness because she
has notice of the criminality of her own conduct from the challenged statutes. This Court, in its
ruling on 29 November, held that she did. The military is a notice pleading jurisdiction. United
States v. Sell, 3 C.M.A. 202, 206 (1953). All that is required for a charge and specification to be
sufficient is that they “first, contain the elements of the offense charged and fairly inform the
defendant of the charge against which he must defends, and, second, enable him to plead an
acquittal or conviction in bar of future prosecutions for the same offense.” Hamling v. United
States, 418 U.S. 87, 117 (1974). The Government has met its burden. The Defense has more than
adequate notice to inform her that she must defend herself against murder and obstruction, and
enable a plea.

For the reasons which differentiate military society from civilian society, Congress is
permitted to legislate both with greater breadth and with greater flexibility when prescribing the
rules by which the military shall be governed than it is when prescribing rules for the civilian
society. 10 U.S.C.A. §§ 933, 934. Parker v. Levy, 417 U.S. 733 (1974). The general articles of
the Uniform Code of Military Justice are not subject to being condemned for specifying no
standard of conduct at all, but are of the type of statute which by their terms or as authoritatively
construed apply without question as to certain activities, But whose application to other behavior
is uncertain. /d. Since YN2 Richard is clearly a member of the Armed Forces and subject to the

Uniform Code of Military Justice, the Defense lacks standing to challenge on void-for-vagueness
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grounds. Furthermore, challenges to “asphyxiation™ in Article 118 and 119, the legal standard of
“culpable negligence™ in Article 119 and term “wrongful™ in Article 131b are meritless.

3. Valid search authorizations were issued for the Accused’s cellular phone and
laptop; subsequent revocation of consent to search her phone did not disrupt this
authorization.

Evidence obtained from reasonable searches conducted pursuant to a search warrant or
search authorization ... is admissible at trial when relevant and not otherwise inadmissible under
these rules of the Constitution of the United States as applied to members of the Armed Forces.”
M.R.E. 315. Evidence obtained as a result of an unlawful search or seizure made by a person
acting in a governmental capacity is inadmissible. M.R_E. 311(a).

On 26 May 2020, CGIS obtained consent from YN2 Richard to search her iPhone 11,
phone number-or “preserved or deleted text messaées, call logs, picture
messages, video messages, photos, video, web data to include searches and cached data and
email relating to the alleged offenses.” Her consent to search is documented; she chose to
provide her phone to CGIS willingly.

On 30 May 2020, Coast Guard Military Judge Jeffrey Barnum issued a search
authorization for YN2 Richard’s Apple iPhone, identified by phone numbe_
This authorized Special Agen-or law enforcement agents acting on his behalf, to
search the Apple iPhone identified by phone number_for “phone call history; call
logs; contacts; SMS/MMS messages; photos and videos (including any photos or videos
wherever they are stored on the device); geolocation data; and application data for the following
applications; Instagram, Facebook.” Bates 000664. An additional search authorization was

issued by Military Judge Barnum on 30 May 2020 for YN2 Richard’s silver/gray Apple

MacBook laptop computer, Serial NumberJj NRNNNIIIII2tes.000665-66. YN2
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Richard’s revocation of consent to search her phone on 25 June 2020 did not disfupt the search
authorization previously issued on 30 May 2020. The search authorizations issued previously
remained in effect.

All evidence derived from the Accused’s electronic data that the Government will seek to
introduce at trial has been obtained lawfully pursuant to a valid search authorizations.
Suppression is unjustified because there has not been an unlawful search or seizure.

EVIDENCE
The Government does not intend to introduce any witnesses; the following documentary

exhibits are enclosed to this motion:

e AE.Il-GGG:
e AE.II- HHH: £ YN2 Richard and BM2 || |||

e A.E.II - III: Search Authorizations of YN2 Richard’s Cellular Phone and Laptop

CONCLUSION

Based on the above, the Government requests that this Court deny the Defense motion in

!IIISOH ! |!urra!

LCDR, USCG
Trial Counsel

its entirety.

I certify that I have served or caused to be served a true copy (via e-mail) of the above

on the Defense Counsel on 3 December 2021.

A||1son B. Murra'

LCDR, USCG
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
DEFENSE MOTION TO COMPEL
v. ADDITIONAL FUNDING FOR
HOMICIDE INVESTIGATOR
KATHLEEN RICHARD
YN2 USCG 31 DECEMBER 2021

MOTION

Pursuant to Rules for Courts-Martial (“R.C.M.) 906(b)(7) and 703(d), the defense
moves this Court to compel additional funding for he defense homicide

investigator consultant and witness, to provide assistance to the defense at trial.

BURDEN

The burden of proof on any factual issue necessary to decide this motion is on the defense

by a preponderance of the evidence. R.C.M. 905(c).

1.

FACTS

On April 18. 2020 M2
#ﬂd YN2 Kathleen Richard (formerly “Kathleen Flores Guerra”)) was
ound non-responsive in her crib at Kodiak, Alaska base housing. An exhaustive
statement of facts was provided to this Court in Defense Counsel’s Motion to Compel
Production of Expert Consultants filed on July 8, 2021. In the interest of judicial

economy, those facts are incorporated into this filing by this reference. Additional facts
relevant to this motion are included below.

On May 19, 2021, Defense Counsel requested the assistance of a homicide investigator
(Defense Appellate Exhibit G).

. On June 18, 2021, the Convening Authority denied the defense’ request for a homicide

investigator (Defense Appellate Exhibit H).

On July 8, 2021, Defense Counsel filed a motion to compel the Government to provide
funding for a defense homicide investigator.

On September 27, 2021, the Court denied the defense’ motion to compel funding for a
defense homicide investigator.

October 11, 2021, Defense Counsel filed a motion to reconsider the Court’s ruling.

Appeliate Exhibit ) 5'-‘
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7. On November 18, 2021, the Court granted the defense’ motion to reconsider and ordered
the Government to fund 120 hours of work fo“travel to and from

Norfolk, Virginia, as well as funding for one day of testimony at trial.

8. On December 6, 2021,_vas entered into the federal government’s

contracting system.

9. On December 28, 2021, a contract fo as approved through the

federal government’s contracting system !!e!ense Appe"atc Exhibit ZZZZZ7Z).

10. Trial will start on January 10, 2022.must analyze 100,000 pages of
discovery and provide expert advice to Detense Counsel in less than 14 days (December

28,2021 to January 10, 2022).

11. On December 29, 2021, Defense Counsel requested funding from the Convening
Authority formo assist the defense at trial (Defense Appellate Exhibit
AAAAAAA). As of the time of this filing, there has been no response

12. On December 31, 2021, Defense Counsel sent an email to Trial Counsel to determine
whether or not a motion to compel funding would be necessary (Defense Appellate
Exhibit BBBBBBB). As of the time of this filing, there has been no response.

LAW

“Compulsory process, equal access to evidence and witnesses, and the right to necessary
expert assistance in presenting a defense are guaranteed to military accuseds through the Sixth
Amendment, Article 46, U.C.M.J., 10 U.S.C. § 846 (2000) and Rule for Courts-Martial 703(d).”
United States v. Kreutzer, 61 M.J. 293, 295 (C.A.A.F. 2005). Production of expert assistance is
required if denial of that assistance would result in an unfair trial. United States v. Allen, 31 M.J.
572, 624 (NMCMR 1990, affirmed 33 M.J. 209 (CMA 1991)). Under Article 46, U.C.M.J,, the
defense may request experts who assist them in “evaluating, identifying, and developing
evidence,” as well as “test and challenge the Government’s case.” United States v. Warner, 62
M.J. 114, 118 (C.A.A.F. 2005). In the case at bar, the court has already determined that Chris

assistance is necessary as part of the defense’ preparation for trial as well as
providing testimony during the defense case at trial.

DISCUSSION

The Government has listed seven law enforcement personnel who will testify at trial.
After substantial litigation, the defense has been granted the assistance of a single law
enforcement professional to rebut the testimony of the seven Government witnesses. In order to
assist Defense Counsel in preparation of cross-examination of the Government’s witnesses, and
to provide effective testimony, ill need to observe the Government’s
witnesses at trial. The Government will have assistance of law enforcement professionals

throughout the trial and it would be fundamentally unfair to deny Defense Counsel similar
assistance. The Court should compel necessary funding for_to serve as an
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expert consultant to assist the defense in during the course of trial, and in preparation for his
testimony in the defense case at trial.

RELIEF REQUESTED

The defense respectfully requests this Court to compel the convening authority to provide
funding for#o be present in Norfolk, Virginia from January 10 through
January 28, .

ORAL ARGUMENT
Due to the fact that trial is less than two weeks away, oral argument is not requested.
EVIDENCE

Defense requests the Court consider the following evidence not already provided to the court:

e Defense Appellate Exhibit ZZZZZZ: Contract for ated Dec 28, 2021

e Defense Appellate Exhibit AAAAAAA: Request for Convening Authority to fund
ﬁttendance at trial, dated Dec 29, 2021

e Defense Appellate Exhibit BBBBBBB: Email from Defense Counsel to Trial Counsel on
Dec 31, 2021

/s/ Billy L. Little, Jr.
B.L.LITTLE, JIR.
Counsel for YN2 Kathleen Richard

/s/ Jen Luce

J. LUCE

LCDR, JAGC, USN
Individual Military Counsel -

/s/ Connor Simpson
C.B. SIMPSON
LT, USCG

Defense Counsel

CERTIFICATION OF SERVICE

I hereby certify that a copy of this motion was served on this Court and the Government trial
counsel in the above captioned case on 31 December 2021.

/s/ Billy L. Little, Jr.
B.L. LITTLE, JR.
Counsel for YN2 Kathleen Richard

Q)
m
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UNITED STATES COAST GUARD JUDICIARY

GENERAL COURT-MARTIAL
UNITED STATES GOVERNMENT RESPONSE TO
v. DEFENSE MOTION TO COMPEL
ADDITIONAL FUNDING FOR
YN2 KATHLEEN RICHARD HOMICIDE INVESTIGATOR
U.S. COAST GUARD 3 January 2022
RELIEF SOUGHT

The Government respectfully requests the Military Judge deny the Defense’s request to

compel additional funding for Mr._he defense homicide investigator

consultant and witness.
HEARING
The Government does not request oral argument on this motion.
LAW

Military due process entitles a service member to assistance from an expert "when necessary
for the preparation of an adequate defense." United States v. Garries, 22 M.J. 291 (C.M.A. 1986).
The defense must show: (1) why the expert assistance is needed; (2) what the expert assistance would
accomplish for the accused; and (3) why the Defense Counsel is unable to gather and present the
evidence that the expert assistant would be able to develop. United States v. Gonzalez, 39 M.J. 459,
461 (C.M.A. 1994). Necessity requires more than a mere possibility of assistance. United States v.
Lloyd, 69 M.). 95 (C.A.A.F. 2010) (the defense’s desire to “explore all possibilities” did not reach
the “reasonable probability” threshold). The defense has the burden to show a reasonable probability
that the expert would assist the defense and that denial of the expert would result in a fundamentally

unfair trial. United States v. Freeman, 65 M.J. 451, 458 (C.A.A.F. 2008).

Page 1 of 7
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FACTS

On 9 July 2021, CDR Casey issued the trial management order. Before issuing, the
Government and the Defense worked together to reach acceptable deadlines for discovery
requests, responses, and witness requests including expert witness requests. Once the deadlines
were acceptable to the parties, the Government sent CDR Casey the management order for his
approval,

The Defense agreed to a 29 July 2021 deadline to request from the convening authority
production of expert witnesses and consultants. The Defense also agreed to a response deadline
of 9 August 2021.

Three Article 39(a), UCMYJ, proceedings were built into the management order. The first
hegring was 2-3 September, the second hearing was 4 November!, and the third hearing was 9-10
December.

On 18 November 2021, CDR Casey, then military judge, found that the Defense had met its
burden in establishing that a homicide investigator would be of assistance. CDR Casey ordered the
Government to fund an expert homicide investigator for no more than 120 total hours for pretrial
preparation and one day of testimony at trial, cited at his hourly rate of] -The Court
stated that funding “shall not exceed-’ A.E. IT - UUU at 5. This grant followed a motion for
reconsideration by the Defense after the military judge previously ruled Mr.ssistance
unnecessary. This issue was litigated at length during the Article 39(a) sessions on 2 September and 4
November 2021. During the 9-10 December Article 39(a) session, the Defense did not submit any

new requests regarding Mr.-other than a request for the Government to expedite

completion of his contract. Mr-ontract was awarded on 28 December 2021.

! Changed from 3-4 November at the Defense’s request on 15 July 2021.
Page 2 of 7
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The Military Judge based his 18 November ruling on the following proffers by Defense

regarding Mr.-A.E. II - UUU), as articulated in their requests, motions, and arguments

in court:

Mr.ssistance would be used in (1) determining what investigative steps
should be taken in préparation for trial; (2) identification of possible affirmative defense; (3)
preparation for, and conducting, pretrial interviews; (4) identifying investigative leads to pursue prior
to trial; (5) preparing for cross-examination of the investigating agents; (6) determining whether or
not a defense theory is viable or whether an accused should attempt to negotiate a plea agreement; (7)
helping educate the panel in determining the credibility, impartiality, and professionalism of the
CGIS investigation; and (8) determining whether or not a defense theory is viable or whether an
accused should attempt to negotiate a plea agreement. /d.

The Defense asked for 120 hours at Mr._rate o-on at least three
occasions. A.E. I - QQQ at 1, RRR at 13, and TTT at 2. At no point during the Article 39(a)
sessions in September and November, or in any of the two motions submitted by the Defense on this
issue, did the Defense articulate the need for Mr._assistance for the entirety of trial, or
funding beyond-

On 29 December 2021, after the contract had been awarded, defense counsel submitted its
first request for additional funding for Mr-ncluding all days of trial from 10-28
January 2022. This request was filed before the defense had even the opportunity to expend any of
the 120 hours provided. Though the military judge previously ordered funding for Mr-
presence for one day of testimony and 120 hours of pretrial preparation, the defense’s new request
included the same day of testimony already provided for and all other days at trial, from voir dire

through potential sentencing.

Page 3 of 7
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Trial Counsel forwarded the defense request for additional funds to the Staff Judge Advocate
for routing to the Convening Authority on 29 December 2021. On 3 January 2022, Trial Counsel
received his reply denying the defense request for additional funds. A.E. Il - VVV.

Defense Counsel filed his motion to compel additional funding on 31 December 2021
prior to the Convening Authority’s denial.

RESPONSE

The Defense has forfeited its ability to file this motion. Rule for Courts-Martial 905(b)(4)
‘'requires motions for production of witnesses to be filed before a plea is entered. Although the
Defense did not enter a plea at arraignment?, that is only due to the trial management order
issued by CDR Paul Casey, USCQG, the original military judge, which itself was negotiated by
the parties before submission to CDR Casey for his approval and authority to issue under Rule
801(a)(3). Under the trial management order then, the deadlines ordered by the military judge
supersede the default deadlines provided in the Rules for Courts-Martial in the absence of such
an order. See, e.g., R.C.M. 903(a)(1). If this were not so, then the Defense would always be free
to use the deferral of pleas “as a mechanism to allow defense counsel to ignore pretrial
deadlines.” United States v. Criswell, ARMY 20150530, 2017 WL 5157737, *5 (A. Ct. Crim.
App. November 6, 2017). Given that the parties negotiated for three Article 39(a), UCM]J,
hearings to litigate motions, and the Defense had ample time to present this motion, at the latest,
contemporaneously with their motion to reconsider the court’s ruling in October, the defense has
forfeited its ability to file this eve-of-trial filing.

Moreover, the Defense has failed to show good cause for this late filing when it has

known since it received the court’s ruling on 18 November 2021 that funding was limited to 120

2 The plea was due 1 October 2021 per the trial management order, but the Defense did not provide the military
judge YN2 Richard’s plea. The military judge also did not enter a plea of not guilty for YN2 Richard.

Page 4 of 7
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hours, one day of testimony, and no more than-l' here is absolutely no good reason —
z.md the defense has not proffered one — why the defense waited until the contract had been
.awarded and nearly a week before trial to request additional funds. To ensure respect for court
orders and discourage gamesmanship among parties, the Military Judge should not entertain the
defense’s request.

Finally, even if this court were to hear the defense’s filing on the merits, the defense have
failed to prove the necessity of this additional funding. Proving necessity is the defense’s burden,
which they have not met. The judge’s prior ruling incorporates all uses for Mr.-as
required by defense. The defense based this estimate on the same information that we know now —
that the trial was scheduled for three weeks and that the government would call law enforcement fact
witnesses. The defense repeated its request for 120 hours and a day of testimony at trial during
subsequent motions and at least two Article 39(a) sessions. There has been no sudden change
overnight to require more than double the funding originally asked for and funding for trial days
outside the scope of Mr-estimony. Nothing has changed. Indeed, the only cited need
in the defense’s new request — to “provide assistance to defense counsel in preparing cross-
examination of ... investigators” — was already provided for by the Government in the original
contract. Based on necessity, the judge only granted 120 hours o-woxth of funds. To
expand this allotment based on the Court’s earlier ruling would run counter to his holding.

It is also not true that the government “will be paying the expenses for seven law
enforcement officers to travel to Norfolk, VA to assist Trial Counsel,” such that denial of
additional funding would result in fundamentally unfair trial. All of the government’s law
enforcement fact witnesses have been requesteﬂ by defense for production as well. Many of
these witnesses were interviewed by defense counsel pre-trial; the defense is well aware of what

they will testify to at trial. The defense also has the complete CGIS Report of Investigation to

Page 5 of 7
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base their cross-examination questions. As stewards of taxpayer resources, trial counsel will only
keep witnesses in Norfolk as necessary for their testimony and will return witnesses to their units as
soon as released by the court. These witnesses will not be sitting at trial as spectators to assist counsel
with cross-examination. Cross-examination is the job of the attorneys, which we intend to do
ourselves. These fact witnesses are not consultants.

CDR Casey capped the defense team at 120 hours — the defense are required to use that
time wisely. Government funding does not have an open spigot and corresponding case law does
not support government funding of defense experts to sit around at trial in the event that they
might be necessary. To argue that additional funding is “necessary” after six months of motions
and oral arguments on this issue, where the defense at any point could have amended its 120
hour estimate but waited until after the contract had been awarded, before even an hour had been
expended, without any new justification, and on the eve of trial, is simply unsubstantiated. For
the foregoing reasons, this court should deny the defense request.

EVIDENCE
The Government adds the following attachments to its running Appellate Exhibit II:
¢ PPP — Defense Counsel Memo of 29 Dec 2021
¢  QQQ - DEF Initial Request for Funding o_of 19 May 2021
¢ RRR - DEF Motion to Compel Production of Expert Consultants of 8 July 2021
e SSS — Ruling on Defense Motion to Compel Expert Assistance of 27 Sep 2021

e TTT — DEF Motion for Reconsideration - Ruling on Motion to Compel Funding for a
Homicide Investigator of 11 Oct 2021

¢ UUU - Ruling on Defense Motion for Reconsideration - Funding for Homicide
Investigator of 18 Nov 2021

e VVV - Denial of Defense Expert Assistance ICO U.S. v. YN2 KATHLEEN RICHARD,
USCG of 3 January 2022
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
DEFENSE MOTION IN LIMINE -
v. EXCLUSION OF DIGITAL FORENSIC
EXAMINATION DATA
KATHLEEN RICHARD
YN2 USCG 31 DECEMBER 2021
MOTION

The Defense requests that the Court exclude all evidence from the hard drive provided to
the Defense on December 21, 2021 pursuant to R.C.M. 701{(f)(3)(C).

FACTS

1. An exhaustive statement of facts was provided to this Court in Defense Counsel’s Motion to
Compel Production of Expert Consultants filed on July 8, 2021. In the interest of judicial
economy, those facts are incorporated into this filing by this reference. Additional facts relevant
to this motion are included below.

2. As part of the investigation in this case, CGIS conducted a digital forensic examination with
the assistance of the FBI of th tronic devices—YN2 Richard’s cellphone, BM2
I 1phone, and BM2 aptop in May-June 2020.

3. OnJuly 8, 2021, Defense Counsel sent Trial Counsel its initial discovery request.

4. OnJuly 28, 2021, the Government contacted the Defense via email requesting an appropriate
address to send the disks containing the digital forensic examination (DFE) files.

5. Defense received the DFE disks in early August, 2021.

6. On September 10, 2021, Defense’s digital forensic expert, Mr.-eceived the DFE
disks and identified that they contained 290 gigabytes (GB) of data.

7. The data contained on these DFE disks consists of digital forensic reports in readable PDF
format of the data contained on the examined devices.

! The approximate month delay in Mr.bility to receive and review the DFE disks was due to the timing of
when he was approved to begin working on this case.

]
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8. During the Article 39a hearing on December 9-10, 2021, the Government stated that they
requested that the FBI re-send the DFE files.

9. On December 17,2021, the Government notified the Defense via email that a hard drive with
the DFE files would be arriving in Alameda, CA on December 20, 2021.

10. On December 18, 2021, the Defense requested these DFE data be sent directly to Mr.-
for his review.

11. On December 21, 2021, Mr-received the additional DFE data via overnight delivery
from the Government in the form of an internal hard drive which was initially inoperable.

12. On December 27, 2021, Mr. was able to access the contents of the internal hard drive
and determined that the hard drive consisted of 937 GBs of data.

13. On December 29, 2021, Mr, etermined that the internal hard drive contained 647 GBs
of additional data than that originally received by the Defense and that this data constituted the
“full forensic images” of the three devices reviewed during the DFE.

14. Mr.”informcd the defense counsel that it would take a significant amount of time to
review all of this new data.

15. For reference, 647 GBs of data can include approximately 438,666,000 pages of text files, or
64,700,000 pages of emails, or 42,055,000 pages of Microsoft word files, or 11,322,500 pages of
Microsoft PowerPoint slides, or 10,028,500 images.

BURDEN

The burden of proof and persuasion rests with the Defense as the moving party. The
standard of proof as to any factual issue necessary to decide this motion is by a preponderance of
the evidence. R.C.M. 905(c).

LAW

Discovery practice in military courts is much broader than in federal courts. Article 46,
UMCJ, RCMs 701, 702, 703, and 914 all encourage maximum possible disclosure by both
parties in order to promote bargaining and judicial economy and to reduce gamesmanship in the
trial process. See United States v. Stellato, 74 M.J. 473, 481 (C.A.AF. 2015). Each party is
guaranteed equal access to witnesses and evidence. See Article 46, UCMJ. “Upon request of the
defense, the Government shall permit the defense to inspect books, paper documents, data,
photographs, tangible objects, buildings, or places, or copies of these if the item is within the
possession, custody, or control of military authorities and the item is relevant to defense
preparation.” See R.C.M. 701(a)(2)(A)(i).

“In accordance with RCM 701(d), trial counsel have a continuing duty to disclose
information that is favorable to the defense throughout the prosecution of the alleged offenses

2
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against the accused. In general, trial counsel should exercise due diligence and good faith in
learning about any evidence favorable to the defense known to others action on the
Government’s behalf in the case.” See R.C.M. 701(a)(6) Discussion.

“Trial counsel cannot avoid R.C.M. 701(a)(2)(A) through the simple expedient of leaving
relevant evidence to repose in the hands of another agency while utilizing his access to it in
preparing his case for trial.” Stellato at 484. “Atrticle III Courts have identified a number of
scenarios in which evidence not in the physical possession of the prosecution team is still within
its possession, custody, or control. These instances include: (1) the prosecution has both
knowledge of and access to the object; (2) the prosecution has the legal right to obtain the
evidence; (3) the evidence resides in another agency but was part of a joint investigation and (4)
the prosecution inherits a case from local sheriff’s office and the object remains in the possession
of the local law enforcement.” Id.

ARGUMENT

A. The late disclosure of complete forensic images from the digital devices collected
in this case violates the Government’s discovery obligations under R.C.M. 701.

Here, the internal hard drive with the complete forensic images (DFE data) provided to
defense on 21 December 2021 was discoverable under R.C.M. 701(2)(A)(i) and was in the
possession, custody, or control of the Government under Stellato. First, the Government had
knowledge and access to the additional DFE data. As identified above, the digital forensic
examination in this case was conducted in approximately May 2020. In conducting this
examination the Coast Guard requested the assistance of the FBI in completing a comprehensive
DFE of the three referenced devices. Since that DFE, the Government has provided the Defense
portions of the DFE data—i.e., August 2021 discovery and shown an ability to obtain additional
data—e.g., the Prosecution’s statements following the December 10, 2021 Article 39a hearing
about requesting the DFE disks from the FBI. As such, the Government had knowledge of and
access to the additional DFE data. Second, the Government had the legal right to obtain the
additional DFE data. Specifically, the Coast Guard was able to obtain the results of the DFE
conducted by the FBI as evidenced by the Prosecution’s disclosures of portions of the DFE data
in August 2021 and in December 2021. Third, the additional DFE data was in the possession of
the FBI as part of a joint investigation by the Coast Guard and FBI. While the DFE was
conducted by the FBI and the data remained in the possession of the FBI, this was the result of
the Coast Guard requesting the FBI’s assistance in conducting the aforementioned DFE. Since
the completion of the DFE, the Coast Guard—i.e., CGIS and the Prosecution, have been able to
receive and review the results of the DFE conducted by the FBI and the underlying data obtained
as part of that DFE. Fourth, the 647 GBs of additional DFE have remained in the possession of
the FBI since the completion of the DFE of the three examined devices. As such, the additional
DFE data was discoverable under R.C.M. 701(a)(2)(A)(i) as it was in the possession, control,
and custody of the Coast Guard under Stellato.
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B. Exclusion of the additional DFE data is the only appropriate remedy under
R.C.M. 701(f)(3). .

The delayed disclosure of the complete forensic images of each electronic device has
prejudiced the Defense’s preparation by placing the Defense in the position of having to review
three times the amount of data initially received in the Government’s initial disclosure
approximately 20 days before trial. R.C.M. 701(f)(3) enumerates several remedies for violations
of R.C.M. 701, the most appropriate and equitable in this case is that found under R.C.M.
701(H(3)(C). R.C.M. 701(H)(3)(C) states that a failure to comply with one of the provisions under
R.C.M. 701 can result in the military judge “prohibit[ing] the party from introducing evidence . .
. not disclosed.” Such a remedy is appropriate in this instance as it not only remedies the
prejudice to the Defense of having to review the additional DFE data that was previously in the
possession of the Government well before it was disclosed to the Defense on December 21,
2021, but protects YN2 Richard’s speedy trial rights by avoiding a continuance. While R.C.M.
701(f)(3) permits the granting of a continuance as a possible remedy for violations of R.C.M.
701, such a remedy is inappropriate here. Specifically, the cause of the discovery violation is
solely on the Government and their failure to obtain and disclose the additional DFE data despite
having knowledge, access, and control over the data. Additionally, a continuance would usurp
the accused’s demand for a speedy trial and result in substantial administrative and financial
costs due to the need to reschedule a three week long general court-martial. Such a scenario is
inequitable to the accused and contrary to the interests of judicial efficiency or economy.

EVIDENCE
The Defense offers the following evidence in support of this motion:

Enclosure XXXXXX: Email from Trial Counsel dated July 28, 2021 regarding discovery
of DFE disks.

e Enclosure YYYYYY: Email from Trial Counsel dated December 17, 2021 regarding
discovery of additional DFE disks.

RELIEF REQUESTED

The Defense respectfully requests that this Court exclude the admission of any of the
digital forensic evidence contained on the internal hard drive discovered to the Defense on
December 21, 2021 as untimely under R.C.M. 701.
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ORAL ARGUMENT

Defense counsel requests oral argument on this motion, if opposed by the Government.

C.B. SIMPSON

LT, USCG
Detailed Defense Counsel

/s/
B. L. LITTLE, JR.
Counsel for YN2 Kathleen Richard

Is/

J. LUCE

LCDR, JAGC, USN
Individual Military Counsel

CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion was served on this Court and the Government trial
counsel in the above captioned case on 31 December 2021.

C.B. SIMPSO

LT, USCG
Detailed Defense Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

EASTERN JUDICIAL CIRCUIT
UNITED STATES OF AMERICA GOVERNMENT RESPONSE TO
DEFENSE MOTION TO EXCLUDE
v. DIGITAL EVIDENCE
Kathleen Richard 5 January 2022
YN2/E-S, U.S. Coast Guard

RELIEF SOUGHT

The Government requests the Court deny the Defense motion to exclude digital evidence

because the Defense has failed to articulate a violation of R.C.M. 701.

HEARING

The Government requests a hearing for oral argument.
BURDEN OF PERSUASION AND BURDEN OF PROOF
The Defense bears the burden of persuasion and the burden of proof for any facts
necessary to decide the motion by a preponderance of the evidence. R.C.M. 905.

FACTS

The Government agrees with the facts in paragraphs 2-10 of the Defense’s motion and

supplements with the following additional facts:

1. Shortly before the 9-10 December motions hearing, Mr-the
Government’s digital forensic expert, notified trial counsel that the evidence sent
from the FBI contained only UFED reports of the extractions, without raw data files
containing forensic images of the three devices.

2. The Government promptly requested that the FBI provide forensic copies of all
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devices, which were then immediately delivered to Mr-nd Mr.-

3. With the exception of YN2 Richard’s laptop, the “additional” data are data that were
previously disclosed to the Defense, just in a different format. Mr.-requested
the forensic copies to verify if the FBI-generated reports were complete and
reflected everything contained on the devices. Because the reports can be
manipulated to exclude certain data, it was prudent to cross-reference the reports
with the forensic images of the devices.

4. Accordingly, the “additional” data contains no new information; just raw data from
which the previously-disclosed reports were derived from.!

5. The drive of additional data sent to the defense contained two folders: Processed
Data (345 GB) and RAW Source Extraction (652 GB).

6. Processed data is the same data (reports) that was provided in the summer with the
exception of YN2 Richard’s MacBook.

7. RAW Source Extractions are the forensic images which were provided in a report
form rather than the forensic image. It appears that all of the reports provided are
complete.

8. Upon requesting forensic copies from the FBI, the Government also received for the
first time, a forensic copy of the Accused’s laptop. The Government and Defense
received this around the time same. This is a single hard drive image from a single
computer which is 292.78 GB in size. The normal time to review this amount of data

is 20 to 25 hours for a full review.

! Indeed, the contents from the DFE were the subject of previous MRE 404(b) motions, which necessarily means the
Defense had knowledge and possession of the substantive evidence contained in the DFE reports.
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WITNESSES/EVIDENCE

The Government intends to call Mr.-as a witness.

LEGAL AUTHORITY AND ARGUMENT

I. The “additional” DFE data is not new evidence not previously disclosed.

The Government does not dispute that the Defense is entitled to forensic images of all
digital devices collected by law enforcement. However, the Defense is seeking relief because
they contend that the additional discovery is new evidence that requires more than 20 days to
review. The Defense was provided all the substantive evidence related to the DFE of the three
devices through UFED reports, which compiled the data into a readable, digestible, and
searchable format. The forensic copies that were later provided only serves as verification that
the UFED reports included all data from the DFE, and the user of the extraction software did not
advertently or inadvertently omit any data. Accordingly, raw files from the forensic copies
(which were disclosed later) is not new evidence when the substantive information from the DFE
were all previously disclosed to the Defense in the form of UFED reports.

The Government only realized the missing forensic files whgn Mr.-ﬁrst identified
the issue. Moreover, Defense never raised the issue when challenging the first prong of the
Reynolds test in its MRE 404(b) motion, nor specifically asked for it despite filing a dozen or so
specific discovery requests. Although Mr.-has been retained by the Defense since August
2021, the Defense never requested inspection of the forensic files. Had Mr.-not notified
trial counsel that the Government was also missing the forensic images, the Defense may have
found an opportunity to attack Mr-estimony by highlighting that he never reviewed the
raw data files before coming to an opinion. Finally, three weeks is ample time for the Defense

expert to compare the forensic copies with the UFED reports and perform additional analysis on
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the laptop. Both parties have the same amount of time to review the content from YN2
Richard’s laptop. Relief under RCM 701(g)(3) is not warranted when there has been no

discovery violation.?

CONCLUSION

Having failed to meet its burden, the Defense motion should be denied.

Digitally<i

e
te: 2022.01.05

11:37:59 0500

Iris Yao
MAJ, U.S. Army
Assistant Trial Counsel
I certify that [ have served or caused to be served a true copy (via e-mail) of the above

on the Defense Counsel on 5 January 2022,

Digitally s
YAORISH 5

Date: 2022.01.

11:38:28 -05'00'

Iris Yao
MAJ, U.S. Army
Assistant Trial Counsel

2 The Defense motion references RCM 701(f)(3). RCM 701(g)(3) enumerates remedies when there has been a
violation of RCM 701.
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO DEFENSE
MOTION IN LIMINE - ADMISSIBILITY
V. OF EVIDENCE
YN2 KATHLEEN RICHARD 17 JANUARY 2022
RESPONSE

Testimony regarding YN2 Richard’s alleged blotchy skin as a physical response to stress
is conceptually in the same category as human lie detector testimony under Knapp. 1t is
conceptually the same because it is requesting a witness to testify about physical observations
solely to gain an impermissible inference from the evidence. As such, this evidence is irrelevant,
substantially more prejudicial than probative, substantially more misleading than probative, and
is improper lay testimony. See M.R.E. 401, 403, 701.

Initially, this testimony and evidence is only relevant for the purpose of getting to the
highly stretched inference that the Defense wants to make in this case: if YN2 Richard’s skin
was not blotchy during the afternoon of 18 April 2020, she must be innocent. Such a strained
inference is not an allowable reasonable inference to make based upon the evidence in this case.

While parties can generally elicit physical appearance and demeanor evidence, arguing
that a person’s physical appearance is evidence of their culpability (or innocence) is not a
reasonable inference. This evidence’s only relevance is go get an inference which would only be
permissible through expert testimony. M.R.E. 701(c). It is quite telling that the Defense does not
seek to introduce this evidence through a medical expert, and does not intend to have any
medical expert actually opine on the veracity and reliability of this theory. Without such expert
testimony, the true reliability and credulity of this theory is entirely unknown. That creates a
significant potential for misuse of this evidence by the members. It also makes this evidence
substantially more misleading than it is probative.

The defense elicited from BM2 -during cross-examination that YN2

Richard’s skin sometimes turns red and blotchy. Def. Mot. 1. The defense proffers that

ill testify that she did not see YN2 Richard’s skin red and blotchy on the afternoon of
April 18, 2020. Ultimately, whether YN2 Richard’s skin turns a shade of red and blotchy under
stress does not make any fact of consequence more or less probable. Frustration and anger do not
always go hand in hand with being stressed. One can be angry while being cool and calm. More
problematic, however, is that without a medical expert to provide some credence to this theory it
is improper lay testimony because of the impermissible inference that would result.

Even if YN2 Richard’s skin coloration is not strictly speaking human lie detector
testimony, it is not a stretch to believe that the members would potentially use it as such.
Involuntary physical responses, like sweating or nervously laughing, for example, are subject to
wild, unfair misinterpretations relating to credibility and truthfulness. Similarly, this testimony
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would create a focus on YN2 Richard’s physical appearance, sitting at the defense table
throughout this trial. At every turn, members will want to focus on her-reactions to see if she
turns red or blotchy as a response to the evidence introduced. This evidence would only open the
door to wild speculation about YN2 Richard’s physical appearance at various times and what
that physical response indicates. Such wild speculation does not forward the truth seeking
function of this tribunal because it is not medically reliable.

Respectfully submitted,

LCDR, USCG
Trial Counsel
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
MOTION FOR APPROPRITE RELIEF —

\Z LIMIT ON EXPERT WITNESS
TESTIMONY
KATHLEEN RICHARD
YN2 USCG 25 JANUARY 2022
MOTION

The Defense requests that any expert testifying at this trial not be permitted to imply that
YN2 Richard is guilty of any of the charged offenses.

FACTS

On January 24, 2022, Dr. an expert in false and coerced confessions testified at this
trial. A panel member asked a question of Dr. ‘s to why he becomes involved in cases. The
Government did not object to the question. Dr. responded that he often becomes involved in
a case when he believes the person is innocent. After his testimony, Trial Counsel requested that
an instruction be given to the panel to disregard Dr. opinion because his opinion about
why he might become involved in other cases could be construed to mean that he believes YN2
Richard is also innocent. The Court agreed with Trial Counsel and, over the objection of
Defense Counsel, gave an instruction to the members to disregard Dr. testimony. The
instruction given was a broad instruction and could reasonably be viewed by the panel members
to disregard all of Dr.-restimony.

ARGUMENT

Dr..vas qualified as an expert in the field of false and coerced confessions. In
response to a panel member’s question, Dr. tated that he has, in the past, testified on behalf
of defendant’s if he genuinely believed in their innocence. Based on this testimony, the Court
provided the panel with an instruction to disregard Dr. estimony. The rationale for the
instruction was that the Court believed that the panel members could imply that Dr. -believed
YN2 Richard was innocent. In spite of the fact that Dr.-was responding to a question about
past cases, the Court believed that members could imply that Dr.i)elieved YN2 Richard was
imnnocent.

An expert’s “opinion is not objectionable just because it embraces an ultimate issue.”
M.R.E. 704. A Court should not improperly limit an expert’s opinion. United States v. Foster,
64 M.J. 331 (C.A.A.F. 2007)

In this case, The Court has now set a precedent in this case that expert testimony cannot
be considered by the panel if it implies that the Accused is innocent. Thus, the Court should also
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT RESPONSE TO DEFENSE
MOTION FOR APPROPRIATE RELIEF
V.
PRECLUDE IMPROPER ARGUMENT
KATHLEEN RICHARD AND TESTIMONY
YN2/ES
U.S. COAST GUARD 29 October 2021

RESPONSE
The Government will not seck to illicit testimony from any witness that YN2 Richard
changed her story alter speaking with her legal tcam. The Government agrees with the Defense

that such testimony is improper and inadmissible.

ROBERTS.JASON.WI
LLIAM,

Jason W. Roberts
LCDR, USCG
Trial Counsel

Digitally signed by
roBerTs JAsON.WILLIAM [

2021.10.29 13:41:24 -07'00"

[ certify that I have served or caused to be scrved a true copy (via c-mail) of the above

on the Defense Counsel on 29 Oct 2021.
Digitally signed by

ROB Ej | S.i ASON -WI| ROBERTS.JASON.WILLIAM|
LLIAM 2021.10.29 13:41:40 -07°00"

Jason W. Roberts
LCDR, USCG
Trial Counsel
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UNITED STATES COAST GUARD TRIAL JUDICIARY
GENERAL COURT-MARTIAL

DEFENSE MOTION FOR APPROPRIATE

UNITED STATES RELIEF

Vs. REQUEST FOR SPECIAL FINDINGS

KATHLEEN RICHARD
YN2/E-5
U.S. COAST GUARD

6 Feb 2022

— O e N N N e e

l. Nature of Motion.

Pursuant to the Fifth Amendment of the Constitution, YN2 Kathleen Richard moves the
Court to order the panel to provide special findings for the guilty finding under Article 119 of the
UCMI.

2, Burden of Persuasion and Burden of Proof.

As the moving party, the Defense has the burden of persuasion. R.C.M. 905(c)(2). The
burden of proof is by a preponderance of the evidence. R.C.M. 905(c)(1).

3 Summary of Facts.

a. An exhaustive statement of facts was provided to this Court in Defense Counsel’s
Motion to Compel Production of Expert Consultants filed on 8 Jul 2021. In the interest of
judicial economy, those facts are incorporated into this filing by this reference. Additional facts
relevant to this motion are included below.

b. On 13 Aug 2021, Defense Counsel filed a Motion for a Bill of Particulars. The
Court subsequently denied this motion.

. On 6 Oct 2021, Defense Counsel filed a Motion to Dismiss the Charges for
Failure to State an Offense. The Court subsequently denied this motion.

d. On 15 Nov 2021, Defense Counsel filed a Motion to Dismiss the Charges for

violating YN2 Richard’s Due Process rights. The essence of this motion was that the charges did
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES GOVERNMENT REQUEST FOR
V. WITNESS DEPOSITION IN LIEU OF
LIVE TESTIMONY
YN2 KATHLEEN RICHARD
15 OCT 2021

U.S. COAST GUARD

RELIEF SOUGHT

The United States respectfully requests the oral deposition of Ms.-f

requests the deposition’s use at trial in lieu of live testimony.
HEARING
The United States requests oral argument on this motion if it is opposed.
BURDEN OF PERSUASION AND BURDEN OF PROOF

As the moving party, the Government bears the burden of proof and persuasion, which

must be met by a preponderance of the evidence. Rule for Courts-Martial (R.C.M.) 905(c).
FACTS
The facts relevant to the issues raised in this motion are as follows:
1. This case was referred to General Court-Martial on 25 June 2021. YN2 Kathleen Richard

(hereinafter: “the Accused”) has been charged with two specifications of Article 118 (Murder),
one specification of Article 119 (Involuntary Manslaughter), and one specification of Article

131b (Obstructing Justice), UCMIJ.

Page 1 of 4
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2. Ms._is a Government witness. She was_primary
infant_rior to her death. On 20 September 2021, Ms.

-was served a subpoena issued by Trial Counsel to testify at trial.

3. Since issuance of the subpoena, Trial Counsel received a letter from Ms-
healthcare provider at Kodiak Community Health Center requesting Ms-exemption
from travel to Norfolk, Virginia, due to age and health related concerns, including COVID-19

risk of exposure. The provider note is attached. A.E. [I - O

4, In addition, Trial Counsel was informed by Pasto_
_that the daycare center would need to close its doors

or turn families away if Ms.-were called to travel to Norfolk, Virginia, for trial. Due to
mandatory child-to-caregiver ratios', Ms.-service as an infant caregiver is essential to
continued operations. Her absence would adversely impact at least five Kodiak families, leaving
some without infant childcare options. A letter from Pastor-s attached. A.E. I -
P.

5. Ms.-has requested this Court grant relief from the subpoena pursuant to
R.C.M. 703(2)(3XG).

6. Trial Counsel forwarded Ms.-health care letter to Defense Counsel on 8
October 2021 and proposed alternatives to live testimony, including video-teleconference or a
Stipulation of Live Testimony. In an emailed response, Defense Counsel cited its need to cross-

examine Ms.-in person.

LEGAL AUTHORITY AND ARGUMENT
Trial Counsel respectfully requests an oral deposition be taken of Ms.-

I'7 Alaska Admin. Code §57.510 — Maximum group size in child care centers; 7 Alaska Admin. Code §57.505(c) ~
Child-to-caregiver ratios

Page 2 of 4
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including video and audio recording, where the Accused and her Counsel have full opportunity
to question the witness during the proceeding. Due to Ms.-underlying health
condition and age, as well as the significant impact her absence from Kodiak would have on the
nd families of Kodiak should she be compelled to testify in person,
“exceptional circumstances” exist such that Ms.-is likely to be unavailable to testify at
the time of trial. A deposition would preserve critical Confrontation Clause rights for the
Accused while relieving the health and hardship concerns of a key witness.
After referral, the military judge may order that a deposition be taken on request of a
party. R.C.M. 702(b). A request for an oral deposition may be approved without the consent of

the opposing party. R.C.M. 702(a)(5).

In accordance with R.C.M. 702(c), the following information applies to the deponent:

is to be examined on all matters relating to rior to
her death on 18 April 2020, including observations of_:ondition, health and care.
Should the deposition be approved by this Court, the Government further requests the
deposition’s use at trial in lieu of live testimony. Military Rule of Evidence 804(b)(1) expressly
allows for the admission of depositions during a court-martial when a witness is unavailable. A
declarant is considered to be unavailable as a witness if the declarant ... (6) has previously been
deposed about the subject matter and is absent due to military necessity, age, imprisonment, non-
amenability to process, or other reasonable cause. M.R.E. 804(a). A lawful deposition where
Defense Counsel and the Accused have an opportunity to direct, cross, or redirect the deponent
serves as an exception to hearsay at trial. M.R.E. 804(b)(1)(A). Based on proffers from Ms.

-she is not likely to be available for testimony at trial due to the concerns listed above.
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The Government notes that use of the deposition at trial would allow the Defense greater latitude
in shaping the testimony presented to the factfinder. In this case, Defense Counsel can object to
questions in advance and ensure improper evidence is not admitted or even heard by the
members. Use of depositions also ensures there are no surprise responses, which allows the
Defense to better prepare for trial.

WITNESSES/EVIDENCE

The Government offers the following evidence as enclosures to support this motion.

e A.E.II-O: Letter from Kodiak Community Health Center

o AE.II-P: Letter fro_

e A.E.II - Q: Alaska Code Sections

CONCLUSION

The United States respectfully requests the oral deposition of Ms._of

_(odiak, Alaska. The Government further requests the deposition’s use
at trial in lieu of live testimony.
MUR Ay AL sONSUA
Allison B. Murray

LCDR, USCG
Trial Counsel

[ certify that I have served or caused to be served a true copy (via e-mail) of the above

Allison B. Murra.

LCDR, USCG
Trial Counsel

on the Defense Counsel on 15 OCT 2021.
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UNITED STATES COAST GUARD JUDICIARY
GENERAL COURT-MARTIAL

UNITED STATES NOTICE OF APPEARANCE

v ARTICLE 6b(c) DESIGNATION

YN2 KATHLEEN RICHARD _

U.S. COAST GUARD 18 Aug 2021

Now coms ev [ - i specificd

in the charges, and respectfully submits the following notice of appearance pursuant to Article
6b(c).

1. Tam -of now deceased _he named victim in the case now
in hearing. Pursuant to Article 6b(c) and USCG Rules of Practice Rule 5.1, I request to be

designated as her representative in the court-martial before this Court.

. | - <o v s o 15 i

3. The situs of the trial is Norfolk, Virginia. There would be no additional cost to the
Government affecting this appointment, as I will already be called to testify as a witness.

4. As_l am best able to represent her rights and interests and would do so
willingly.

BM2, USCG

I certify that I have served or caused to be served a true copy (via e-mail) of the above
on the Government and Defense Counsel on 18 Aug 2021,

BM2, USCG
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UNITED STATES COAST GUARD
TRIAL JUDICIARY

IN RE: PRETRIAL INVESTIGATIVE | RULING ON MOTION TO QUASH

SUBPOENA SUBPOENA TO AT&T
(YN2 KATHLEEN RICHARD)
U.S. Coast Guard 17 May 2021

1. Relief Sought

On 21 April 2021, this Court issued a pre-referral investigative subpoena to AT&T
Mobility, LLC and AT&T Corporation in search of records pertaining to YN2 Kathleen
Richard. On 8 May 2021, YN2 Richard filed a motion to quash the subpoena, or, in the
alternative, modify the subpoena’s temporal scope. On 12 May 2021, the Government filed

a response in opposition. A hearing was not held.
2. lIssues Presented

2.1. Is YN2 Richard’s motion timely?

2.2. Does YN2 Richard have standing to file a motion to quash a pre-trial investigative
subpoena?

2.3. If so, was there adequate evidence supporting the subpoena?

3. Findings of Fact

In reaching its findings of fact and conclusions of law, the Court considered all legal and
competent evidence presented and the reasonable inferences drawn therefrom, and resolved

all issues of credibility. The Court finds the following facts by a preponderance of evidence.
3.1. YN2 Richard is under investigation for murder and obstruction of justice.

3.2. On 21 Apr 2021 this Court issued an investigative subpoena to AT&T Mobility,
LLC and AT&T Corporation seeking records associated with the cell phone number

3.3. The subpoena directed AT&T to produce non-content records such as customer

1
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name, length of scrvice, call logs, SMS logs, and methods of payment.

3.4. The subpocna commanded AT&T to produce these records for the date range

starting 22 May 2020 and ending on the date of the subpocna.

3.5. YN2 Richard recceived a letter on 1 May 2021 from AT&T regarding the subpoena
and informing YN2 Richard that AT&T intended to comply with the subpocna by 8

May 2021 unless otherwise notified.

3.6. YN2 Richard has detailed defense counsel for charges that are preferred but not yet

referred. YN2 Richard’s counsel filed 2 motion to quash on 8 May 2021.

3.7. This Court ordered the government to scal any response received from AT&T

pending resolution of this motion.

3.8. AT&T provided a response to the government. The government affirms that the

response has been sealed and not yet reviewed.

4. Principles of L.aw

As the moving party, YN2 Richard must show, by a preponderance of the evidence, that
the subpoena to AT&T is unreasonable, oppressive, or prohibited by law.

As the document in question is a pre-trial investigative subpoena, the Rules for Court-
Martial 309 and 703 apply.! R.C.M. 309(b)(3) provides that “a person in receipt of a pre-
referral investigative subpoena . . . may request relief on grounds that compliance with the

subpoena . . . is unreasonable, oppressive, or prohibited by law.” Accord. R.C.M.

703(g)(3)(G). While the text suggests that only the “person in receipt” of a subpoena has
standing to object, courts have recognized third party standing when the subpoena seeks
information protected by privilege or some other legally cognizable interest. United States v.
Johnson, 53 M.J. 459, 461 (C.A.A.F. 2000). Indeed, R.C.M. 703 itself contemplates third
party standing as it directs the notification of a victim prior to issuing a subpoena for the
victim’s “personal or confidential” information, thus permitting the victim to “move for
relief under subparagraph (g)(3)(G).” R.C.M. 703(g)(3)(C)(i), In re A.H., 79 M.]. 672, 673
(C.G. Ct. Crim. App. 2019).

L R.C.M. 703 A, cited by YN2 Richard in her motion to quash, addresses warrants and orders under the
Stored Communications Act and not pre-trial investigative subpoenas.

2
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Military Rule of Evidence (M.R.E.) 502 protects “confidential communications” between
the client and her attorney “made for the purpose of facilitating the rendition of professional

legal services.” Generally, a communication must contain some content to fall under the

ambit of M.R.E. 502. 24 Fed. Prac. & Proc. Evid. § 5484 (1st ed.). The mere fact that a

client communicated with her attorney is not privileged.

The Rules for Court-Martial do not prescribe a particular standard to support the
issuance of an investigative subpoena. The Supreme Court of the United States provided
some guidance, noting that the requesting party must show that: (1) the documents are
evidentiary and relevant; (2) even with diligence, the documents are not otherwise procurable
before trial; (3) the party cannot prepare for trial and may, in fact, delay trial; and (4) the
application is made in good faith and not a “fishing expedition.” United States v. Nixon, 418
U.S. 683, 699 (1974). Because this is a lower showing than probable cause, a subpoena
cannot compel production of information protected by the Fourth Amendment, such as

email, See, e.g., United States v. Warshak, 631 F.3d 266, 288 (6th Cir. 2010), text messages

on a privately owned cell phone, Riley v. California, 573 U.S. 373, 386 (2014), or the
contents of a phone call. Katz v. United States, 389 U.S. 347, 359 (1967). There is not,

however, a similar Fourth Amendment interest in telephone numbers, Carpenter v. United

States, 138 S. Ct. 2206, 2216 (2018), or, by extension, the destination for a text message. See,

¢.g., United States v. Streett, 363 F. Supp. 3d 1212, 1315 (D.N.M. 2018).

5. Analysis

5.1. YN2 Richard’s motion is not untimely

The government argues that YN2 Richard’s motion to quash is untimely because she
filed after the deadline set by AT&T. While AT&T may set a deadline for its own processes,
it cannot set a deadline that binds this Court. Even though the government has reccived the
records, they have not yet reviewed them, thus preserving YN2 Richard’s purported
interests. Because there are other defects with YN2 Richard’s motion, the Court will assume

without deciding that YN2 Richard’s is timely.

5.2. YN2 Richard does not have standing to quash the subpoena
YN2 Richard is not the party compelled to act by the subpoena. Therefore, she needs to

identify some legally cognizable interest that would permit her to challenge the subpoena.
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES RULING ON DEFENSE MOTION TO
\' DISMISS —~ IMPROPER REFERRAL
YN2 KATHLEEN RICHARD
U.S. Coast Guard 12 October 2021
RELIEF SOUGHT

The Defense moved this Court to dismiss all Charges and specifications against the
accused due to an improper referral of charges which violated Articles 34 and 32 of the
Uniform Code of Military Justice and the accused’s Fifth Amendment right to Due
Process. AE XIX. The Government opposed the motion. AE XX. An Article 39(a)
session to hear argument on these motions was held on 30 August 2021.

ISSUES PRESENTED

Was the Article 34 advice defective?

Did referral of charges against the accused constitute selective prosecution?

Is the Base Kodiak Commanding Officer an Accuser?

Did the Base Kodiak command violated the accused’s constitutional rights in
denying her funding to travel to participate in the Defense pretrial investigation?

i ol

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMIJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMIJ (Obstructing
Justice).

2. The charges involve the death of the accused’s_n 18 "April

2020.

3. In April 2020, the accused was assigned to the Base Kodiak Servicing Personnel
Office (SPO).

4. At some point in April 2020, the accused filed a claim with her command that she
was being discriminated against at the SPO.

|
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he acc BM2
At the time of her death with the accused and
n base housing onboard Base Kodiak.

6. Following her death,-body was sent to the A dical Examiner’s
Office for an autopsy. The autopsy was performed by Dr. .D. on 21 April
2021.

7. The autopsy report noted-had abrasions on her chin and petechiae of the neck.

8. The autopsy concluded that the cause of death to be “asphyxia” due to “prone
position of swaddled infant in bedding.”

9. The autopsy further concluded that the manner of death was classified as
“undetermined.”

10. Due to the death of| -Coast Guard Investigative Service (CGIS) initiated an
investigation. During the early stages of the investigatj equent
contact with the accused and hBMZ

11. During a 19 June 2020 voluntai interview with CGIS, the accused stated she “might

have” put her hand on the back o ead and neck and pushed her face into the
mattress to get to stop crying.

12. BM2 ater told CGIS agents that the accused told him that she pushed
ace into mattress until-stopped crying.

13. Charges were preferred on 1 February 2021. The accused was charged with two
specifications of violations of Article 118 (murder) and one specification of Article 131b
(Obstruction of Justice).

14. Specification 1 of Charge I stated, “In that Yeoman Second Class Petty Officer
Kathleen Richard, U.S. Coast Guard, on active duty, did, at or near Kodiak, Alaska, on or
about 18 April 2020, with an intent to kill or inflict great bodily harm, murderjjjjjjiffe
child under the age of 16 years, by asphyxia.”

15. Specification 2 of Charge I stated, “In that Yeoman Second Class Petty Officer
Kathleen Richard, U.S. Coast Guard, on active duty, did, at or near Kodiak, Alaska, on or
about 18 April 2020, with knowledge that death or great bodily harm was the probable
consequence, murde a child under the age of 16 years, while engaging in an act
which is inherently dangerous to another and evinces a wanton disregard of human life,
to wit: asphyxia.”

16. The sole specification of Charge Il stated, “In that Yeoman Second Class Petty
Officer Kathleen Richard, U.S. Coast Guard, on active duty, did, at or near Kodiak,
Alaska, from on or about April 18, 2020 to June 2020, wrongfully do certain acts, to wit:

2
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advised in writing by the staff judge advocate that— (1) the specification alleges an
offense under this chapter; (2) the specification is warranted by the evidence indicated in
the report of investigation under ...[Article 32]: and (3) a court-martial would have
jurisdiction over the accused and the offense.”™ It continues: “[t]he advice of the staff
judge advocate ... with respect to a specification under a charge shall include a written
and signed statement by the staff judge advocate (1) expressing his conclusions with
respect to each matter set forth ...; and (2) recommending action that the convening
authority take regarding the specification.”

R.C.M. 406 implements Article 34 and substantially repeats the language of the
Article. Again, in pertinent part: “(b) ...[t]he advice of the staff judge advocate shall
include a written and signed statement which sets forth that person’s: (1) Conclusion with
respect to whether each specification alleges an offense under the code; (2) Conclusion
with respect to whether the allegation of each offense is warranted by the evidence
indicated in the report of investigation ...; (3) Conclusion with respect to whether a court-
martial would have jurisdiction over the accused and the offense; and (4)
Recommendation of the action to be taken by the convening authority.” The discussion
to R.C.M. 406(b) recites, in pertinent part, “[t]he staff judge advocate is personally
responsible for the pretrial advice and must make an independent and informed appraisal
of the charges and evidence in order to render the advice.” In providing Article 34
advice, the staff judge advocate is not bound by the findings of the preliminary hearing
officer. United States v. Meador, 75 M.J. 682 (C.G.Ct.Crim.App. 2016).

R.C.M. 601(d)(2) provides in pertinent part that there may not be a referral to
general court-martial unless: “[t]here has been substantial compliance with the pretrial
investigation requirements of R.C.M. 405; and ...[t]he convening authority has received
the advice of the staff judge advocate required under R.C.M. 406.”

ANALYSIS

The Article 34 Advice

The Court finds that the Article 34 advice was proper. On 24 June 2021, the Staff
Judge Advocate provided written advice to the Director of Operational Logistics as
required by Article 34 and R.C.M. 406. In this advice, the SJA states that he reviewed
the CGIS Report of Investigation, the Preliminary Hearing Officer’s report, and
associated evidence relied upon by Base Kodiak in forwarding the charges for
disposition. Based on his independent review, the SJA then concluded each
specification alleged an offense under the UCMIJ; there was probable cause to believe the
accused committed each offense charged in the specifications, and a court-martial would
have jurisdiction over the accused and each offense alleged. Based on these conclusions,
the SJA recommended that all charges and specifications be referred to a genera court-
martial. In providing this advice, the SJA met the statutory requirements of Article 34
utilizing the procedures outlined in R.C.M. 406.

The Defense argues that the SJA violated Article 34 and the accused’s
constitutional rights. The Court does not agree. Here, prior to referral, as required by
Article 34, the SJA provided advice to the convening authority. This advice contained

5
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES
V. ORDER FOR DELIVERY OF
MEDICAL EVIDENCE
YN2 KATHLEEN E. RICHARD
U.S. Coast Guard 17 September 2021

1. Background:

a. The accused, YN2 Kathleen Richard, is charged with violations of Article
118, UCMIJ (Murder), Article 119 (Manslaughter), and Article 131b
(Obstruction of Justice).

b. Mr. Billy Little; LCDR Jennifer Luce, JAGC, USN; and LT Caitlin Spence,
JAGC, USN, represent YN2 Richard. Dr_has been retained
as a defense expert consultant in this case.

c. Aspartofthei jeation jn thi , an autopsy was conducted for the
deceased child,%n 21 April 2020 at the Alaska State
Medic i ice in Anchorage, AK. This autopsy was performed
by Dr.NThe SME case is #20-00614.

d. In order to prepare for trial, the defense counsel and their expert consultant
must have the ability to inspect the results of the autopsy in this case and
review the physical evidence obtained during the autopsy and retained by the
Medical Examiner’s office.

2. Order: The Government shall ensure the defense counsel and their expert
consultants have access to the complete autopsy file, including the physical evidence,
retained by the Alaska Medical Examiner’s Office in the above referenced case. Any
physical evidence that can be provided directly to the defense counsel and/or their
expert consultant shall be provided expeditiously. This includes, but is not limited to
recuts of tissue samples and slides retained by the Medical Examiner’s Office.

Upon completion of review by the defense counsel’s expert and no later than 28
October 2021, the Defense shall ensure that any physical evi i i of
tissue samples, is forwarded to the Government’s expert, Dr for

examination.

The government shall provide the funding required to produce the physical

1
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evidence to the defense team and ship samples between parties.

CASEY.PA oigitaly ;33;“

Date: 2021.09.17

biki
12:52:08 -04'00"

Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON GOVERNMENT
UNITEDVSTATES REQUEST FOR DEPOSITION IN LIEU
: OF LIVE TESTIMONY
YN2 KATHLEEN RICHARD
U.S. Coast Guard 10 Nov 2021
RELIEF SOUGHT

The Government moved this Court to order oral depositions for a Government
witness. AE 50. The Defense opposed the motion. AE 51. An Article 39(a) session to
hear argument on these motions was held on 4 November 2021.

ISSUES PRESENTED

1. Do exceptional circumstances exist in the interest of justice for the Court to order
testimony of a prospective witness be taken and preserved for trial?

2. Is the issued subpoena for a witness to appear to provide testimony at trial
unreasonable, oppressive, or prohibited by law?

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMIJ (Obstructing
Justice).

2. The Convening Authority designated the site of trial to be Norfolk, Virginia.

3. The charges involve the death of the accused’_on 18 "April

2020.

4. Ms._is a Government witness. She received a subpoena to appear at
trial to provide testimony. The subpoena was served on 20 September 2021.

5. Trial in this case is set to begin on 10 January 2022 in Norfolk, Virginia.
1
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6. Ms.

7. Ms.

8. Ms. urrently works as an infant caregiver a_

in the

9. Ms.

weeks preceding eath.

time period, to include: her observations o ability to raise her head and roll
over from her stomach to her back. that as not a good sleeper, and her

observations of bruising on-egs.
11. Ms.ﬂprovided a note from Ms.
with the Kodiak Community Health Center to Trial Counsel.

12. In the note, Ms.
condition. Ms.

10. At trial, Ms._is expected to testifi to her observations of-during that

is under her care for a health

tated that Ms.
equested Ms. e exemit from travelling to Norfolk

for trial due to “age and health related concerns.” Ms. oncluded that she did
not feel Ms.ﬁould comfortably or safely participate in long court proceedings.

13. In her note, Ms, reminded the Court that “the CDC has advised that travel
during the COVID pandemic and current COVID surge that is not essential is not
advised.”.

14. There is no information provided to the Court regarding Ms.-nedical
condition.

15. On October 13, 2021, the—ubmitted a letter to Trial Counsel.
In the letter, the Director of the daycare stated that Ms.-is a critical employee at
the daycare.

16. The Director stated that if Ms.-is absent for five days, the daycare might
have to turn away families due to staffing shortages.

17. In their pleading and within their oral motion, Trial Counsel joined Ms.-
request to modify her subpoena.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

Article 46, UCMLI proscribes that in cases referred to trial by court-martial, the
2
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trial counsel, defense counsel, and the court-martial shall have equal opportunity to
obtain witnesses and other evidence in accordance with such regulations as the President
may prescribe.

R.C.M. 703(g)(3)(A) outlines that civilian witnesses not under the control of the
Government may be obtained by subpoena. R.C.M. 703(g)(3)(G) states that if a person
subpoenaed requests relief on the ground that compliance is unreasonable, oppressive, or
prohibited by law, the military judge...shall review the request and shall: (1) order that
the subpoena be modified or quashed, as appropriate; or (2) order the person to comply
with the subpoena.

R.C.M. 703(b) states that each party is entitled to the production of any witness
whose testimony on a matter in issue on the merits...would be relevant and necessary.
With the consent of both the accused and Government, the military judge may authorize
any witness to testify over remote means.

Pursuant to R.C.M. 702, a deposition may be ordered at the request of any party if
the requesting party demonstrates that, due to exceptional circumstances, it is in the
interest of justice that the testimony of a prospective witness be taken and preserved for
use at trial. “Exceptional circumstances” under the rule includes circumstances under
which the deponent is likely to be unavailable to testify at the time of trial.

ANALYSIS

Request for Deposition

The Court finds that the Government did not meet their burden of establishin
that exceptional circumstances exist for the Court to order a deposition of Ms.
The Court notes that Ms. oman who is under a medical
provider’s care. However, there are limited facts for the Court to analyze as to what

condition(s) she is being treated. The evidence provided demonstrates that Ms.-
is a valued employee omhere she works in the newborn room.
Such work would never be described as “easy” for anyone who has experienced caring

for a newborn, let alone multiple infants at a time. Moreover, her medical provider’s
concern regarding Ms, xposure to COVID if required to travel does not
seem to also extend to Ms| bility to continue to work with and around
several young children, whom, to date, do not have the ability to become vaccinated
against COVID'.

The Court also does not find the concerns of_egarding

staffing shortages, if Ms.-were to personally appear at trial, rises to the level of
“exceptional circumstances,” as required by R.C.M. 702. The Court understands and is
sympathetic to the daycare’s concerns; however, the accused is facing significant
charges, which include murder. Ms._testimony is relevant and necessary. The

' As the Court stated in the 4 November 2021 Article 39(a) session, if there is more evidence provided
concerning Ms._medical condition, the Court would consider that information with regard to
this request.

3
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testimony of Ms. Nearly every subpoena to appear will likely involve
inconveniences to families, employers, and the individual. However, those
inconveniences do not warrant the exceptional remedy of taking a deposition to preserve
testimony.

Defense, as is their ri iht irovided for in R.C.M. 703(b), did not consent to the virtual

Request to Modify Subpoena

The Court also finds that Ms. failed to demonstrate that the subpoena
ordering her to appear in Norfolk, VA to provide testimony is unreasonable, oppressive,
or prohibited by law. As discussed vidence presented to the Court in support
of this motion demonstrates that Ms. nd her employer would be
inconvenienced by her travel to Norfolk; however, that inconvenience is not unreasonable
or oppressive when balanced against the accused’s right to confront relevant and
necessary witnesses against her.

Trial Counsel in this case have demonstrated an ability to work with their staff to
ensure an efficient use of Ms-ime and safety. The Court has no doubt that
the Government will ensure her presence in Norfolk will be limited to only the time that
is absolutely required.

CONCLUSIONS OF LAW

1. Exceptional circumstances do not exist in the interest of justice for the Court to
order testimony of a prospective witness be taken and preserved for trial.

2. The issued subpoena for the witness to appear to provide testimony is not
unreasonable, oppressive, or prohibited by law.

RULING AND ORDER

The Government motion to request a deposition and/or modify Ms-
subpoena is DENIED, consistent with the above conclusions of law.

Ms.-is ordered to comply with the 20 September 2021 subpoena.

It is so ordered.

ate: 112
10:42:28 -05'00°

Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO
UNITED STATES DISMISS FOR FAILURE TO STATE
v. AN OFFENSE
YN2 KATHLEEN RICHARD
U.S. Coast Guard 29 Nov 2021
RELIEF SOUGHT

The Defense moved this Court to dismiss Charge I, Specifications 1 and 2, violation
of Article 118, UCMJ, and the Additional Charge, violation of Article 119, UCM]J for
failure to state an offense. AE 62. The Government opposed the motion. AE 63. An
Article 39(a) session to hear argument on these motions was held on 4 November 2021.

ISSUE PRESENTED

Do Charge I, Specifications | and 2, and the Additional Charge, Sole Specification, state
an offense?

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMIJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMIJ (Obstructing
Justice).

2. Charge I, Specification 1 states:
In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast
Guard, on active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020,
with an intent to kill or inflict great bodily harm, murder—a
child under the age of 16 years, by asphyxia.

3. Charge I, Specification 2 states:

In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast
Guard, on active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020,

1
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with knowledge that death or great bodily harm was the probable consequence,
murder“a child under the age of 16 years, while engaging
in an act which is inherently dangerous to another and evinces a wanton disregard
of human life, to wit: by asphyxia.

4. Additional Charge, Sole Specification, states:

In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast
Guard, on active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020,

by culpable negligence, unlawfully kill_a child under the

age of 16 years, by asphyxia.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

The military is a notice pleading jurisdiction. United States v. Sell, 3 C.M.A. 202,
206, 11 C.M.R. 202, 206 (1953). A charge and specification will be found sufficient if
they. “first, contain the elements of the offense charged and fairly inform a defendant of
the charge against which he must defend, and, second, enable him to plead an acquittal or
conviction in bar of future prosecutions for the same offense.” Hamling v. United States,
418 U.S. 87, 117, (1974), see also United States v. Resendiz-Ponce, 549 U.S. 102, 108,
(2007); United States v. Sutton, 68 M.J. 455, 455 (C.A.AF. 2010); United States v.
Crafter, 64 M.J. 209, 211 (C.A.AF. 2006).

The rules governing courts-martial procedure encompass the notice requirement:
“A specification is sufficient if it alleges every element of the charged offense expressly
or by necessary implication.” R.C.M. 307(c)(3); United States v. Fosler, 70 M.J. 225
(C.A.AF.2011).

The requirement to allege every element expressly or by necessary implication
ensures that a defendant understands what he must defend against. Indeed, “[n]o
principle of procedural due process is more clearly established than . . . notice of the
specific charge, and a chance to be heard in a trial of the issues raised by that charge.”
Cole v. Arkansas, 333 U.S. 196, 201 (1948); see also Miller, 67 M.J. at 388.

Trial counsel should “meticulously follow the language contained in the UCMJ
sample specifications” when crafting UCMJ charges and that failure to do so may call a
specification’s sufficiency into question. United States v. Turner, 79 M.J. 401, 404 n.2
(C.A.AF. 2020).

When a specification is challenged at trial, courts are instructed to read the words
narrowly and only accept interpretations that are close to the plain text. Turner, 79 M.J. at
403 (citing United States v. Fosler, 70 M.J. 225, 230 (C.A.A.F. 2011)).
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The Manual for Courts-Martial. Part V. and the Military Judge’s Benchbook
indicate that the elements of unpremeditated murder are:

(1) That (state the name or description of the alleged victim) is dead;

(2) That his/her death resulted from the (act) (omission) of the accused in (state
the act or failure to act alleged) at (state the time and place alleged);

(3) That the killing of (state the name or description of the alleged victim) by the
accused was unlawful; and

(4) That, at the time of the killing, the accused had the intent to kill or inflict great
bodily harm upon a person.

The sample specification contained in the Manual for Courts-Martial, Part 1V, for
Article 118(2) states, “In that (personal jurisdiction data), did, (at/on board-
location) (subject matter jurisdiction data, if required), on or about 20 ,[]
murder by means of (shooting (him) (her) with a rifle) ( ).”

The elements of murder while engaging in an inherently dangerous act are:

(1) That (state the name or description of the alleged victim) is dead,

(2) That (his) (her) death resulted from the intentional act of the accused in (state
the act alleged), at (state the time and place alleged);

(3) That this act was inherently dangerous to another and showed a wanton
disregard for human life;

(4) That the accused knew that death or great bodily harm was a probable
consequence of the act; and

(5) That the killing by the accused was unlawful.

The sample specification contained in the Manual for Courts-Martial, Part IV, for
Article 118(3) is identical to Article 118(2) above. It states, “In that (personal
jurisdiction data), did, (at/on board-location) (subject matter jurisdiction data, if
required), on or about 20__,[ ] murder by means of (shooting (him)

(her) with a rifle) ( ).”

The elements of involuntary manslaughter are:

(1) That (state the name or description of the alleged victim) is dead;

(2) That (his) (her) death resulted from the (act) (omission) of the accused in
(state the act or omission alleged) at (state the time and place alleged);

(3) That the killing of (state the name or description of the alleged victim) by the
accused was unlawful; (and)

(4) That this (act) (omission) constituted culpable negligence; [and]

[(5)] That (state the name or description of the alleged victim) was a child under
the age of 16 years.

The sample specification contained in the Manual for Courts-Martial, Part IV,

states, “In that (personal jurisdiction data), did, (at/on board-location) (subject
matter jurisdiction data, if required), on or about 20__, willfully and
3
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CONCLUSIONS OF LAW

Specifications 1 and 2 of Charge I and the Sole Specification of the Additional
Charge state an offense.

RULING

The Defense Motion to Dismiss is DENIED, consistent with the above
conclusions of law.

CASEY.PA oigitally signeﬁ

Date: 2021.11.30
09:54:45 -05'00

aul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO

UNITED STATES DISMISS: MULTIPLICITY AND
V. UNREASONABLE MULTIPLICATION
OF CHARGES
YN2 KATHLEEN RICHARD

U.S. Coast Guard
12 Nov 2021

RELIEF SOUGHT

The Defense moved this Court to dismiss specifications | and 2 of Charge I because
they are multiplicious with the Additional Charge. AE 65. The Government opposed the
motion. AE 66. An Article 39(a) session to hear argument on these motions was held on
4 November 2021.

ISSUES PRESENTED

1. Is Specification 2 of Charge I (Murder While Engaging in an Act Inherently
Dangerous to Another) multiplicious with Specification 1 of Charge I
(Unpremeditated Murder)?

2. Is the Additional Charge, Article 119 (Involuntary Manslaughter) multiplicious
with Specification 2 of Charge [ (Unpremeditated Murder)?

3. Does Specification 2 of Charge I constitute an unreasonable multiplication of
charges with Specification |1 of Charge 1?

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.

1. YN2 Kathleen Richard, USCG is accused of violating two specifications of Article
118, UCMIJ (Murder), one specification of Article 119a, UCMIJ (Involuntary
Manslaughter), and one specification of Article 131b, UCMJ (Obstructing Justice).

2. In Specification | of Charge I, the accused is charged with unpremeditated murder, in
violation of Article 118(2), UCMIJ. The specification reads: “In that Yeoman Second
Class Petty Officer Kathleen Richard, U.S. Coast Guard, on active duty, did, at or near
Kodiak, Alaska, on or about 18 April 2020, with an intent to kill or inflict great bodily

1
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harm, murde child under the age of 16 years, by asphyxia.

3. In Specification 2 of Charge I, the accused is charged with murder while engaging in
an act inherently dangerous to another in violation of Article 118(3), UCMIJ. The
specification reads: “In that Yeoman Second Class Petty Officer Kathleen Richard, U.S.
Coast Guard, on active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020,

ath or great bodily harm was the probable consequence, murder
Wa child under the age of 16 years, while engaging in an act which
1s inherently dangerous to another and evinces a wanton disregard of human life, to with:
by asphyxia.

4. In the Additional Charge, the accused is charged with involuntary manslaughter in
violation of Article 119, UCMIJ. The specification reads: “In that Yeoman Second Class
Petty Officer Kathleen Richard, U.S. Coast Guard, on active duty, did, at or near Kodiak

ﬁon or about 18 April 2020, by culpable negligence, unlawfully kill-

a child under the age of 16 years, by asphyxia.

5. The alleged criminal action in Specifications 1-2 of Charge I and the Additional
Charge involve the same actions (killing of_by asphyxiation) but
represent alternate theories of criminal liability.

6. Both parties concur that the Additional Charge represents a lesser-included offense to
specification 1 of Charge I.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

Multiplicity

R.C.M. 907(b)(3)(B) provides that a specification may be dismissed upon timely
motion if:

The specification is multiplicious with another specification, is unnecessary
to enable the prosecution to meet the exigencies of proof through trial,
review, and appellate action, and should be dismissed in the interest of
justice.

The Discussion section of R.C.M. 907(b)(3)(B) explains the concept of
multiplicity and cautions against dismissing a specification prior to trial unless it
clearly alleges the same offense:

Ordinarily, a specification should not be dismissed for multiplicity before
trial unless it clearly alleges the same offense, or one necessarily included
therein, as is alleged in another specification. It may be appropriate to
dismiss the less serious of any multiplicious specifications after findings

2
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have been reached. Due consideration must be given, however, to possible
post-trial or appellate action with regard to the remaining specification.

Article 79, UCMIJ defines a lesser-included offense to include: (1) an offense that
is necessarily included in the offense charged; and (2) any lesser included offense so
designated by regulation prescribed by the President. 10 U.S.C. §879 (2019). An offense
is “necessarily included in a charged offense when the elements of the lesser offense are a
subset of the charged offense. Manual for Courts-Martial, pt. IV, para. 3.b.(2)(2019 ed.).
The President has set forth a list of lesser-included offenses in Appendix 12A of the
Manual for Courts-Martial. Id. at para.3.b.(3)(b).

The Court of Military Appeals’ ruling in United States v. Teters, 37 M.J. 370
(C.M.A. 1993), gives the analysis as to whether charges are multiplicious:

Our initial inquiry in this regard is: How does Congress express its intent
concerning multiple convictions at a single trial for different statutory
violations arising from the same act or transaction? It could do so expressly
in the pertinent statutes violated or in their legislative histories. Absent such
an overt expression of legislative intent, it can also be presumed or inferred
based on the elements of the violated statutes and their relationship to each
other. See Blockburger v. United States, 284 U.S. at 304, 52 S.Ct. at 182.
Finally, other recognized guidelines for discerning congressional intent may
then be considered to determine whether the above presumption of
separateness is overcome by clear indications of a contrary legislative
intent. Id. at 376-77 (other internal citations omitted).

R.C.M. 307(c)(3) provides that a specification is sufficient if it alleges every
element of the charged offense expressly or by necessary implication. The
Discussion section to R.C.M. 307(c)(3) advises trial counsel that “[w]here there is
doubt as to whether an offense is a lesser included offense or whether a particular
offense should be charged in the alternative, preferral of a separate chare or
specification may be warranted. If the accused is convicted of two or more offenses,
the trial counsel should consider asking the military judge to determine whether
any convictions that were charged in the alternative or as potential lesser included
offense should be dismissed or conditionally dismissed subject to appellate
review.”

Unreasonable Multiplication of Charges

Rule for Court-Martial (R.C.M.) 307(c)(4) provides that *“[w]hat is substantially
one transaction should not be made the basis for an unreasonable multiplication of
charges against one person.” The concept of an unreasonable multiplication of charges
applies to both findings and sentencing. United States v. Campbell, 71 M.J. 19, 23
(C.A.AF.2012).

The Court of Military Appeals, in United States v. Quiroz, 55 M.J. 334 (C.A.A'F.
2001), gave a five-part test to use when evaluating claims of unreasonable multiplication

3
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of charges: (1) Did the accused object at trial that there was an unreasonable
multiplication of charges and/or specifications?; (2) Is each charge and specification
aimed at distinctly separate criminal acts?; (3) Does the number of charges and
specifications misrepresent or exaggerate the [accused’s] criminality?; (4) Does the
number of charges and specifications unfairly increase the [accused’s] punitive exposure;
and 5) Is there any evidence of prosecutorial overreaching or abuse in the drafting of the
charges? Id. at 338.

ANALYSIS

Multiplicity

The Court finds that Specification 2 of Charge I is not multiplicious with
specification 1 of Charge I. The charge of Murder While Engaged in an Act Inherently
Dangerous to Another is not a lesser included offense to the charge of Unpremeditated
Murder. The two offenses are not necessarily included in the offense charge, nor are they
listed by the President as lesser included offenses.

Unpremeditated murder has four elements: (1) that a certain named person is
dead; (2) that the death resulted from the act or omission of the accused; (3) that the
killing was unlawful; and (4) that at the time of the killing the accused had the intent to
kill or inflict great bodily harm upon a person. Art. 118, UCMJ, MCM, Part IV
956(b)(2). (2019 ed.).

Murder While Engaged in an Act Inherently Dangerous to Another has five
elements: (1) that a certain named person is dead; (2) that the death resulted from an
intentional act of the accused; (3) that this act was inherently dangerous to another and
showed a wanton disregard for human life; (4) that the accused knew that death or great
bodily harm was a probable consequence of the act; and (5) that the killing was unlawful.
Article 118, UCMJ, MCM, Part IV §56(b)(3). (2019 ed.).

The offense of Murder While Engaged in an Act Inherently Dangerous to Another
has an additional element and actions that the offense that Unpremeditated Murder does
not. As such, the offenses are not necessarily included.

However, the Court finds that, as plead, the sole Specification of the Additional
Charge is multiplicious with Specification 2 of Charge I. Accordingly, the Additional
Charge shall be dismissed.

The Court of Appeals for the Armed Forces has found that the offense of
Involuntary Manslaughter is a lesser-included offense of Unpremeditated Murder. See
United States v. Dalton, 72 M.J. 446 (C.A.A.F. 2013). However, the elements of the
charged offenses, and the pleadings in this case require closer analysis. As discussed
above, Unpremeditated murder has four elements: (1) that a certain named person is
dead; (2) that the death resulted from the act or omission of the accused; (3) that the
killing was unlawful; and (4) that at the time of the killing the accused had the intent to
kill or inflict great bodily harm upon a person. Art. 118, UCMJ, MCM, Part IV
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956(b)(2). (2019 ed.).

Involuntary Manslaughter of a child under 16 has five elements: (1) that a certain
named or described person is dead; (2) that the death resulted from the act or omission
from the accused; (3) that the killing was unlawful; (4) that this act or omission of the
accused constituted culpable negligence...: and (5) that the person killed was a child
under the age of 16 years. Article 119, UCMIJ, MCM, Part IV § 57(b)(2).

Here, based on a review of the elements, it would appear that Involuntary
Manslaughter of a Child Under 16 years is not a lesser-included offense of
Unpremeditated Murder. The Involuntary Manslaughter offense adds an element (child
under 16 years) that is not in the Unpremeditated Murder charge. However, in
Specification 1 of Charge I, the Government seems to add an element to the offense,
stating in the specification that the accused, “did, at or near Kodiak, Alaska, on or about

ﬂZOZO, with an intent to kill or inflict great bodily harm, murde_

child under the age of 16 years, by asphyxia.” The Government included an
individual element in the specification for a child under 16 years of age. Such element
does not appear in the model specification or in the list of elements. However, by adding
this element, the Government has added the element into the offense of Unpremeditated
Murder.

jg Specification | of Charge I, the elements of the offense are:
(1) tha is dead; (2) that her death resulted from the act or omission
of the accused; (3) the her killing was unlawful; (4) that at the time of the kil

ling the
Mimem to kill or inflict great bodily harm on her; and (5) thatﬁ

as under 16 years of age.

Based on CAAF’s ruling in Dalton, the parties’ agreement, and the Court’s review
of the elements as charged, the Court finds that the Additional Charge is a lesser-included
offense of specification 1 of Charge I.

Unreasonable Multiplication of Charges

In applying the Quiroz factors, the Court finds that Specification 2 of Charge 1
does not constitute an unreasonable multiplication of charges to Specification 1 of Charge
I. The first two Quiroz factors favor the Defense, as they have objected and the charges
clearly constitute the same criminal acts. However, Specification 2 of Charge I does not
unfairly exaggerate the accused’s criminality. Here, it is evident that the Government has
presented Specification 2 of Charge I as an alternate theory of criminal liability. Such
tactics have long been accepted. United States v. Elespuru, 73 M.J. 326, 329 (C.A.A'F.
2014). As such, there is no evidence of prosecutorial overreach. In their motion and at the
Article 39(a) session, the Government clearly indicated Specification 2 of Charge I (and
the Additional Charge) were being offered as alternative theories of criminal liability.
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CONCLUSIONS OF LAW

1. Specification 2 of Charge I (Murder While Engaging in an Act Inherently
Dangerous to Another) is not multiplicious with Specification 1 of Charge I
(Unpremeditated Murder).

2. The Additional Charge, Article 119 (Involuntary Manslaughter) is multiplicious
with Specification 2 of Charge I (Unpremeditated Murder).

3. Specification 2 of Charge I does not constitute an unreasonable multiplication of
charges with Specification | of Charge 1.

RULING AND ORDER

The Defense motion is GRANTED, in part, and DENIED!, in part consistent with
the above conclusions of law.

The Additional Charge is dismissed, without prejudice. If reasonably raised by
the evidence, the Court will instruct the members that Involuntary Manslaughter may be
considered as a lesser-included offense to specification | of Charge I (Unpremeditated
Murder).

It is so ordered. Digitally signed

CA%EY.-PA by B
UR) : eCiWPAUL.R
- Date: 2021.11.15
22:48:10 -05'00’
Paul R. Casey

Commander, U.S. Coast Guard
Military Judge

I'! The Defense may petition for reconsideration at two subsequent points in the trial: 1) After the evidence
is in and before the Court deliberates on the findings (the instruction phase); and 2) After findings are
announced but prior to sentencing.
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION FOR

UNITED STATES RECONSIDERATION — FUNDING FOR
V- A HOMICIDE INVESTIGATOR
YN2 KATHLEEN RICHARD

U.S. Coast Guard 18 Nov 2021

RELIEF SOUGHT

The Defense moved this Court to reconsider the Court’s ruling of 27 Sept 2021,
which denied the Defense’s motion to compel the production of homicide investigator
as an expert consultant. AE 69. The Government opposed the motion
to reconsider. AE 70. An Article 39(a) session to hear argument on these motions was
held on 4 November 2021.

ISSUE PRESENTED
Is the assistance of a homicide investigator necessary for an adequate defense?

FINDINGS OF FACT

The Defense must prove by a preponderance of the evidence that one hundred twenty
hours of consultation with Mrhs necessary for an adequate
defense. In reaching its findings of fact and conclusions of law, the Court considered all
legal and competent evidence presented and the reasonable inferences drawn therefrom,

and resolved all issues of credibility. The Court makes the following findings of fact by a
preponderance of the evidence:

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMIJ (Obstructing
Justice).

2. The charges involve the death of the accused’swm
was discovered by the accused unresponsive in her crib onboard Coast Guard Base

Kodiak, Alaska on 18 April 2020.

3. The body of-was sent to the AlaWical Examiner’s Office for an

autopsy. The autopsy was performed by Dr. M.D. on 21 April 2021.

4. The autopsy report noted-had abrasions on her chin and petechiae of the neck.
1
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5. The autopsy concluded that the cause of death to be “asphyxia™ due to “prone
position of swaddled infant in bedding.” .

6. The autopsy further concluded that the manner of death was classified as
“undetermined.”

om 26 April to 10 May 2020, U.S. Coast Guard Reserve Special Agent|| N
as activated to assist the team in Alaska with its early investigation.

8. Special Agent-has served in various law enforcement roles from 2003 to the
present.

9. From_Special Agen-was employed as a detective in the Savannah

Chatham Metro Police Department’s Homicide Unit. During that time period, Special
Agen resume notes that he earned recognition as the Detective of the Year in

resume notes that he is a “subject matter expert in death investigation/homicide”

10. Special Agent has served as a CGIS Special Agent since 2015. Special Agent
an! jat he is a “founding member of Global homicide response team.”

11. In the awards and accomplishments section of his resume, Special Agent.otes
that he was the Lead Homicide Investigator for the State of Illinois.

12. S/A-had a telephone discussion with Dr.-in late April 2020.

13. S/A-considers Dr. a close professional colleague, having worked
together extensively while S/A as employed in the Savannah Chatham Metro

Police Department.

14. Dr.
Government.

15. Dr-reviewed the results oqutopsy, opined that the autopsy results
were indicative of a homicide, and will testity for the Government at trial.

was later contracted by the Government in July 2020 to assist the

16. S/A!did not serve as a lead agent on this case, but he reviewed the case,
collaborated with colleagues, and assisted with search warrant preparation and other tasks
documented in the CGIS Report of Investigation.

17. S/A-His did not respond to, d the autopsy, or conduct any
interviews of YN2 Richard or BM2

18. The Government disclosed to the Defense the fact and nature of S/A-
participation in the case on 8 November 2021.
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19. S/A -s a reserve special agent with CGIS and was activated to participate
in the Government's investigation. He was previously assigned as a detective
investigator while with the San Antonio Police Department. In this capacity, he
investigated murder cases, among other felony level crimes.

20. S/A_is a reserve special agent with CGIS and was activated to
participate in the Government’s investigation. She was previously assigned as a detective
with the homicide bureau for the Memphis Police Department.

21. S/A_CGIS, who participated in the Government’s investigation,
completed a homicide investigations course and was issued a certificate of completion by
the Robert Presley Institute of Criminal Investigation.

22. The Defense team is comprised, in part, of Mr. Billy Little, Civilian Defense Counsel,
and LCDR Jennifer Luce, Individual Military Counsel. Mr. Little is an experienced
defense attorney and has defended numerous capital murder cases. Similarly, LCDR
Luce is an experience defense attorney and has also previously defended murder cases.

23. The U.S. Navy employs Defense Litigation Support Specialists. To date, however,
according to the Government, the U.S. Navy has not assigned a Defense Litigation
Support Specialist to the accused’s defense team.

24. On 08 July 2021, the Defense moved to compel the production of homicide
investigato In this motion, the Defense proffered that Mr.
assistance would be used in “(1) Determining what investigative steps
¢ taken in preparation for trial; (2) identification of possible affirmative defenses;
(3) preparation for, and conducting, pretrial interviews; (4) identifying investigative leads
to pursue prior to trial; and (5) preparing for cross-examination of the investigating CGIS
agents..” AE XX. The Defense further offered that “[t]his expert will also be necessary
to determine whether or not a defense theory is viable or whether an accused should
attempt to negotiate a plea agreement.” Id. The Defense also noted that “[Mr.
ﬁwill help educate the panel in determining the credibility, impartiality, and

professionalism of the CGIS investigation.” Id.

25. In its request for reconsideration of the Court’s initial denial of this expert request, the
Defense also indicated that Mr._assistance was needed to develop a third
party defense. AE XX.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

Under Article 46, UCMJ, and M.R.E. 706(a), the trial counsel, defense counsel,
and the court-martial shall have equal opportunity to obtain expert witnesses.

R.C.M. 703(b) states that each party is entitled to the production of any witness

3
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whose testimony on a matter in issue on the merits...would be relevant and necessary.

The accused bears the burden of establishing a reasonable probability that: (1) an
expert would be of assistance to the defense; and (2) denial of expert assistance would
result in a fundamentally unfair trial. United States v. Freeman, 65 M.J. 451, 458
(C.A.AF.2008). To satisfy the first prong of this test, courts apply a three-part analysis
set forth in United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994). The defense must
show: (1) why the expert is necessary; (2) what the expert would accomplish for the
accused; and (3) why defense counsel is unable to gather and present the evidence that
the expert would be able to develop. Id.

ANALYSIS

The Court finds that the Defense has met its burden in establishing that the
request for a homicide investigator would be of assistance and that the denial of the
expert assistance would result in a fundamentally unfair trial. The Court’s ruling on the
original motion for the assistance of a defense investigator hinged on the inability of the
Defense to show how the defense team was unable to conduct an adequate investigation
on its own. This ruling took into account the strong working relationship the defense
team appeared to have with the government team, and the government team’s willingness
to provide witness access and discovery.

Since its original ruling, additional Government disclosures have made the
Defense and Court aware that the Government’s investigative team benefited from the
assistance of CGIS Special Agents d significant experience in homicide
investigations. CGIS activated S/Ama re ent, from 26 April to 10 May 2020
to assist with the investigation in Alaska. S/A resume notes that he served as a
detective in the Savannah Chatham Metro Police Department’s Homicide Unit. During
the this time period, his resume notes that he earned recognition as the Detective of the
Year in Additionally, the resume notes he is a “subject matter expert in death
investigation/ homicide” and that he is a “founding member of [the] Global homicide
response team.” The Government indicated that while not the lead agent, S/

“reviewed the case, collaborated with colleagues, and assisted with search warrant
preparation and other tasks documented in the CGIS Report of Investigation.”

Additional Government disclosures have also made the Defense and Court aware
that S/ as apparently the first government agent to make contact with Dr.
s contact came in the forg of a telephone call, while S/A-vas activated
in support of the investigation. Dr *would later be contracted by the Government
11 testify as an expert witness in the Government’s case concerning the cause o
ﬂdeath S/A consxders Dr, to be a close professional colleague,

because they worked together extensively !ﬂe S/
Chatham Metro Police Department.

as employed in the Savannah

Court notes that CGIS also activated reserve special agents

and for the investigation team. Both individuals’ resumes list experience
as previous homicide detectives in their civilian law enforcement careers.
4
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The Court is persuaded that this additional evidence, when coupled with evidence
previously presented to the Court, makes the assistance of a homicide investigator
necessary to the preparation of the Defense’s case. As part of its strategy, the Defense
will focus on the shift from the initial classification of the cause of death as
*undetermined” to a later classification that the cause was homicide. The defense will
also focus on the Government’s reliance on multiple medical examiners; how the
opinions of those medical examiners were obtained, and how the fact finder should
ultimately weigh differences in those medical opinions. It is now clear that the
Government used an investigative team with experience in homicide investigatio he
investigation progressed. The members of this investigative team, including S/
made contact with the medical examiners at issue, recorded, and analyzed their findings.
The Court finds it would be fundamentally unfair to deny the Defense access to an
experienced homicide investigator, as it prepares to defend the accused from a case
investigated in part by similarly experienced special agents. Whereas the Court
originally found that the defense team could handle the investigation on its own, that
finding is no longer valid.

In summary, the Court finds that the Defense has met its burden under the three
prong test articulated in United States. v. Gonzalez to establish the necessity of a
homicide investigator’s assistance. Additionally, under United States v. Freeman, given
the Government’s use of an investigative team with significant homicide experience, it
would be fundamentally unfair to deprive the defense of this expert request.

CONCLUSIONS OF LAW

Assistance by an expert in the field of homicide investigations is necessary for an
adequate defense.

RULING AND ORDER

The Defense’s motion to reconsider the Court’s denial to compel production of an
expert consultant in the field of homicide investigation is GRANTED.

The Government shall fund an expert homicide investigator for no more than 120

total hours for pretrial preparation and one day of testimony at trial, at his cited hourly
rate ofﬂ The funding shall not exceedi

It is so ordered. Digitally signed

CASEY.PA .y -
mm ﬁﬁIPAUL.R

Date: 2021.11.19
14:07:02 -05'00"
Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO
UNITED STATES EXCLUDE TESTIMONY OF
v. GOVERNMENT EXPERTS
YN2 KATHLEEN RICHARD
U.S. Coast Guard 22 Dec 2021
RELIEF SOUGHT

The Defense moved this Court to exclude the testimony of Government expert
witnesses'. AE 78. The Government opposed the Defense motion. AE 79. An Article
39(a) session to hear argument on this motion was held on 9 December 2021.

ISSUES PRESENTED

1. Isthe expert testimony of Dr._M.D. admissible at trial?
2. Is the expert testimony of Dr. _M.D. admissible at trial?

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. The Court makes the following findings of fact by a
preponderance of the evidence:

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMIJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMJ (Obstructing
Justice).

2. The charges involve the death of the accused’s_

3. Dr*has been a practicing forensic pathologist and medical examiner for
over 31 years. He estimates that he has either conducted or observed over 10,000
autopsies. As a consultant, he estimates he has reviewed over 17,000 autopsy reports.

4. Dr-has testified as an expert in forensic pathology in state, federal and

! [n their reply motion, the Government stated they do not intend on introducing the testimony of Dr.
t trial. As such, this ruling will focus on only the experts the Government intends on offering at
trial.

1
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military courts hundreds of times. He has never failed to be recognized as an expert by
any court.

5. Dr.-holds certifications from the National Board of Medical Examiners and
the American Board of Pathology (Anatomic (1994), Clinical (1994), and Forensic
(1995)).

6. Dr. Downs graduated from the University of Georgia in 1983 with a Bachelor of
Science in Biochemistry (Magna Cum Laude), and his medical degree in 1988 from the
Medical University of South Carolina in 1988. He completed multiple residencies and
fellowships in pathology and clinical pathology.

7. In his career, Dr.-as reviewed a couple hundred cases involving sudden-
infant death syndrome (SIDS). Most recently, he has worked on 2 cases involving SIDS
over the past year.

8. Trial Counsel consulted with Dr.-in July 2020 to conduct a review of the
investigation and to provide his expert opinion regarding potential causes of death to

9. Dr. viewed the CGIS report of investigation, to include: photographs of the
crib wher was discovered, medical treatment records of the responding

emergency room staff, and post-mortem medical examination notes, photographs, and
reports.

10. Based on his review of the aut , particularly the multiple noted injuries to-
opinion is thatﬂdid not die of SIDS.

11. Dr-observed significant injuries to ear scalp. Dr opined
those injuries occurred prior to death (due to flow of blood to region causing bruising)
and were indicative of blunt-force trauma which was consistent with pressing a head
down into a hard/soft surface.

12. Dr. urther observed injuries to-chin which were consistent with a
struggle to breathe and not of resuscitation efforts. Dr. ted what
appears to be an imprint o pacifier in post-mortem pictures o hich

are consistent with being pressed into a surface.

13. Dr.-observed significant livor mortis o Livor mortis is a reddish
purple coloration in dependent areas of the body due to accumulation of blood in the
small vessels of the dependent areas secondary to gravity. Dependent areas resting
against a firm surface will appear pale in contrast to the surrounding livor mortis due to
compression of the vessels in this area, which prevents the accumulation of blood.

Based on the livor mortis patterns found on-Dr.-opinion is that-

was moved from a prone to supine position in the postmortem interval. Given the
prominence of the lividity pattern, Dr believes -was likely dead and face
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down for well more than an hour. perhaps two or more when she was discovered in her
crib.

15. Ultimately, Dr.-believes that-was suffocated and subsequently left in
her crib prior to anyone seeking medical assistance on her behalf.

16. Colonel_M.D., USAF, Medical Corps is a child abuse pediatrician
stationed at the San Antonio Medical Center at Ft. Sam Houston, Texas.

17. Dr| has practiced as a child abuse pediatrician since 2006. She is licensed to
practice medicine in Texas and West Virginia.

achelor of Science in Math. She attended medical school at

She completed a pediatri i i ntonio. She also
completed a pediatric child abuse fellowship at

19. In her current role, Dr-leaches extensively in the field of pediatrics and child
abuse pediatrics to doctors completing residency programs in pediatrics.

20. Dr-is frequently called to serve on boards reviewing deaths of infants and to
determine unsafe sleep environments.

21. Dr.-laS testified several times as an expert witness in the field of child abuse
pediatrics. She has never failed to be recognized as an expert.

22. Dr. jewed the CGIS investigative files, autopsy photos, and medical
records o

23. bserved that-had bruising noted by her caregivers in February.
Dr. does not believe that the bruising would have occurred by “kissing” as

reported by the accused.

24. Dr-believes that-was a normally-developed_child and

would have had the ability to lift and control her head.

25. Dr.-does not believe that_died of SIDS.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

A military judge must decide any preliminary question about whether a witness
is...qualified...or evidence is admissible. M.R.E. 104(a). The military judge is charged
with being a gatekeeper of expert testimony pursuant to M.R.E. 104(a). An expert
witness may provide testimony if it "will assist the trier of fact to understand the evidence

3
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or to determine a fact in issue..." M.R.E. 702. However, the military judge has the
responsibility to act as "gatekeeper” in determining the admissibility of expert testimony.
United States v. Billings, 61 M.J. 163, 169 (C.A.A.F. 2005) (citations omitted). Citing
the Supreme Court’s decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579, 593-94 (1993), the Court of Appeals for the Armed Forces identified four factors a
judge may consider in determining the reliability of expert testimony:

(1) whether a theory or technique can be or has been tested; (2) whether the
theory or technique has been subjected to peer review and publication; (3) the
known or potential rate of error in using a particular scientific technique and the
standards controlling the technique's operation; and (4) whether the theory or
technique has been generally accepted in the particular scientific field.

Billings, 61 M.J. at 168.
In addition to the Daubert factors, United States v. Houser, 36 M.J. 392, 397

(C.M.A. 1993), also provides useful criteria to determine the admissibility of expert
testimony. The Houser factors are:

(A) the qualifications of the expert, M.R.E. 702;

(B) the subject matter of the expert testimony, M.R.E. 702;

(C) the basis for the expert testimony, M.R.E. 703;

(D) the legal relevance of the evidence, M.R.E. 401 and 402;

(E) the reliability of the evidence, United States v. Gipson, 24 M.J. 246
(C.M.A. 1987), and M.R.E. 401; and

(F) whether the “probative value’ of the testimony outweighs other
considerations, M.R.E. 403.

ANALYSIS

Houser provides a detailed set of criteria to illuminate the reliability of an
expert’s opinion under Daubert. Therefore. the Court aiilies the Houser test to assess

whether or not the testimony of Dr. and Dr. is admissible at trial.

The Qualifications of the Experts

Both Dr. -a:nd Dr.-possess the qualifications to serve as experts in
the fields of forensic pathology and child abuse pediatrics.

Dr. as served as a forensic pathologist for over 30 years. He has
conducted or observed over 10,000 autopsies. Furthermore, he has conducted autopsies
of hundreds of infants suspected of dying of SIDS. He has testified in federal, state, and
military courts on hundreds of occasions and has always be recognized as an expert in
forensic pathology.

Dr.-nas served as a child abuse pediatrician for
following a completion of a pediatric child abuse fellowship at Over

4
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the course of her career, she has seen hundreds of patients, and reviewed case files of
patients suspected of being victims of child abuse. Her practice involves the study of
injuries on children. Further. Dr. has served on numerous “safe sleep” review
boards in determining whether SIDs cases were a result of unsafe sleep environments.
Lastly, she has testified as an expert in child abuse pediatrics and has always been
recognized as an expert.

The Subject Matter of the Testimony

Dr.-and Dr.-specialized knowledge in the fields of forensic
pathology and pediatric child abuse will assist the trier of fact to understand the evidence
at trial.

Dr.-experience as a forensic pathologist will help the finder of fact in
analizini the autopsy results and the injuries noted t in her post-mortem care.

Dr. will also assist the finder of fact in educating them regarding the potential
causes for the numerous injuries noted during the autopsy ofﬁand ultimately the
cause of death.

Dr.-experience as a child abuse pediatrician will also help the finder of
fact in understanding the significance olidevelopment prior to her death.
Further, Dr| ill be able to explain to the finders of fact the risk factors associated

with SIDS, as she can rely on her experience reviewing numerous safe sleep and SIDS
cases during her career.

The Bases for the Experts’ Opinion

There is sufficient basis for both expert’s opinions. Both Dr. and Dr.
_were able to review the CGIS report, review the autopsy report and photos, and
the medical records ot-including the medical report of her emergency care upon
arriving at the emergency room. This information is precisely what experts in the field
of forensic pathology and child abuse pediatrics would rely upon in forming their
opinions.

The Legal Relevance of the Evidence

The opinions of both Dr.-nd Dr.-are relevant. Dr-opinion

regarding the cause of death (asphyxia) and the significance of the injuries make it more
likely than not that the accused killed ith intent, or, in the alternative, was
culpably negligent in-death.

Dr. pinion regarding development make it less-likely that she
died due to SIDs, thus refuting the Defense argument that-death was of natural
causes.
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However, Dr.-opinion that the bruising noted on-n February was
potentially from abuse is only relevant if the Defense opens the door to such evidence by
introducing testimony that caregivers did not suspect the accused of abuse in February.

The Reliability of the Evidence

The opinions of both Dr.!nd Dr.-are reliable. Dr.Hopinion
regarding the cause of death (asphyxia) is rooted upon accepted science athology and
the study of the presentation of injuries found during autopsies. Both Dr. and Dr.

testified at the Article 39(a) that due to the apparent injuries found on
uring her autopsy, a finding of SIDS as a cause of death was automatically ruled out.

The Defense contends Dr testimony is unreliable because Dr.!hd
not apply a known “error rate” in this case. The Court does not agree. As explaine
during testimony, pathology is not a science that comports to “error rate,” but that fact
alone does not render Dr.hopinion unreliable, rather, it goes to the weight the
finder of fact may give to his opinion.

The Defense further contends Dr.-opinion regarding SIDS is unreliable
because she does not have training or experience as a pathologist to render such an
opinion. The Court does not agree. Dr. ias served as a child abuse pediatrician
for over fifteen years. She has served on numerous “safe sleep” boards, and reviewed
autopsies of abuse victims in her pgactice. She may testify to her opinion that-did
not die of SIDS. The fact that Dr.ﬁis not a pathologist goes to the weight, not the
admissibility of her opinion.

Whether the Probative Value of the Testimony Qutweighs other Considerations

The probative value of quan estimony is significant. Dr.
Fopinion that the injuries sustained by prior to and at the time of her death
indicate she was suffocated and died of asphyxia directly supports the Government’s

at the accused killed Dr. testimony that at the time of her death
as a healthy, well-developed child who likely could hold her head up weakens

the Defense claims that may have died of SIDS.

The Defense correct ints out that the neither doctor can point to who was
responsible for the death o he Defense further points out that responding
physicians in the emergency room noted no signs of abuse on Lastly, the
Defense also correctly points out the medical examiner conducting the autopsy of
labeled the cause of death to be “undetermined.” However, such contrary evidence does
not render the probative value of Dr,| nd Dr. pinions substantially

outweighed by the danger of unfair prejudice or confusion of the issues.

As the Government has satisfied all six Houser factors, the Court will permit the
Government to offer the testimony and opinion of Dr and Dr.dn the
issues of forensic pathology and pediatric child abuse.
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CONCLUSIONS OF LAW

. The expert testimony of Dr_M.D. is admissible at trial.
2. The expert testimony of Dr.-M.D. is admissible at trial.

RULING

The Defense motion to dismiss is DENIED, consistent with the above conclusions
of law.

CASEY.PA Digitally signe

Gi CASEY.PAUL.R

Paul R. Casey
Commander, U.S. Coast Guard
Military Judge

Date: 2021.12.22
16:44:53 -05'00"
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON GOVERNMENT MOTION

UNITEDVSTATES TO EXCLUDE TESTIMONY OF
' DEFENSE EXPERT (DR [}
YN2 KATHLEEN RICHARD

U.S. Coast Guard 22 Dec 2021

RELIEF SOUGHT

The Government moved this Court to exclude the testimony of Defense expert
witnesses.! AE 81. The Defense opposed the Defense motion. AE 82. An Article 39(a)
session to hear argument on this motion was held on 10 December 2021.

ISSUE PRESENTED

Is the expert testimony of Dr.-n the field of coercive interrogation
techniques admissible at trial?

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. The Court makes the following findings of fact by a
preponderance of the evidence:

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMJ (Obstructing
Justice).

2. The charges involve the death of the accused’s_

is a Professor of Law and Psychology at the_
He previouslv served as a professor of psychology an

4, Dr-uas focused his career in academia, where he has focused his research on the
field of police interrogation practices, false conviction, and wrongful convictions.

I At the Article 39(a) session, the Court reserved ruling on Dr-Dr.-and Dr.-until time

that the Defense offers their expert testimony.
1

criminology at the|
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5. Dr.’las published numerous articles on these subjects, including articles in
scientific and legal journals. He has also written numerous books on the subject. Most of
Dr.-writings have been peer-reviewed.

6. Dr.-has testified as an expert witness 384 times on the subject of coercive police
interrogations. He has testified for the defense 380 times.

7. Dr. -opinion has been deemed “not reliable” by courts between 15 and 18 times.

8. In preparation for this case, Dr.-reviewed recorded interviews of the accused,
including the accused’s 19 June 2020 interview with Coast Guard Investigative Service
(CGIS) agents.

9. Dr.-also review nment’s forensic pathologist, Dr.-eport
regarding his review of autopsy findings.

10. Dr.-will explain that generally three groups are particularly susceptible to
coercion during interrogation: (1) persons with prior mental trauma; (2) persons with
significant mental disabilities; and (3) teenagers and young adults.

11. Dr research has identified certain law enforcement practices and techniques
found to contribute to false confessions. Some of these techniques include: isolating
suspects with no distractions, extensive rapport building, downplaying significance of
rights warnings, confrontations towards witness denials, and both minimizing suspected
conduct and maximizing the ramifications of not confessing.

12. In his review of the case file materials, Dr.-observed CGIS agents employ:
isolation; extensive rapport building; downplaying significance of rights warnings,
confrontation, minimizing conduct and maximizing potential ramifications for not
confessing.

13. Dr.-research suggest that false confessions are common after 6 hours of
continued interrogation.

14. Dr-acknowledged there is no rate of false confessions as there is no data
available to test.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

A military judge must decide any preliminary question about whether a witness
is...qualified...or evidence is admissible. M.R.E. 104(a). The military judge is charged
with being a gatekeeper of expert testimony pursuant to M.R.E. 104(a). An expert
witness may provide testimony if it "will assist the trier of fact to understand the evidence

2
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or to determine a fact in issue..." M.R.E. 702. However, the military judge has the
responsibility to act as "gatekeeper” in determining the admissibility of expert testimony.
United States v. Billings, 61 M.J. 163, 169 (C.A.A.F. 2005) (citations omitted). Citing
the Supreme Court’s decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579, 593-94 (1993), the Court of Appeals for the Armed Forces identified four factors a
judge may consider in determining the reliability of expert testimony:

(1) whether a theory or technique can be or has been tested; (2) whether the
theory or technique has been subjected to peer review and publication; (3) the
known or potential rate of error in using a particular scientific technique and the
standards controlling the technique's operation; and (4) whether the theory or
technique has been generally accepted in the particular scientific field.

Billings, 61 M.J. at 168.
In addition to the Daubert factors, United States v. Houser, 36 M.J. 392, 397

(C.M.A. 1993), also provides useful criteria to determine the admissibility of expert
testimony. The Houser factors are:

(A) the qualifications of the expert, M.R.E. 702;

(B) the subject matter of the expert testimony, M.R.E. 702;

(C) the basis for the expert testimony, M.R.E. 703;

(D) the legal relevance of the evidence, M.R.E. 401 and 402;

(E) the reliability of the evidence, United States v. Gipson, 24 M.J. 246
(C.M.A. 1987), and M.R.E. 401; and

(F) whether the “probative value” of the testimony outweighs other
considerations, M.R.E. 403.

ANALYSIS
Houser provides a detailed set of criteria to illuminate the reliability of an

expert’s opinion under Daubert. T re, the Court applies the Houser test to assess
whether or not the testimony of Dr. s admissible at trial.

The Qualifications of the Experts

Dr-possesses sufficient qualifications. He is a professor of law and
psychology at the aving previously served
in tenured academic positions with the| system. . His extensive

scholarship in the field of false confessions and the factors common in proven false
confessions are well-known and have been peer reviewed. He has testified as an expert
witness in over three hundred cases.
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The Subject Matter of the Testimony

Dr-testimony regarding coercive interrogation techniques will help the trier
of fact to understand the evidence or to determine a fact at issue.

Here, Dr.-research and specialized knowledge on coercive interrogation
techniques will assist the finders of fact in analyzing the accused’s confession/admission

that will be admitted by the Government.

The Bases for the Experts’ Opinion

There is sufficient basis for Dr.-)pinion. Dr.-was able to observe the
accused’s 19 June 2020 recorded CGIS interview. He also had access to various case
files in which to gain background on the Government’s theory of the case, particularly
with the evidence in which the accused was confronted during her interview. This
information is what experts in this field would rely upon in forming their opinions.

The Legal Relevance of the Evidence

The opinion of Dr. -that the 19 June 2020 CGIS interview utilized coercive
interrogation tactics is relevant. At trial, the members will review the entirety of the
accused’s 19 June 2020 interview with CGIS. During that interview, the members will
observe two CGIS agents utilize extensive rapport building with the accused, and
minimization tactics, including repeatedly telling the accused that she “didn’t deserve to
be in jail,” that her actions were understandable due to her multiple stressors, and that
they needed the accused to tell them what happened before the case got to the
“prosecutors.” The members will further observe the accused admit t ight have
pressed nto the mattress while she was under stress and harrerut not

“intentionally.

Dr.-testimony will highlight the coercive tactics used by CGIS during the
interview. This testimony is relevant j it makes the accused’s admissions less
probative that it would be without Dr estimony.

The Reliability of the Evidence

The Court finds Dr.-testimony to be sufficiently reliable to go to the finders
of fact. In their brief and at oral argument, the Government argues that the science
behind false confessions is entirely unreliable. See United States v. Griffin, 50 M.J. 278
(C.A.AF. 1999)(holding the military judge did not abuse his discretion in finding an
expert’s opinion regarding false confessions as unreliable); United States v.
Deuman, 892 F.Supp.2d 881 (W.D. Mich. 2012)(finding Dr estimony unreliable).

Deuman, the court deemed Dr.-testimony unreliable. The court noted that
Dr. forthrightly admitted that his research cannot accurately predict the frequency
and causes of false confessions. Moreover, the court found that Dr.-thcories or
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methodology could not be tested and could not be subjected to an error rate analysis. Id.
at 886.

Here, as in Deuman and Griffin, Dr. .eadily admits that the science of
coercive police interrogations and false confessions is not subject to testing and an error
rate. However, the Court finds that the lack of error rate does not render Dr.
testimony unreliable in this case. First, the facts in Deuman and Griffin are
distinguishable to the facts in this case. Unlike Deuman, where the accused did not
confess to a crime, here, the accused did confess to pressing ace into the
mattress of her crib. Unlike Griffin, which involved the accused’s statements following
a polygraph examination, here, the accused was not subject to polygraph, but instead
merely subjected to a one-hour and forty minute interview.

Furthermore, the Supreme Court has readily acknowledged there is “mounting
empirical evidence that (law enforcement tactics) can induce a frighteningly high
percentage of people to confess to crimes they have never committed.” Corley v. United

States, 556 U.S. 303, 321 (2009). In making this observation, the Supreme Court cited
to Dr._

Therefore, based on the Supreme Court’s acknowledge and citation to Dr.-
work, coupled with the distinctions between this case and Deuman, the Court finds Dr.

(!ourt, they will have the ability to highlight any deficiencies in Dr. heories, but
such deficiencies ultimately go to the weight the members will give to such testimony,
not its admissibility.

testimony as sufficiently reliable. As Trial Counsel have alreadi disElayed to the

Whether the Probative Value of the Testimony Outweighs other Considerations

The probative value of Dr. -testimony is strong. Dr. q\estimony
suggests to the fact-finder that the accused confessions/admissions made to CGIS may
have led to a false admission. On the other hand, CGIS tactics may have led to a truthful
admission. That ultimate determination is up to the finder of fact.

The Court is not concerned that Dr.-testimony would be given undue weight
by the members. At trial, a members panel will consist of eight members in the ranks of
E-6 and above. The Court is satisfied this senior panel will use their knowledge and life
experience to appropriately weigh this evidence. Lastly, any further concerns by the
Government may be alleviated by appropriately tailored instructions.

CONCLUSION OF LAW

The expert testimony of Dr-in the field of coercive interrogation
techniques is admissible at trial.
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RULING

The Government motion to preclude the testimony of Dr. -is DENIED,
consistent with the above conclusion of law.

C A S EY.P A E)i(gita[ly signed
UL2R sevpauL R

Date: 2021.12.22
16:53:47 -05'00'

Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

UNITED STATES RULING ON DEFENSE MOTION TO
\'2 DISMISS: IMPROPER REFERRAL
YN2 KATHLEEN RICHARD
U.S. Coast Guard 16 Dec 2021
RELIEF SOUGHT

The Defense moved this Court to dismiss all charges and specifications against the
accused due to an improper referral of charges Government AE 87. The Government
opposed the Defense motion. AE 88. An Article 39(a) session to hear argument on this
motion was held on 9 December 2021.

ISSUE PRESENTED
Were charges appropriately referred to this court-martial?
FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. The Court makes the following findings of fact by a
preponderance of the evidence:

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMJ (Obstructing
Justice).

2. The original charges were preferred on 1 February 2021.

3. A preliminary hearing was held on 5 May 2021.

4. The charges were forwarded to the Director of Operational Logistics, RADM
Bouboulis, on 2 June 2021.

5. RDML Jonathan Hickey, USCG relieved RADM Bouboulis of Director, DOL on
(date).

6. The charges were referred to this court-martial on 25 June 2021.
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7. Block 14 of the charge sheet states that the Convening Authority is the Director of
Operational Logistics (DOL).

8. The court-martial was convened by DOL Convening Order No. 01-19 dated 28
February 2019.

9. DOL Convening Order No. 01-19 is signed by RADM J. M. Heinz, who was the
Director of Operational Logistics on 28 February 2019.

10. Block 14 of the charge sheet was signed by Captain-the Acting
Convening Authority.

11. The Director of Operational Logistics is RDML Jonathan Hickey, USCG.

12. On Friday, 18 June 2021, RDML Hickey sent an email to several Coast Guard
admirals, including RADM Kevin Lunday, USCG and VADM Paul Thomas, USCG.
RADM Lunday and VADM Thomas are RDML supervising officers in RDML Hickey’s
chain of command.

13. In the 18 June 2021 email, RDML Hickey stated that he was on leave between 19-25
June 2021 and that CAPT-‘is acting DOL while I’'m on leave.”

14. The Coast Guard Military Justice Manual, COMDTINST M5810.1H designates the
Director of Operational Logistics (DOL) as a general court-martial convening authority.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

Rule for Courts-Martial (R.C.M.) 601(a) states that referral is the order of a convening
authority that charges and specifications against an accused will be tried by a specified
court-martial. The Discussion section of R.C.M. 601(a) further explains:

Referral of charges requires three elements: a convening authority who
is authorized to convene the court-martial and is not disqualified;
preferred charges which have been received by the convening authority
for disposition; and a court-martial convened by that convening authority
or a predecessor.

Referral shall be by the personal order of the convening authority. R.C.M.
601(e). The Discussion section of 601(e) further explains that referral is
ordinarily evidenced by an indorsement on the charge sheet. The signature may
be that of a person acting by the order or direction of the convening authority.
In such a case, the signature element must reflect the signer’s authority.
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ANALYSIS

of a proper referral: the Court finds that CAPT as authorized to convene the court
martial and was not disqualified. The Coast Guard has designated the Director, DOL as a
general court-martial convening authority. RDML Hickey assumed command of the
DOL on (date) and was the general court-martial convening authority. Due to RDML
Hickey’s leave period on 19-25, his deputy, CAPT as acting as the
convening authority. During that time frame, CAP efe e charges on 25

June 2021 to this court-martial. Block 14 indicates that CAPT] as the “Acting
Convening Authority,” and therefore the signature indorsement was proper.

The Court finds that referral in this case was liroper. Turning to the first element

Turning to the second element, the Court finds that preferred charges were
received by the Convening Authority for dis
Officer of Coast Guard Base Kodiak, CAPT

osition. On 2 June 2021, the Commanding
-orwarded the charges to
the then-Director of the DOL, RADM Bouboulis.

Lastly, the charge sheet indicates that these charges were referred to this general
court-martial via DOL Convening Order 01-19 dated 28 February 2019. This Convening
Order was signed by RADM Heinz, who was a predecessor of the current convening
authority in this case.

CONCLUSION OF LAW
Charges in this case were properly referred to this court-martial.
RULING

The Defense motion to dismiss is DENIED, consistent with the above conclusion
of law.

CAS EYP Digitally signed

Date: 2021.12.22

16:58:14 -05'00"

Paul R. Casey

Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO
UNITEDVSTATES DISMISS FOR DUE PROCESS
: VIOLATION
YN2 KATHLEEN RICHARD
U.S. Coast Guard 22 Dec 2021
RELIEF SOUGHT

The Defense moved this Court to dismiss Charge I, Specifications 1 and 2, violation
of Article 118, UCMIJ because the charges violate the accused’s Fifth and Sixth
Amendment rights. AE 90. The Government opposed the motion. AE 91. An Article
39(a) session to hear argument on these motions was held on 9-10 December 2021.

ISSUES PRESENTED

1. Do specifications 1 and 2 of Charge | violate the accused’s Fifth Amendment
right to due process?

2. Do specifications 1 and 2 of Charge | violate the accused’s Sixth Amendment
right to counsel?

FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility.

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMIJ (Murder), one specification of Article 119a, UCMJ
(Involuntary Manslaughter), and one specification of Article 131b, UCMIJ (Obstructing
Justice).

2. Charge I, Specification | states:

In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast
Guard, on active duty, did, at or near Kodiak, Alaska, o i X
with an intent to kill or inflict great bodily harm, murdeWa
child under the age of 16 years, by asphyxia.

3. Charge I, Specification 2 states:
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In that Yeoman Second Class Petty Officer Kathleen RICHARD, U.S. Coast
Guard, on active duty, did, at or near Kodiak, Alaska, on or about 18 April 2020,

with knowledge that death or great bodily harm was the probable consequence,
murderm child under the age of 16 years, while engaging
in an act which 1s inherently dangerous to another and evinces a wanton disregard

of human life, to wit: by asphyxia.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

The Sixth Amendment provides that an accused shall “be informed of the nature
and cause of the accusation™ against him. U.S. Const. amend. VI. Further, the Fifth
Amendment provides that no person shall be “deprived of life, liberty, or property.
without due process of law,” and no person shall be ““subject for the same offence to be
twice put in jeopardy.” U.S. Const. amend V. Thus, when an accused servicemember is
charged with an offense at court-martial, each specification will be found constitutionally
sufficient only if it alleges, “either expressly or by necessary implication,” “every
element” of the offense. “so as to give the accused notice [of the charge against which he
must defend] and protect him against double jeopardy.”™ United States v. Dear, 40 M.J.
196, 197 (C.M.A. 1994) (internal quotation marks omitted) (quoting Rule for Courts-
Martial (R.C.M.) 307(c)(3)).

The military is a notice pleading jurisdiction. United States v. Sell, 3 C.M.A. 202,
206, 11 C.M.R. 202, 206 (1953). A charge and specification will be found sufficient if
they, “first, contain the elements of the offense charged and fairly inform a defendant of
the charge against which he must defend, and, second, enable him to plead an acquittal or
conviction in bar of future prosecutions for the same offense.” Hamling v. United States,
418 U.S. 87, 117, (1974); see also United States v. Resendiz-Ponce, 549 U.S. 102, 108,
(2007); United States v. Sutton, 68 M.J. 455, 455 (C.A.A.F. 2010); United States v.
Crafter, 64 M.J. 209, 211 (C.A.AF. 2006).

The rules governing courts-martial procedure encompass the notice requirement:
“A specification is sufficient if it alleges every element of the charged offense expressly
or by necessary implication.” R.C.M. 307(c)(3); United States v. Fosler, 70 M.J. 225
(C.A.AF.2011).

The requirement to allege every element expressly or by necessary implication
ensures that a defendant understands what he must defend against. Indeed, “[n]o
principle of procedural due process is more clearly established than . . . notice of the
specific charge, and a chance to be heard in a trial of the issues raised by that charge.”
Cole v. Arkansas, 333 U.S. 196, 201 (1948); see also Miller, 67 M.J. at 388.

At trial, a “court-martial panel, like a civilian jury, returns a general verdict and
does not specify how the law applies to the facts, nor does the panel otherwise explain the

2
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reasons for its decision to convict or acquit.” United States v. Hardy, 46 M.J. 67, 73
(C.A.AF.1997). The Court of Appeals for the Armed Forces further explained a panel’s
responsibility at trial: “"a court-martial panel resolves the issue presented to it: did the
accused commit the offense charged, or a valid lesser included offense, beyond a
reasonable doubt? A factfinder may enter a general verdict of guilt even when the charge
could have been committed by two or more means, as long as the evidence supports at
least one of the means beyond a reasonable doubt.” United States v. Brown, 65 M.J. 356,
359 (C.A.AF.2007).

The Manual for Courts-Martial, Part IV, and the Military Judge’s Benchbook
indicate that the elements of unpremeditated murder are:

(1) That (state the name or description of the alleged victim) is dead;

(2) That his/her death resulted from the (act) (omission) of the accused in (state
the act or failure to act alleged) at (state the time and place alleged);

(3) That the killing of (state the name or description of the alleged victim) by the
accused was unlawful; and

(4) That, at the time of the killing, the accused had the intent to kill or inflict great
bodily harm upon a person.

The sample specification contained in the Manual for Courts-Martial, Part [V, for
Article 118(2) states, “In that (personal jurisdiction data), did, (at/on board-
location) (subject matter jurisdiction data, if required), on or about 20 L[]
murder by means of (shooting (him) (her) with a rifle) ( ).”

The elements of murder while engaging in an inherently dangerous act are:

(1) That (state the name or description of the alleged victim) is dead;

(2) That (his) (her) death resulted from the intentional act of the accused in (state
the act alleged), at (state the time and place alleged);

(3) That this act was inherently dangerous to another and showed a wanton
disregard for human life;

(4) That the accused knew that death or great bodily harm was a probable
consequence of the act; and

(5) That the killing by the accused was unlawful.

The sample specification contained in the Manual for Courts-Martial, Part IV, for
Article 118(3) is identical to Article 118(2) above. It states, “In that (personal
jurisdiction data), did, (at/on board-location) (subject matter jurisdiction data, if
required), on or about 20, [ ] murder by means of (shooting (him)

(her) with a rifle) ( ).”

Appellate Exhibit qZ

Page 2, of &



ANALYSIS

The specifications contained in Charge I do not violate the accused’s Fifth
Amendment due process right. nor do they violate the accused’s Sixth Amendment right
to be informed by the nature and cause of the accusation.

In a previous ruling, the Court found that specifications | and 2 of Charge I state
an offense. Specification 1 charges every element of unpremeditated murder either
expressly or by necessary implication. Specification 2 charges every element of murder
while engaging in an inherently dangerous act either expressly or by necessary
implication. In the ruling the Court found that the term “by asphyxia” as expressly
alleged in both specifications represents an act or omission.

Having determined that the specifications state an offense, the Court further finds
the specifications do not violate the accused’s Fifth Amendment right to due process, or
Sixth Amendment right to counsel. At trial, presumably. the Government will present
factual matters regarding different theories of how-was asphyxiated, including
being pressed against the accused or having her head pressed into her crib mattress.
Here, like Brown, asphyxiation may have occurred by two or more means. The panel
may enter a general verdict to either specification as long as long as the evidence
supports one of the means beyond a reasonable doubt. Such verdicts have long been held
proper. See United States v. Greig, 44 M.J. 356, (C.A.A.F. 1996); United States v.
Valdez, 40 M.J. 491 (C.M.A. 1994); United States v. Huebner, 2015 WL 2061991
(A.F.Ct.Crim.App. 2015).

In their motion, the Defense requested alternate relief in the form of findings
instructions. The Defense requested that the panel be instructed that the cause of death is
asphyxiation and the manner of death is asphyxiation and to limit the Government’s
presentation of evidence to that which is relevant to death caused from asphyxiation by
asphyxiation. Def. Mot. at 5. The Court is not persuaded that such instructions are a
correct statement of the law or the facts as proffered by the Government. As such, the
Court does not plan on instructing the members as requested. After the evidence is
presented, the Defense may ask the Court to reconsider this ruling.

CONCLUSIONS OF LAW

1. Specifications 1 and 2 of Charge I do not violate the accused’s Fifth Amendment
right to due process.

2. Specifications 1 and 2 of Charge I do not violate the accused’s Sixth Amendment
right to counsel.
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RULING

The Defense Motion to Dismiss is DENIED, consistent with the above
conclusions of law.

CASEY.PALU) Digitally sign;dbi

PAUL.
Date:2021.12.22
16:59:37 -05'00"
Paul R. Casey
Commander, U.S. Coast Guard
Military Judge
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GENERAL COURT-MARTIAL
UNITED STATES COAST GUARD

RULING ON DEFENSE MOTION TO
UNITEDVSTATES DISMISS: SPOLIATION OF
: EVIDENCE
YN2 KATHLEEN RICHARD
U.S. Coast Guard 22 Dec 2021
RELIEF SOUGHT

The Defense moved this Court to dismiss all charges and specifications against the
accused due to purported discovery violations committed by the Government AE 93. The
Government opposed the Defense motion. AE 94. An Article 39(a) session to hear
argument on this motion was held on 9 December 2021.

ISSUE PRESENTED
Did the Government lose or destroy evidence requiring relief by the Court?
FINDINGS OF FACT

In reaching its findings of fact and conclusions of law, the Court considered all legal
and competent evidence presented and the reasonable inferences drawn therefrom, and
resolved all issues of credibility. The Court makes the following findings of fact by a
preponderance of the evidence:

1. The accused, YN2 Kathleen Richard, USCG is accused of violating two
specifications of Article 118, UCMJ (Murder), one specification of Article 119a, UCMIJ
(Involuntary Manslaughter), and one specification of Article 131b, UCM]J (Obstructing
Justice).

2. The charges involve the death of the accused’s_

3. Coast Guard Investigative Service (CGIS) agents began a criminal investigation into
hortly after her death.

4. During the early stages of the investigation, CGIS agents had informal discussions on
how to proceed with the homicide investigation. CGIS agents sought out colleagues
within the Federal Bureau of Investigations (FBI) to discuss the case.

5. During one of these phone conversations, an FBI agent offered to have a physician
review the autopsy report and photographs.
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BI, facilitated a phone conversation between Dr.
f CGIS on 12 June 2020. Prior to the

asked follow-up questions to
-‘orwarded Dr. uestions to S/A

7. During the 12 June 2020 phone conversation, Dr-tated the injuries
depicted in the autopsy report indicated a homicide.

8. Dr. -did not create a report for his findings.

9. The Court previously ordered the Government to discover any briefing slides CGIS
may have presented to Coast Guard leadership involving this case.

10. The Government discovered a CGIS-prepared Power Point slide deck which was
dated 12 May 2020. One of the slide states “third ME (medical examiner) brought into
investigation. Initial opinion based on photos was asphyxiation by overlay, suggesting
weight applied to infant’s back.”

11. As a result of this discovered evidence, the Defense sought out the names of the three
medical examiners referenced in the briefing slides.

12. At the time of this request, trial counsel were not aware of Dr.
involvement in this case.As a result of their responsive efforts to the Defense request,
they learned of Dr.ﬁinvolvement in the early stages of the investigation.

13. On 1 November 2021, the Govemmeﬁ'losed that the three medical examiners

were: Dr_Dr._and Dr. Alaska Medical Examiner who conducted

the autopsy).

14. On 9 November 2021, the Defense contacted Dr._ﬂo determine his
involvement in the case. Dr. ould not recall any facts of this case and denied
having any records of the case.

15. The Government provided the contact information for Dr. -o the Defense.

Further facts necessary for an appropriate ruling are contained within the Analysis
section.

PRINCIPLES OF LAW

The government has “a duty to use good faith and due diligence to preserve and
protect evidence and make it available to an accused.” United States v. Kern, 22 M.J. 49,
51 (C.M.A. 1986). Evidence subject to discovery and thus the duty to preserve includes
items “relevant to defense preparation” that are “within the possession, custody, or
control of military authorities.” R.C.M. 701(a)(2)(A). The government’s duty applies
beyond what is in the prosecution’s files and extends to:

2
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(1) the files of law enforcement authorities that have participated in the
investigation of the subject matter of the charged offenses; (2)
investigative files in a related case maintained by an entity closely aligned
with the prosecution; and (3) other files, as designated in a defense
discovery request, that involved a specified type of information within a
specified entity.

United States v. Williams, 50 M.J. 436, 441 (C.A.AF. 1999). This duty can also extend
to situations where:

(1) the prosecution has both knowledge of and access to the object; (2) the
prosecution has the legal right to obtain the evidence; (3) the evidence
resides in another agency but was part of a joint investigation; and (4) the
prosecution inherits a case from a local sheriff's office and the object
remains in the possession of the local law enforcement.

United States v. Stellato, 74 M.J. 473, 485 (C.A.A.F. 2015) (citations omitted). Failure to
comply with discovery obligations may give rise to various forms of relief, including
granting a continuance or prohibiting a party from introducing evidence or calling a

witness. R.C.M. 701(g)(3).

For a constitutional duty to preserve evidence to exist, the “evidence must both
possess an exculpatory value that was apparent before the evidence was destroyed, and be
of such a nature that the defendant would be unable to obtain comparable evidence by
other reasonably available means.” United States v. Simmermacher, 74 M.J. 196, 199
(C.A.AF. 2015) (quoting California v. Trombetta, 467 U.S. 479, 489 (1984)). The
government’s failure to disclose material exculpatory evidence to the accused violates
due process irrespective of whether the government acted in bad faith. Arizona v.
Youngblood, 488 U.S. 51, 57 (1988). However, if the evidence is only potentially useful
to the accused, the government’s failure to preserve it does not violate due process absent
a showing of bad faith. Id. at 58.

In courts-martial, both parties “shall have equal opportunity to obtain witnesses
and other evidence.” Article 46, UCMJ. Such equal opportunity includes the right to the
production of evidence which is relevant and necessary—i.e., evidence that is non-
cumulative and contributes to a party’s presentation of the case in some positive way on a
matter in issue. R.C.M. 703(e)(1), Discussion. Notwithstanding this general rule,

a party is not entitled to the production of evidence which is destroyed,
lost, or otherwise not subject to compulsory process. However, if such
evidence is of such central importance to an issue that it is essential to a
fair trial, and if there is no adequate substitute for such evidence, the
military judge shall grant a continuance or other relief in order to attempt
to produce the evidence or shall abate the proceedings, unless the
unavailability of the evidence is the fault of or could have been prevented
by the requesting party.
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R.C.M. 703(e)(2). Thus, to be entitled to relief under R.C.M. 703(e)(2), an accused must
show: (1) the evidence is relevant and necessary; (2) the evidence has been destroyed,
lost, or otherwise not subject to compulsory process; (3) the evidence is of such central
importance to an issue that it is essential to a fair trial; (4) there is no adequate substitute
for such evidence; and (5) the accused is not at fault or could not have prevented the
unavailability of the evidence. United States v. Yarber, 2014 WL 843602 at *3 (A. F. Ct.
Crim. App. 2014).

ANALYSIS

In a previous ruling, the Court found that Dr. initial opinion that-
eath was a homicide was not exculpatory evidence. Similarly, in this motion, the
Defense fails to meet their burden that Dr.-pinion given during a phone
consultation with CGIS agents was exculpatory, or that the Government should have
recognized its exculpatory value.

The record before the Court establishes that no record of the conversation
between Dr. nd CGIS was created. Furthermore, in applying the standard
outl